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PREFACH. 


The present edition has been prepared after a re-examination of all the 
réported cases, and, although ina compressed form, contains a considerable 
quantity of additional matter. As in former editions, all references to 
the Code of Criminal Procedure in reported cases or orders have been changed 
to the corrésponding Sections of the present Code; and an endeavour has 
been made to make the Law more readily intelligible by referring generally 
in the note to each Section to the parts of the Code or to other laws 
bearing on the same subject. 

The corresponding Section of the Code of 1872 has been entered in a 
parenthesis at the commencement of each Section merely by a numeral 
figure, and the corresponding Section of the Presidency Magistrates’ Act, 
1877, or of the High Courts Procedure Act, 1875, has been added for gen- 
eral convenience. Qn the other hand, for purposes of cross-reference, there 
have been given the cumparative statements published by the Legislative 
Departmemt showing in what Sections of the Code of 1882 the several 
Sections of the Code of 1872, its amending Act of 1874, as well as of the 
Presidency Magistrates’ Act, 1877, and the High Court Procedure Act, 1875, 
have been re-enacted. 

The latest number of each series of Reports noted is entcred below,* so 
that an opportunity may be given to add cases appearing in later Reports. 
Notes of many cases which have come out while this dition has been pass- 
ing through the Press, or which were overlooked during its preparation, have 
been entered in the ADDENDA. 

Where judgments or ordersqquotedehave been published, reference has 
been made to the Report or Government Gazette: but in many instances 
unpublished cases and orders have been entered in the notes. These have 
been obtained from official sources, and may be depended upon as strictly 
accurate. 


* Indian Law Reports— 


Calcutta Series, Vol. 9 Part x 
Madras, eas bs » 6 - Vil 
Bombay.... ve at wee - VIII 
Allahabad, » 45 i. VIII 


Caleutta Law Reports, Vol. XII, No, 134, 
Punjab Record for October 1882. 


Vi PREFACE. 


e 

The judgments of the Catcurta Hiau Covrr have been taken from 
Sutherland’s Weekly Reporter: the Bengal Law Reports: the Indian Law 
Reports and the Calcutta Law Reports published by Messrs. Brown and Co. 
A few cases have also b®en taken from the earlier reports by Mr. W. Mar- 
shall and from the Revenue, Civil and Criminal Reporter published by 
Messrs. Wyman and Co. The cases decided and orders passed by the 
Mapras Hiau Court have been obtained from the reports of Mr. Whitley 
Stokes, Mr. O’Sullivan, and Mr. J. M. C. Mills; also from the Madtas 
Jurist, the Indian Law Reports and a publication by Mr. T. Weir, Re- 
gistrar of that Court*; those by the Bomnay Hicu Court from reports by 
Mr. J. Dunbar, Mr. R. T. Reid, Mr. C. F. Farran and Mr. C. W: L. Jackson 
as well as from the Indian Law Reports; those of the late Aara SupDER 
Court from reports published under authority of that Court (quoted as 
Agra), those of the Acra Hiau Court from the reports ofeMoonshee Hanoo- 
man Pershad and Lalla Lalita Pershad (quoted as N. W. P.), and after 
removal of that Court to Attanabap from reports by Mr. Tarrant (quoted 
as Allahabad), the Iudian Law Reports, and the Legal Remembrancer edited 
by Mr. C. P. Hill. 

The cases decided by the Punjab Chief Court have been obtained from 
official reports designated the Punjab Record. 

Lastly the orders passed by the several Courts have been quoted from 
the publications of Mr. C. A. Wilkins, Registrar, Caleutta High Court: 
Mr. T. Weir, Registrar, Madras High Court : a book of Circulars published 
under the authority of the Bombay High Court; and a similar publication 
by Mr. Sinyth, of the Punjab Chief Court. 

The Appendix contains nearly all the Acts of the Legislature which are 
intimately connected with the Code of Criminal Procedure, and these have 
been annotated with references to decided cases and orders likely to be 
useful in interpreting them. 
| Kutirely new indices hayé atso been prepared. It is necessary to ex- 
plain that the Index of cases contains only those in which the name of the 
appellant or plaintiff is given in the report or authority consulted: con- 
sequently the Index, by itself represents less than one half the subject- 
matter of the notes. 

He Leck: 

December, 1883. 


® Tho roeferonces to Mr. Weir's publication are gencrallv to the second and latest edition : 
w here occasionally reference is made to the earlier edition, it is specially noted. 


CONTENTS. 

















= OO ere 
PAQGR 
COMPARATIVE STATEMENTS : : ‘ : : xi 
INDEX OF CASES CITED : ; ‘ ‘ : ; XXV 
ABDENDA ‘ ‘ ° ® . ‘ ry ° ® KXXili 
THE CODE OF CRIMINAL PROCEDURE, 
CONTENTS oer : . 1 
PREAMBLE , . : ; : : ; ‘ 13 
. PART I, 
Cuapter J.—Preliminary, Repeal, Local ixtent, and Dofinitions —. ; , 13 
8 
PART I. —CONSTITUTION AND POWERS OF CRIMINAT, COURTS AND esta 
Cuarter IIl.—Of the Constitution of Criminal Courts and Offices —. ; 17 
5, L1i.—Powers of Courts . ; ; ‘ ' © « 2 
PART II].—GENERAL PROVISIONS. 
Cuarter IV.—Of Aid and Information to the Een tho Polico and Persons mak- 
ing arrests . , . ; 33 
3 V.—OF Arrest, Escapo and Rotaking : : ‘ : ‘Z 36 
" VI.—Of Processes to compel Appearanco : 45 
»» VWII.—OEF Processes to compel the Production of Documents ‘and othor Moveable 
Property, and for the Discovery of Persons wrongfully confined 56 
PART IV.—PREVENTION OF OFFENCES. 
Cuarrer VILI—Of Security for keeping the Peace and for Good Behaviour . » 60 
7 IX.—Unlawful Assempblics : ; ; : . . 70) 
“ X.—Public Nuisunces ; j . 42 
ie AL—-Temporary Orders in Urgront Cases of Nuisance ° ‘ 19 
4s XIT.—Disputcs as to Immoveable Property ; ; 82 
<3 X11.—Preventive Action of the Police ‘ ‘ ‘ : 88 
PART V.—INFORMATION TO THE POLICE AND THEIR POWERS TO JNVES. 
TIGATE. 
Cuarter XIV.— . . ; . 89 
PART VL—PROCEEDINGS IN PROSECUTI‘ NS. 
Cuapter XV,—Of tho Jurisdiction of the Criminal | Courts 3 in Inquiries and Trials » dil 
5 XVI.—Of Complaints to Mugistrates . 127 
5» &VITL—Of tho Commencement of Vrocecdings ‘be fore Magistrates ‘ . 130 
»  AXVIIT—Of Inquiry into Cases triable by the Court of Session or ee Court . 132 
” X1IX.—Of the Charge . 143 
3 XX,.—Of the Trial of Summons. CASCS by Magistrates . ‘ ; . 183 
a XXI.—Of the Trial of Warrant-cuses by Magistrates , é - 187 
mn XXIL—Of Summary Trials P . «162 
» AALIL—OFf Trials before High Courts and Courts of Session . ‘ . 168 
» &ATV.—Gencral Provisions as to Inquiries and Trials . 196 
‘ AXV.—Of the Mode of taking and recording Evidence in Inquirics and Trials . 209 
» &AVILW—Of the Judgment , : . - 217 
» AAVIT.—Of the Submission of Sentences for Confirmation . . « 241 
», SAVITT.—Of Execution . 223 
»  &%XIX.—Of Suspensions, Remission and Commutations of Sontonces . 237 
‘ XXX.—OFf previous Acquittals or Convictions . : ; . 238 


Vili CONTENTS. 


PART VIL—OF APPEAL, REFERENCE AND REVISION, 


Onarten XXXI.—Of Appeals ‘ i 
‘3 KXXI11.—Of Reference and Revision ‘ 
e 





PART VIIIL—SPECIAL PROCEEDINGS. 


Ouarten XX XI1I.—Criminal Proceedings against Europeans and Americans . 


= XXXIV .— Lunatics 

9 XXXV.—Proceedings in case of cortain Offences affecting the Administration 
of Justice ‘ . 

» XXXVL—Of the Maintenance of Wives and Childron es 


. XXX VII.—Dircctions of the Nature of a Habeas Corpus 





PART IX.—SUPPLEMENTARY PROVISIONS. 
Cuartsr XXX VIIIL—Of the Public Prosecutor . 





‘9 XXXIX.—Of Bail =. ‘ 
‘ XL.—Of Commissions for the Examination of Witnossos © 
9 AL I.—Special Rules of Evidence ‘ 
‘5 XI.11.—Provision as to Bonds ; 
‘9 XLUITL.—Of the Disposal of Property ‘ 
“a ALIV.—Of the Transfer of Criminal Cases . : 
4s XLV.—Of Irregular Proceedings ; ° 
ALVI.—Miscellancous ‘ 
Scnrpute T.—Enactments repealed ; 
i II.—Tabular Statement of Offences 
» IL—Ordinary Powers of Provincial Magistrates : 
is }V.—Additional Powers with which Provincial Magistrates may bo invested 
” Vv. —}] orms . e e e r) ® 
APPENDIX. 


Acr I, 1868 (Tho Gencral Clauses’ Act) 


OATUS AND AFFIRMATIONS, 


Aor X, 1873 (The Indian Oaths’ Act) 


EVIDENCE, 


Acr I, 1872 (The Evidoneo Act) 
«AS VITL, 1872 (The Evidence Act Amondment Act) 
95 AV, 1869 (‘The Prisoners’ Testimony Act) 


MISCELLANEOUS. 


Act ITT, 1880 (Tho Cantonments’ Act) —. : : 


»  _V, 1861 (For the Regulation of Police) 

_ IX, 1874 (‘The Kuropean Vagrancy Ket) ° 

” XX1, 1879 (The Foreign Jurisdiction and Extradition Act) | 
» VI, 1864 (Tho Whipping Act) 

»  V, 1876 (Tho Reformatory Schools’ Act) . 

+ Vv, 1871 (The Prisoners’ Act) 

. Ill, 1879 (Tho Destruction of Records ‘Act) . 


Rules for the Destruction of Records . 
INDEX ; ‘ ‘ 


PAGE 


240 
258 


259 
268 


276 
281 
285 


285 
288 
291 
293 
296 
298 
302 
306 
311 
326 
328 
377 
378 
379 


896 
398 
402 


455 
456 


ERRATA. 


Page 
19, Tine 18 for Boma, (Gas. p. 567) read Bomb. (Gas. 1878, p. 667.) 
80, line 20 for Punj. Roo. read oe Rec. 
31, line 38 from bottom for 6 W. RB. 93 read 6 W. RB. 89. 
$6, line 16 for I. L. R®Mad. 266 read I. L. R. 1 Mad. 266. 
41, line 15 for 24 W. R. 54 read 24 W. R. 51. 
62, line 4 for K®shen read Kishore. 
62, line 21 for 141 read 148. 
63, line 18 from Bottom, to I. L. R. 6 Cal. 14 add (8S. 0.) 6 Oal. L. R. 128. 
74, line 25 ,, » after 14 W. BR. 177 read Civil Cases. 
74, line 6 ,, » for I. L. R. Bomb. read I. L. R. 6 Bomb. 
78, line 21 for Rooks reag Rooke. 
84, line 10 for Goru read Gour. 
84, line 10 for 22 W. R. 8 read 22 W. R. 81. 
87, line 21 from bottom for 67 read 64, 
93, last line after 569 add (S. C.) I. L. R. 9 Cal, 455. 
94, line 28 add (8. O.) 10 Cal. L. R. 11. 
97, line 18 add I. L. R. 5 All. 258. 
120, line 19 from bottom for Act X, 1877 read Act X, 1875, 
122, line 14S, » jor charge read change. 
122, line 6 ,, » fort. L. R. All. read I. L. RB. 1 All. 
122, line 4 ,, » after 144 add (S.C) 1. L. RK, 4 Alb 66. 
128, line 17 add (S. O.) 10 Cal. L. R. 46. 
183, line 28 from bottom after remanded add to custody. 
136, line 20 ___,, » after accused add be found. 
187, line 18 for Cir. 16 read Cir. 100. 
137, line 23 for 83 read 33. 
142, line 21 from bottom for 1862 read 1872, 
150, line 24 __s,, » for 8 All. read 6 All. 
162, line 5 ,, » for 5 Mad. 90 read 5 Mad, 21. 
156, line 6 seo», » for N. W. P. read 2 All. 
158, line 4 for 308 read 205. 
161, line 26 from bottom for 72 read 70. 
161, line 4 ,, »  forlT read 14. 
164, line 11 for Bugleh read Buzleh. 
164, line 17 from bottom for 117 read 17. 
169, line 7 ,, » Jor Act 14, 1879 read Oct. 14, 1879. 
172, line 1 for th read the. : 
176, line 8 for Prosecutiom read Prosecttion. °* . 2 
183, to Para. 2 add (S. C.) 19 W. RB. 41. 
183, line 28 from bottom for 42 read 41. 
184, line 15 _s,, » jor B. L. R. read 13 B. L, R. 
197, line 33_—s=é,, » for20 W. R. read 21 W. RB. 
197, line 19 =, » e22(8.0.)2B.L.R.3 F.B. 
198, line 11 add (8. C.) 10 B. L. R. 455 Foot note. 
199, line 26 from bottom for May read August. 
199, line 19 _—_s=»,, 9 for Cir. 6 read Cir. 4. 
203, line 31 for 4B. L, R. App. read 4B. L. R. 1 App. 
205, line 9 from bottom for 5 W. R. 5 read 5 W. R. 65. 
212, line 15 for Aug. 28 read Aug. 20. i 
212, line 12 from bottom for Sept. 17 read Sept. 17, 1864. 
316, line 6 for 78 read 72. 
216, line 19 for 1 Cal. L. R. read 1 Cal L. BR. 1. 
219, line 15 from bottom Transpose (8. C.) Weir 387 to precede Paran Mal. 
2Z1, line 13 ___s,, » for Cir read Cir. 1. 
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Page 


288, line 14 for 70 read 72. 

288, line 19 for 278, 274 read 418, 414. 

287, line 6 for H. Ot. read 8S. N. A. 

287, line 7 for 1864 read 184. 

289, line 28 for I. L. R. 8 Mad. read I. L. R. 8 Mad. 

. 246, line 14 for Act IX, 1871 read Act XV, 1877. 

246, line 17 for Act IX, 1871 read Act XV, 1877. 

246, line 20 for July 2 1869 read June 16 1881, 

246, line 20 dele 3 B. L. R. Rules &. 5. 

249, line 26 after 20 W. B. 18 add (S. C.) 11 B. L. B. 88. 
249, line 17 trom bottom for Gui read Giri. 

276, line 28 from bottom add (S. C ) 10 Cal. L. RB. 46. 
277, line 9 ,, » for W. RB. 62 read 22 W. RB. 62. 
283, line 3 for 18 W. R. read 17 W. R. 

284, line 12 for Kanoo read Kinoo. 

287, line 15 from bottom for 13 L. R. read 1B. L. R. 
294, line 11 for 12 Cal, 284 read 8 Cal 739. 

207, line 27 from bottum for Dess read Dass. 

808, line 16 sé», » for Hosking read Hosting. 
820, line 6 from bottom for (IX, 1871) read (XV. 1877). 


820, line 6 ,, 4, for para. 38. 18 read para 8, 8. 12, 


823, line 13 _séz, » Jor Hem read Hurro. 
$28, line 13 __s=,, » for 70 read 76. 
$24, line 19 —s,, » Jor five read four. 
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I, para. : os a rd 
' : . ; e aia 
para. ee ee 
2 2 cs 8 
3 en 1 e6 9, para. 1 
4 oe 2 ee 81, 2 
1§, cl. 3 ; : ie ®, eal 
para, 
8 4, l,clk (r) || 17 = “ae 
4, 28 193, 2 
6 ee eee : 3 
Tee 2, para. 2 18, para. 1 ve {9 81, 3 
3 - 558, 1 193, 3 
4, para. 1 oe 4, 1 93 81, 3 
cl. 1 ove "* | (880, 1 
2 oeee 19 se 6 
3 4, para. 1, cl. (b) 20, para, 1 ‘ 32, para, 1 
4 (c) 2 ve 82, para, 1 
5 seee 3 oe 32, para. 2 
¢ ; a \ al. (2) Expl. .* 33, igs ce 1, and 
8 ce) 21 | 36, and 37, para, 1 
10 4, para. 1, cl. ) 23 + | 87,and 191, para, 2 
12) an ke (i) || 25 1 8%, and 101, paras, 2 
» Ezpin. and 8 
14 esvee * 26 e  ) 36 
16 | 4, para. f, cl. () 27° .. | 87, and ith paras, 2 
q and o, 
17 (¢) 28 oe 36 
18 (8) 29 ve 87 
19 (r) 30 oe 86 
20 (r) $l 8 eoove 
. 4, para. 2; cl. 1 4, para, 2, cl. 1 82 ee 529 
) oe 6 33 ss 532 
6 ee 5 84 oe 630 
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8, para. 1 és 5, and 29, cl. 1 35 * vs 10 
os 29, cls. (5) and (c) 364 oe 89, 34, & 380, para. 1 
9 ee 26 87, para. 1 ee 12, para. 1 
1 Bee Act XI, 1874, s, 1. 4 See Act XI, 1874, a. 3. 
2 Bee Act XI, 1874, s. 2. 4 Bee Act XI, 1874, s. 3. 





Co onding Section 
Bection of old Code. mM gates 
87, para. 2 bei 17, para. 1, cl. 1, and 
para. 8. 
3 eee eese 
88 sti 7, para, 2 
89! ~ 7, para. 1, cl. 2, and 
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40, para. 1 oes 13, para. 1 
2 fe: 2 
3 a 3 
41 eae 17 1, cl. 2 
42, para. 1 ae: 14 1 
2 - 2 
3? ss 8 
48 as ee a 
44, ' ane 2 1 
ee 2 we | 200, Provisos (a) & (c) 
3 00 eee@ 
4 ». | 528, para. 1 
45 1 ww | 846 1 
3 a 2 
3 6 eee 
4 eoee@ee 
46, pars, 1 and 3! 349 
8 | 847 
4 eee 
47 1° »- | 529, para, 1 
2 eee 407 2 
48 - 628 2 
49 ses 12 l 
‘49, Proviso. eos evece 
50 eee 16, para. 1 
61 ie 15, para. 2 
52 56 16 
53 ay 16 
54 oe 41 
65 eee 11 
66 o 7 1 (m) 
cl. (m 
67 eee 492, para. 1 
58 .. | 492, para. 1 
59° | 495 
60 i 
6] es0@ 
62 sis 
68, park. os 
64 . | 626, paras. 1 and 2 
ee e26@ 
64A° oo. | 527 
665 oe | 479 
66 oe | 180 
66, til. (a) ee 180, LU. (a) 





1 Bee Act a 1874, 
3 Ditto 
‘ Ditto 


8. 4, . , bee Act XI, 1874, s. 6. 
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a. 6. : Ditto 8. 
& 7. ® Repealed by Act XI, 1874, 8. 10, 





Section of old Code. 





66, Ill. (4) 
(c) 
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| 67 “9 
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69 
70 ; 
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72, para. 1 si 
2 ee 
3 sbi 
73 eee 
74, para. 1 a 
76, para. a : 
ee 
76, para. 1 ves 
2 eee 
77 Mis 
78, para. 1 ‘3 
2 re 
79 bee 
80 eee 
81, para. 1, cl. 1... 
81, para. 2 oe 
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83 - 
84 v8 
86 eee 
86 ve 
87 ees 
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181, para. 1 


81, para. 2 
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181, para. 1 
185 


631 ‘ 

4, ol. (u) 
448, 444 
443 


445 

448 

446 

447, para. 1 
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448 
444, 449 
449 
450 


451 
408, Proviso (6) 
410 


456 
457 
458 
2, para, 1 
491 
453, paras. 1 and 3 
454 


455, 534 
2, para. 1 


ol. firstly 


54, cl. thir 
cl. pote, A 
cl. fifthly 
ol, sizthly 

67 

65 


* See Act XI, 1874, 8. 11. 
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04 cl. 3 eae 
95 see 
96 2ae 
97 aa 
98, para. 1 vee 
. 2 was 

99 3 
100 we 
101 ine 
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107 a 
108 

109 is 
110 ss 
111 
112 
118 “a 
114, para, 1 ee 
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116 

116 

117, para, 1 
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118 

119, paras, 1 and 2 
para. 3 

120 eee 

121 ee 

122 e6@ 

128, para. 1 oe 
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124, para. 1 oe 


.2,8&4 
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126 ie 
127, para. 1 ae 

2 oes 

3 ee 
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131, para. 1 
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47 
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60 


56 
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59, para. 1, cl. 1, 


eote 
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64 


156, para. 1 
155, paras. 2 and 3 
1, para, 2 
154 
155, para, 1 
157, para. 1 
166, para, 1 
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159 
157, para. 
157, para. 
158 


160, 161 

161 
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163 

161, 162 

164 

170, paras. 1 and 2 
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61 
167, paras. 1, 4 and 5! 
169, and 178, para. 2 
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170, para. 2 

173, para. 1 

497, para. 1 
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172, cl. 1 
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Section of old Code. 
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2 ses 
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146 sie 
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147, para, 1 = 
2 ore 
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148, para. l — 
2 =e 
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151 as 
152 ate 
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154 ans 
155 sess 
156 seas 
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158 died 
: Proviso = 
159, para, 1 — 
o @ 2 cies 
160, para, 1 con 
2 pra 

161 sues 
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163 sais 
164 <a 
165 cas 
166, para 1 — 
166, para. 2 — 
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2 ais 
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169 Lite 
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174, para, 1 


m CO 89 


175 
176, para. 1 

4, para. 1, ol. (0) 
550 


191, para. 1, 1, ol. (8) 
191, para. 1 rah (a) 
ia para. 1 cls, {) & (3) 


191, para. 1 ‘ol. (c) 
198: see also seo, 196, 
et seq, 

206, para, 1 
200, aa 


201 
202 
203 
408, Ezpln. 
ao para. 1 


90 
204 

90, and 204, para, 2, 
205 


68, para. 1 
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69, 70 
71 
90 
186, para. 1 
93 


72 
75, para. 1 
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76, paras. 1 & 2 
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288 
289, para. : 


8 
290 
291 
292 
293 
204 
205, para. : 


2096, para. . 


Proviso? 
297° 
207, para. 8 
297, para. 10 
298' 


299, para. 1 
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299, para. 8 

800 

801, para. ; 

802, para. - 


3 
802A°, para. i 


808 


812, paras. 1 & 27... 


para. 8 
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' See Act XI, 1874, s. 27. 


a Ditto 
2 Ditto 
4 Ditto 
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new Code, 
876 
375, para. 1, 428, p.1 
2, 428, p. 3 

3, 428, p. 2 
377 9 ’ p | 
558 esgeoe | 
553 
485, para. 1 

1 
438 eoses 
436, ol. 1 
436, Proviso (5) 
439 
426, para. 1 | 
440 
437 


425, para ‘1 
442 


o-oo 


425, para. 2 
442 

423, cl. (d) 
587 

879 


381 
873 


we eee 


a wee ee = 
eee ee te 


383 
390 : 
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386 
400 : 
382 I 
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8389 
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— -= 


eene t € 

$3, para. 1, Proviso 2 
83, para. 1, with Prov. 1! 
891, para. 1 | 
393 \ 


392, para. 3 
391, para. 2 
894 
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$95 






s. 28, 

8. 29. 8 Ditto 
s. 80. id Ditto 
@. 21. 10 Ditto 
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$14, para. ; 
2, Provisol ... 
2, Proviso2 +. 
315 ve 
316 
317 
Proviso 
818 
819 
320 
821 
322, para. 1° 
2 
3 : 
A4cl. 1%... 
cl. 21°... 
328 
324 ; 
325, para. 1 
2 ; 
326 
827 , 
328 ; 
329 
880, para. 1 ie 
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3)) 
43> 
5 
g)3 
831 
332 
333 
384, para, 1 
paras. 2 & 8. 
para, 4 
835 ; 
836 ; 
337 
838 
889 e 5 
840 ; 
341 
$42 
843 
344 
845 
846, para. 1 
2 
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® See Act XI, 1874, s. 32. 
* See Act XI, 1874, s. 83, para. 1. 
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508, para. 1 
603, paras. 1 and 8 


604, para. 1 
505 
506 
507 


854 
355 
356, para. ; 
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357, and 362, para. 1 
358 


555 
359, and 362, para. 2 
360 


361 
363 


342, para. 


843 
$42, para. 
864, para. 
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1! See Act XI, 1874, s. 34, 
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$46 para. 4 
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854 

855 

856 

357, para. 1 
3 


858 
859 
360 
861 


862, para, 1 


2 


363 

864 

365 

366 

367 

868, para. 1 
2 


369, cl. 1 
2 


370 

871 

372 

373, para. 1 
2 


3 
374 
875 


876, para. 


377 
378, para. 


879! 
880 
381 
882 
383 
884 
885 
886 


1 
2 
8 
4 

1 
2 
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Corresponding Section 
of new Code. 


antennal 


864 para. 2 
633 
337 
338 
339 


540 
90 


e 87, paras. 1, 2, cl. (6) 


88, para 1 


| 
| 
| 
2 
80 | 
90 
485 
208, para. 2 
219 
216, para. 1 
216, Prov. 2 | 
217 
244, paras. 2 and 3 
208, para. 2 
25, para. 2 
208, para. 2 
257, para. 1 
291 
485 
Ot, para. 1 
96 
104 
96 
97 
96, para. 2 
95 


101 
101 
101 
101 


y9 | 
99 ! 
101 | 
101 | 
101 ° 
101 

101 
98, except cls. (@) & (e) 


105 
165 
166 
153 


102, para. 1 
2 
2 


' 
’ 
’ 
' 
4 


t 
! 
4 


103 
52 
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887, para. 1 
2 


338 
889, para. 1 
2 


390 

391 

392 

893 

394 

395 

396 

397, para, 1 
2 


3 
398, para. 1 


1, Prov.? 
2 am 


8 
399 
400, para. 1 
2 


401, para, 1 
2 


402 
403 
44, 
405, cl. 1 


406, para. 
406, para. 
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2 
3 
4 
5 
6 
1 
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| Section of old Code. 
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el. 
el, 
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of new Code. 


51, para. 1 
528, para. 1 
496 
497, para. 2 


498 

499 

501 

496 

500 

502 

514, paras. 1,2 & 3 

514, para. 1 
2&8 
4 

514, paras. 1 to 4 


para. 5 
515 


616 

613 

321, para. 1 
2 


$22 
323 
324, paras. 1 to 4 
825 


319 

278, 820 

278, cl. (2) 
(e) 


(f) 
278, 820 


6 
278, 820 
820, cl. (9) 

(4) 


t) 
A 


J 
278, 820 
278, 820 
462, Provteo. 
326 
462, para, : 


8 
828 Ce me | 
Chapter VI,—A 
Ditto 





2 Bee Act XI, 1874, s. 87. 





Co ding Section : nding Section 
of new @. Section of old Code. of new Code. 
410 827 454, Ill. (a) 285, Ii (a) 
411 829 b) (a) 
412 1 880 ce) (e) 
418 (f) 
414 oeee 
415, para. 1 285, Ill. (9) 
2 (A) 
416 e008 
417, para. 1 woos 
$35, Ju. (4) 
rr Ee In : ft aeeoe 
8, Bap 285, Lil (7) 
419 ee ( 
420 (6 
421 (m) 
422 (c) 
428 286 
424, para. 1 237 
2 238, para. 1 
8 | 238, Ii, (a) 
425, para. 1 ia 
289 
426 oe 240 
427 467 460, para. 1 -- | 408, para. 1 
428 468 i 2 “el 2 
429 | 470 |! 8 , 8 
430 | 471 1 4 | 4 
431 . | 472 qm, (a) | IU. (a) 
432 | 478 4 ) en nee C) 
485 | 474 ! (c) " (0) 
434 476 7 (d) " hie 
486, para. 1 480 i! (e) 408, Jil. (a) 
paras.2&8 ..| 481 i] f) ; e) 
486, para, 1 482, para.) 1 ) | Sf) 
2 2 (4) | ) 
8 847 | 461, cl. 1 | 967, para. 2 
4 eove i 2 8 
487 484 ‘ 462 | 366 
488, para. : re ! 468 | 867, para. 1 ‘ 
447, «tl 367, paras. 1,2 & 4 
439 e217 ; 464, para. I 360 , 
440 223 2 | 871, para. 1 
44) 223 A : . 3 872 
442 554 | 4 867, para. 5, Prov. 
£48 225 5 sane 
Gi 227 6 » ° 687 
445 227 7 | 687 
648 226 465 — ' 396 
447 228 | 466, paras. 1,2 &8 ° 197, para. 1 
648 229 4 sae 2 
449 231 6B? 4, last para. 
460 230 467 195, para. 1, cl. (a) 
451° | 232 468 B 
458 334 70 95, pare.a 
34 470, para. 1 195, para. 
454, pares. 1 to 8 | 235 ig ee 9 
' See Act XI, 1874, s. 38. 5 See Act XI, 1874, s. 89. 5 See Act XI, 1874, a. 41. 
a Ditto «. 38. : Ditto a4. ° Ditto a. 41. 
u Ditto a. 43. 
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Section of old Code. oa | Section of old Code. choew Code 
| 
470, Expin. ve | 195, para. 8 | 602 para, 8 | 614 para. 8 
471, paras.1&2... | 476, para. 1 | 4 3 4 
3... 3 | 5 1 
472, para. 1 | 477, para. 1 6 121 
2 sie ae 7 107, 614 
8 » | 477, para 2 | 608, para. 1 514, para. 1 
478 | 487, para. 1 2 2&3. 
474, paras, 1 &2..| 478 | 3? 4 
8... wee 504, para, 1 109 
475 oo | 479 2 120, para. 1 
476 ° .. | 478, para, 2 3 eee 
477 vw 476 | 4, es 109 
478 ee | 199 | 6OB . | 110 
479 “| 199 | 606 | 110 
480 wo | 127 | 507, para, 1 » | 128, para.2 =» 
481 128 | 2 i 3 
482 | 129 508 . | 128, para. 8 
483 «| 182 ol. (a) 509, para. 1 . | 212 
484 » | 130 2 aes 654 
485 1 182, cl. (c) 510, para. 1 .. | 128, para, 1 
486 * (d) 2 . 5 
487 | 181, and 1382, cl. (3) 511 | 124, para. 1 
488 182, cl. 1 612 ee 3 
480 to 488 (Chap. 127 to 182 (Ch. LX) 513 . | 126 
XXXVI).! 514, para, 1 .. {| 614, para, 1 ‘ 
_, | § 106, para. 1 2 _ paras. 2 & 8 
489, para. 123, paras. 1 to 3 ; 3 - para. 4 
2 120, para. 1 515, para. 1 . | 112, 114 
8 oes wees 2 .. | 10g 
4 ts - ee : mat para, 2 
106, para. 1 a il 
= “= { 123, paras. 1 to 8 516 a | 122 
491 | 107 517 111 
Ezpins. | 107,117 518, with a 1, 144, para. 1 
492 | 112 | 518, Expin.2 2 
492, Expin. «| 118 3 i 8 
498, para. 1, cl.1...; 554 4 4 
Qu | 106, para. 1, lastcl., & 619 wv | 148 
118, Prov, "Ond. 520 + | 486, para, 8 
2 os ‘cas 621 vee 183 
494 cos 90 522 wn ice 
108, para. 1 | 528, para, 1 -« | 18 
ATO = (iia Proviso ° ea | 188, el. (a) 
495 | 116 | 3 189 
496 see 119 4 141 
497 118, para. 1 | 5 .. | 188, cl. (ce) & 189 
* 11123, para, 1 524, para, 1 | 188, el. (8) 
498, para. 1 oe | 107, 123 | 2 on ee ie ve ‘ 
uee 123 9 9 ara. 
499, para. 1 ve er | 625, para. 1 140, para, oP 
2 ae seus ; | 525, para. 2 ois fe para, 8 
3 «| 123, paras. 1 & 4 189, para. 1 
Eapin. . 9 p fee | 526, para. l 140, para, 1 
600 sa 124, para. 1, & 126 2 .. | 140, para. 2 
601 ane 126 $278 ee 187, para. 2 
602, para. 1 | 614, para. 1 628 oe | 142 
2 de 2 529 w- | 1, para. 2 
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146 
147 
148, para. 1 
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1, para. 2 
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537 
538 
539 
540 
541 
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488 

489 
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1, para. 2 
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14, para. 3 
192, para. 1, 628, para. 1 | 
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178, Proviso 


627, eee 
447, para. 2, 448 
840 


209 

218, cl. 1 

254 

260, cl, (s) 

193, para. 1 
286 

288 

8U6, para. 1, 307 
410 

418, 423, a (@). 
871, aaa 


«see il 
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34, cl. 1 


35 
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of new Code. 


415, Expin. 
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Om., seo secs, 421, 423 

422, cl. 2 

423 

436, cl. 1 
Proviso (6) 

439 

437 

383, 390 

891, para. 2, 394 

4U1, para. 1 
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504, para. ‘L, "508, 507 
165, para 
614, para. 
617, para. 1 & Expln. 
465, para, 2 
232, Ill. 
371, para. 1, 648 

4, last para. 
Chapter 1X 
514, para. 4 
137, para. 2 
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Table shewing correspondence of the section-numbers of the High Courts Act (X of 
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| 
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1 eee : eeee 56 eee 279 
2 aie 2 56 se 279 
8 we | 4,266 57 es 278 
4 o10® 834 58 ae 280 
5 sai 335 59 ues 286 
6 in 65s 5 60 ass 287 
7 oe 226 61 se 842 
8 @ cee 226 62 eon 289, 290 
9 * 227 63 Scie 292 
10 ove 227 64 sis 293 
11 ee 228 65 aes 296 
12 es 22 66 ee 844 
13 oo 210, 548 67 ove 295 
14 des 273, 403 68 bas 866 
15 a 231 69 dies 294 
16 ies 230 70 ise 643 
17 oe 233 71 tee 509 
18 Saf 234 12 sa 610 
19 eos 285 73 ean eave 
20 se 236 74 ie 612 
21 oa 237 76 at 288 
22 2 238 76 7 603, 604, 606, 607 
23 ice 239 77 ae 838 
24 sae 225 78 rr 839 
25 es 532 79 vee 0008 
26 v 220 80 ove 640 
27 av 336 81 on 90 
28 ig 271 82 iss 87 
29 bei 271 83 is 89 
30 ee 272 84 cae 90 
31 eee 340 85 4 291 
32 be 267 86 vos 94 
88 bee 274, 276 87 eas 96 
84 wae 272 88 es 104 
85 sa 451 89 eee $85 
86 oe 452 90 oo 297 
37 os 452 gl seg 298 
38 re 276 , a ee 3010 
39 er 311 93 sate 299 
40 ee 312 94 ei 301 
41 er 311 95 eee 308 
42 sea 313 96 ses 802 
43 soe 313 97 ei 805 
44 sei 814 98 o 806 
45 “ 315 99 wine 283 
46 ene 818 100 oes 808 
47 see 277, 278 101 sae 434 
48 ooo 279 102 a 240 
49 ase 276 103 ses 384 
50 ooo 316 4 =A 884, 385 
61 wd 317 105 ooo 386, 387 
52 Sai bees 106 ve 546, 546 
63 eee 277 107 oe 


64 = 278 108 892, 894, 895 
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Act X of 18785. New Code (Act X of 1882). Act X of 1876. New Code (Act X of 1883) 
| a rere 
109 ig 35 | 132 = | 197 
110 - 396 | 133 7 195 
ill ee 897 | 184 ee 196 
112 an 899 135 a 476 
118 =i 868 186 a 498 
114 at 882 187 .. | ©6614 
115 as 517 | 188 .» | 614, 616 
116 ne 544 139 a 613 
117 ~ 408 140 - 106 
118 fe 211 141 . | ° 106 
119 | BL 142 a 622 
120 ve i 466 143 ee 1° 
121 es | 466 144 ee | eeee 
122 . | 467 145 | 194 
128 -- | 468 || 146 +e 333 
124 Ss 470 | 147 is 526 
125 - 471 48 2 | 491 
1926 x 472 149 a 539 
127 ee 473 150 . )) 852 
128 i 474 161 ; 345 
129 Be 475 | 162 25 
180 ee 341 | 158 ee 558 
181 a 196 | 
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ewes ee _|! | 
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1 ) as 27 “a : 204 
2 ss | ave 28 («91 
3 Ss 1 29 . | 198 
& oe | ecen 30 eo | 200 
5 .. | 842, 658 | 8 1 (687 
6 cal 4 ' 82 1 208 
y | si ones i 88 st ot 204 
8 i? 7, 18, 19, 20, 25, | 34 eat 90, 204 
9 " 18, 20, 21, | 86 ve) 204 
10 ‘ 8 . | 86° 1 | 20 
11 es 32 | 37 oe 2065 
13 ee 33 }! 38 ee | 196 
13 ; 35 li = 39 nae 197 
1¢ - 5 | 40 | 198 
16 es 64 41 ce 195 
16 is 164 42 » | 198 
17 es 651 43 er 193 
18 ee 177 44 oe | 476 
19 ; | 179 45 .3 199 
20 | 180 | 46 wo |: 196, 196, 197 
91 @#oe 182 47 ee 68 
33 “a 181 48 os 69 
23 ar 186 49 ee 70 
24 ee 631 50 ee | 73 4 
26 : ‘Vol | 61 oe 74 
36 ee ees $3 i 98 
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Act IV of 1877. |New Code (Act X of 1882)./ Act IV of 1877. |New Code (Act X of 1882). 








58 ee 90 118 - 408 

54 ae 186 114 i. 241, 870 
55 - 186 115 a 862 

56 i 76,77 116 i 254 

57 ee re | 117 as 246, 587 
58 - 76 118 a 247, 269 
59 si "7 119 - 2 

60 bg 79 120 ve , 255 
61 a ates 121 a 244, 266 
62 - 65 122 sah 254, 265 
68 5 82 128 se 864 

64 ar 83, 84 124 a 92, 344 
65 oe 85, 86 125 ae 248 

66 @ ee es00 126 see 245, 258, 870 
67 - 87 127 a 847 

68 = 88 128 ae 848 

69 89 129 i 495 

70 7 63, 496 1380 i 840 

71 i 497 181 - 841 

72 eo, 499 182 a 852 

73 os 500 183 259, 845 
74 496 134, 510 

76 ts 5OL 185 90 

76 i. 602 136 90 

77 a 514 137 87, 88 
78 ss 514 | 188 89 

79 514 i 189 : 542 

80 513 | 140_ ; 91 

81 : 207 | 141 . 485 

82 . 208 | 142 244 

88 ” 208, 353 148 ‘es 252, 257 
84 A 864 | 144 94 

85 7 540 | 146 2 96 

86 . | 844 | 146 ie 95 

87 . | 209 147 3 104 

88 $a 210 1 148 a 842 

89 - | 210, 218, 220 4+ 149 be 843 

90 : 210 | 160 oa 337 

91 : 21}, 212, 218, 219,291 151 _ 339 

92 4 216 | 162 a 509 

98 53 217 1 158 ee 510 

94 - 221 | 154 ae 511 

96 es 222 | 166 | B12 

96 | 228 : | 16R | 860 
97 554, | 167 | 808 

98 | 226 i 168 .~=—-s« HOB 

99 a. «287 i 159 ssi 3 96 
100 oe | 227 "160 a 88 
101 Cae fy 228 : 461 eae 101 
102 ve 229 . 162 102 
108 ar s:) | | 163 ' 102 
104 iat 280 | 164 a 102 
103 aa 288 | 165 ; 1038 
106 YY) 284 t 166 ee 52 
107 oe | 285 | 167 ve i) 411, 412 
108 ~ 286 ' 168 w | 417, 427 
109 8897 ‘| 389 1 | 419 
110 . | 288 4 190 | «=: 648 
111 ae | 239 V7 we | 420 
113 A | 240 | 172 we | 421 
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178 ee 2 211 - ee 
174 ci 428 212 es 109 

175 54 426 213 Se 109 
178 ee 428 214 5 110 
177 an 537 215 es 107 

178 <3 537 216 me 112, 118 
179 ea 428 217 op 90, 114 
180 - 404 t 218 .: 116 

181 . 526 | 219 im 119 
182 ° 441 t 220 ee € 118 

188 ; 383, 890 221 “ie 123 
184 ie 884 222 112, 
185 es 886, 887, 388, 889, 688; 223 os 128 

186 is 536 | 224 ea 120s 
187 és 891 225 36 124 

188 be 892 226 ‘fe 126 
189 3 894 227 Si 121 
190 we 893 228 2. 514 

191 ‘i 395 229 a 514 

192 a 396 230 g 6ll * 
198 a 397 231 cau 107, 109, 110 
194 ie 464 232 ne lll 

195 is 469 233 sg 522 
196 ee 466 231 oe 488 

197 oe 467 235 ae 489 

198 — 468 236 o% 490 

199 es 470 237 ae 658 

200 e% 471 238 a 184 

301 Ss 473 239 | 184 

202 ie 472 240 a 432 

203 ie 474 241 - 433 

204 Be 4765 242 as 250, 663 
205 ee 480 243 ee F 517 

206 - 246, 482 244 ed 517, 523, 524 
207 77 484 245 el 544 

208 a 106 246 a 44, 
209 ig 106 247 4 42 


210 oe 120 
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. ADDENDA. XXXIV 


8.112. It has been held under the Code of 1872 that the omission to insert on the summons the 
amount of the recognizance or security required will not invalidate any subsequent proceedings, the 
terms of 8. 492 of that Code in this respect being directory not imperative.—Abasa Begum vo. Umda 
Khanum and another, I. L. R., 8 Cal. 724. §. 537 of the Code of 1882 provides for this by declaring 
that an error, omission or irregularity in the summons shall not vitiate &n order in the matter unless 


it has occasioned a failure of justice. 


8.117. A-report of a Police officer may be credible information upon which a Magistrate may 
take proceedings to bind over certain persons to keep the peace, but he must in the presence of those 
persons inquire into the truth of the information so derived, that is to say, he must adjudicate upon 
evidence regularly received and the burden of proof lies on the party at whose instance these pro« 
ceedings were taken. Dunne, 12 W. R., 60. I'utn Bencu. Evidence taken in another cage 
is not admissible under S. 33 of the Evidenco Act. The witnesses must be examined in the 
particular case—Prosunno Chunder Ghosami, 22 W. Rt., 836; Baboo Futteh Bahadoor, 22 W. R., 74; 
especially ifin that case the persons wero acquitted because those witnesses failed to prove the 
commission of distjnct criminal acts.—Dino Bundhoo Roy, 24 W. R., 4. Evidence given in a trial 
of Dacoity is not admissible in proceodings subsequently taken to obtain security for good behaviour 
from the person then under trial, but tho admission of such evidence does not necessarily prejudice 
the prisoner. A witness who speaks of acts amounting to breaches of the law which he committed 
with the prisoner is not himself open to the same charge of being a person of bad livelihood as the 
prisoner, By deposing to theso acts he doos nothing to shift any blamo from his own shoulders 
or to do anything tending to lead to an alleviation of any punishment to which he is liable. There is 
no rule of law to prevent this evidence being taken in this caso and acted upon, even if there be no 
other independent testimony to corroborate it—Rajoni Kant Bhoomich, 13 W. R., 24. 


§.118. When upon an affidavit which is uncontradicted the High Court was satisfied that the 
recognizance and sureties required were beyond the means of the party bound over, the amount was 
reduced.—Baboo Futteh Bahadoor, 22 W. K., 74. 


8.121. The torms ofa bond to keop the peaco cannot be enforced on conviction of any offence 
but only on conviction of an offence connected with a breach of.the peaco. Thus a conviction of 
theft will not justify a forfeiture of such a bond—Haran Chunder Roy, 18 W. R., 68; nor a convice 
tion of arongial confinement and extortion—Zearuddin Howladar, 19 W. R., 48; but it is otherwise 


if the bond is to be of good behaviour. 


§. 133. Iftho order under S. 188 docs not specify somo time aud place for the person to whom 
it is directed to appear and movo to have it set aside or modified, it is illegal.—Brajo Kanto Roy 
Chowdhry, I. L. B., 9 Cal. 637. 

A Magistrate cannot proceed under S. 133 unless ono of tho special conditions sat out in that sec. 
tion exist. Hoe cannot act merely for tho protection of property, Merely because a bund diminishes 
the supply of wator to land lying at @ low level is insufficient ground for such an order.—Prayag 
Singh, I. L. R., 9 Cal. 103. 

The fact of a Magistrate taking action under 8S. 133 is primd facie sufficient to show that he con- 
siders that the place from which he orders an obstruction to be removed is a public thoroughfare or 
place. If no such objection is raised before him and the jury appointed proves that the order ig reason- 
able and proper, the High Court will not interfere,—In the matter of Imandi Khan, 8 Cal. L. B., 899. 


8.138. When the Magistrate appointed only the Foreman of tho Jury and allowed each of the 
contending parties to appoint two members, it was held that the Jury was not properly constituted. 


8.139. This section does not enable a Magistrate to pass any orders except those specified in 
8.133. He cannot forbid any future obstruction to a thoroughfare.— Kashi Chunder Ohuckerbutty 
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8.144, A Magistrate cannot by an order under 8, 144 in effect exclude a person from tho 
exercise of any of the rights which he claims under a purchase in an execution-sale in tho Civil 
Court and without any inquiry as to what the nature of those rightsis. He should rather take 
measures to prevent a breach of the peace and leave the parties to determine their respective rights 
in the Civil Court.—Surja Kant Acharjea, 17 W. R., 37. Nor cana Magistrate order that neither 
of the disputing parties shall collect rents from the ryots until such time as their respective righta 
shall have been determined in the Civil Court.—Prosuno Coomar Chatterjoa, 8 Cal. L. R., 281. 

The object of S. 44 is to enable a Magistrate, in a casc of emergency to make an immediate order 
for the purpose of preventing an imminent breach of the peace &c., but itis not intended to relieve 
him of the duty of making a proper inquiry into the circumstances which mako it likely that such 
breach of the peace &c. will occur. It is thereforo incumbent on him to limit the operation of his 
order to such reasonable time as may be necessary to enable him to hold a full and sufficient inquiry, 
if necessary, to dcal with the case under the other provisions of the Code which enable him to meet 
cases of probable breach of the peace &c. An ordcr made under S. 144 is not bad, simply because it 
interferes with the legal rights of individuals; but when such interferenco is neccessary, it is the 
duty of the Magistrate to limit it as much as possiblo; and fey, {his purpose he should afterwards hold 
an inquiry into the circumstances, and determine whether as & matter of fact, the act prohibited or 
likely to lead to a breach of the peace &c, is within or in excess of the legal right of the persons for- 
bidden to do it. If itis found that a man is doing that which he is legally entitled to do, and that his 
neighbour chooses to take offence thereat, and croate a disturbance in consequence, it is clear that it 
is the duty of the Magistrate not to continuo to deprive tho first of the exorcise of this legal right, 
but to restrain the second from illegally interfering with that cxercise of legal rights—In the matter 
of Abdool, I. L. R., 5 Cal. 132. 

Seo Ponnusami v. The Queen, I. L. R., 6 Mad. 203 for an oxposition of tho law rogarding the 
power of Magistrates to regulate religious processions. 


8.147. When land has been acquired by Government under tho Land Acquisition Act for 
public purposes, the title of Government becomos absoluto ; tho public havo no right of way over it. 
—In the matter of H. B. Fenwick, 14 W. R., 72. 


8.164, This scction enables a Magistrate to record tho statomont of a person as a Witness as 
well as the confession of one accused of an offenco,—Malka, I. I. R., 2 Bomb. 643. 


8.177, To the note under 8.177, add Tho Queen v. W. Jackson, 13 B. L. R., 474. 


8,195. Whereas person is charged under S, 211, Penal Codo, in consequonco of his having given 
false information or made a false charge to the Police, no sanction is necessary for his prosecution, 
no offence so committed by him having been committed in or in relation to any proceeding in any 
Court.—Bhaktcram v, Heera Kolita, I. L. R., 5 Cal. 184; Government of Bengal v, Gokool Chunder 
Chowdhry, 24 W. R., 41; Ramrunjan Bhondari v. Madhub Ghose, 25 W. R., 33; Ashroff Ali, 
I. L. R., 6 Cal. 283; Baldeo, I. L. R., 3 All. 822. But if the prosecution is under 8, 182 Penal 
Code, the previous sanction or complaint of the public servant concerned or of somo public servant 
to whom he is subordinate is necessary. 

It is very undesirable that, except under very peculiar gircumstances, the High Court should 
entertain an application for sanction to prosecute a witness for porjury ; such application should in 
the first instance be made to the Court before which the particular evidence was givon.—Seebpershad 
Chuckerbutty and others, 17 W. R., 46 (8. C ) 8 B. L. R., 62 App. 

Even after that Court has refused sanction, the High Court will not accord it unless it is 
clearly shown that there are strong grounds for exercising thoir discrotion—Moni Mohun Dey, 
22 W. B., 11. 

A Mamlatdar’s Court constituted by Bombay. Act III of 1876 isa Civil Court within the mean- 
ing of 8, 195 of the Code of Criminal Proccdure,—Jn re Savanta, I. L. R., 5 Bomb., 137, 

For the purposes of 8. 195, a Head Constablo of Police is subordinate to an Inspector,—Ram 
Golam Singh, 11 W. R., 22; so isa Magistrate of the first class to the District Magistrate—In the 
matter of Gur Dyal, I. L. R., 2 All. 205; Padmanabh Pai, I. L. R., 2 Bom., 384; and a Subordinate 
Judge to the District Judge—Lakhsman Sakharun, I. L. R., 2 Bomb., 481. But an officer in chargo 
of « Police station is not subordinate in this respect to a Talook Magistrate.—Velayuddan Pillai 
I. lL, B., 6 Mad, 146, 


8.197. A Patel is not a public scrvant within the terms of 8. 197.—Bhagwuan Devraj, I. L. R., 
4 Bomb., 857, 
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8.197. Ona trial for rape the prisoner cannot be convicted of adultery unless upon a com- 
plaint of that offence made as required by S.197. The more fact that the husband is a witness in 
rea case is not sufficient. A conviction so obtained was accordingly sagt aside.—Kalla, 1. L. R., 5 
All, 283. 


8. 200. A Magistrate cannot refuse to receive a complaint because it is regarding an offence 
which ordinarily should be made to a Police officer. He is bound to examine the complainant and, 
unless he thinks a Police investigation necessary, to issue process for the attendance of the acoused.— 
Ameer Mahomed, 14 W. R, 36. 


S. 208. Before dismissing a complaint under S. 203 on receipt of the report of an investigation 
ordered under S. 202, a Magistrate should give the complainant an opportunity of showing cause 
against an order of dismffsal on such a report.—Bullee Singh, 17 W. R., 2. 


8. 209. The ebject of the law in providing that an inquiry shall be held by a Magistrate before 
the accused has to yndergo a trial in the Court of Session is to prevent the commitment of cases in 
which there is no reasonable ground for conviction. This provision of the law is calculated, on the one 
hand, to save the subjects from the prolonged anxiety of undergoing trials for offences not brought 
home to them ; and, on the‘other hand, to save the time of the Court of Session from being wasted over 
cases in which the charge is obviously not supported by such evidence as would justify a conviction, 
The power so given to Magistrates extends to tho weighing of ovidence and tho expression “ sufficient 

unds’”? must be understood in a wide sense, This discretionary power should be exercised with 
due caution; thereis nothing in tho law which prohibits the discharge of the accusod, even though 
the evidence against him consists of witnesses who stato thomselvos to be eyve-witnesses but whom 
the Magistrate ontirely discredits.—Luchman Pet , I. L. R., 6 All. 161. Seo also Puram Anundo and 
others, Sept. 4 1883, in which the Calcutta High Court held that a Magistrate, invested with special 
powers under Ss. 30, 34, might find that the facts did not amount to murder and then try the case 
himself for the lesser offence of culpable homicide not amounting to murder. Tho Magistrate did not 
act without jurisdiction or contrary to law mercly because there was somo evidenco which if believed 
would substantiate the charge of murdcr, an offence beyond his jurisdiction. ‘This courso should hows 
ever be very raroly, if ever, taken by any such officer, and in adopting it he incurs a very grave 
responsibility. Having regurd to tho evidence, the High Court would not sot aside the conviction 
and sentence and direct that the case be committed as recommended by the Sessions Judge. 


§. 210. Comparo 8. 347 which enablesa Magistrate in any inquiry or trial before signing 
judgment to stop further procoedings, and, if so empowored, to commit the accused if he is of opinion 
that the case is one which ought to be tried by the Court of Session or High Court, 


8. 233. After the caso of Chand Khan, 2 Leg. Rom. 188, add Maharaj Missor and others, 
16 W. R. 47 (8. C.) 7 B. L. R. 66 App.; Anant Ram, I. L. R. 4 All. 293. 

A prisoner cannot in the same trial be tried for dishonestly recciving or retaining stolen property 
&e. under 8, 411, Penal Code, and for habitually recciving or dealing in stolen property under 
8. 418. The proper course is to try him first for the former offence and then to try him under S, 413 
putting in evidence the former convictions undor S. 411 and proving the finding of the rest of the 
stolen property in respect of which no separate charge under 8. 411 could be made by reason 
of the provisions of 8. 234.—Uttom Koondoo, Pet, I. L. Re 8 @al, 634 (S.C. 10 Cul. L. R. 466. 


8. 244. In Summons-cases it is incumbent on the accused to produco their witnesses, if they 
have any, on the day of trial; if they require process for their attendance they should apply 
beforehand for a summons so that the witnesses may be present on that day. The law leaves 
it to the discretion of the Magistrate to issue a process or not.—Chedee Koonjra, 16 W. R. 76. 


8. 247. Where an indefinite adjournment of the trial was made without notice of any parti, 
cular day fixed for its continuance and in consequence of the absence of the complainant on the day 
on which it was resumed, the accused was acquitted under S, 247, the order was set aside as 
illegal.—Mahomed Alum, 16 W. BR. 68. ‘i 


8. 250. The fact that the Magistrate has thought proper to have the complainant prosecuted 
for having intentionally given false evidence, is no bar to his directing him to give compensation 
to the accused for having made a frivolous or vexatious complaint. Even if it be proved at the 
trial for perjury that the complaint was true, it does not follow that it might not still be frivolous 
or vexatious.—Roopun Rai, 15 W. R. 9. 


8.262. See note to S, 344 regarding valid grounds for postponing or adjourning a trial. 
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8. 257. When the Magistrate has issued summons for the attendance of a witness for the 
defence, and such witness after due service does not attend, he cannot, because there has been some 
delay in the service and in making the return, refuse an application for a fresh summons, S, 257 
is inapplicable to such a case.—Ruknuddin J. L. R. 4 All. 53. 

To the last note under 8. 257, add, the accused is entitled to cite Witnesses after fresh evidence 
has been taken for the prosecution, although when put on his defence, before that evidence was 
taken, be stated that he wished to examine no witness. did. 


8.284. See Ram Dutt Chowdhry, 23 W. R., 35 (see p. 89) for certain directions regarding 
the selection of Assessors. 


S. 288, S. 288 is intended to provide for the contingoncy, that may arise, when a witness, who 
is produced before the Court of Session holds back information and evidence, and tells a different 
story to that which he gave in the preliminary inquiry bofore the Magistrate —Mulu, L L. R., 


2 All. 646. 


§. 289. It is the duty of the Court of Session to ascertain who the witnesses are whom the 
prisoner wishes to examine. Where this was not done and after the prisoner had been cone 
victed and sentenced by a Sessions Judge, sitting with Assessors, the prisoner represented that he 
had desired to call witnesses whom the Magistrate should have summoned but had omitted to 
summon, the conviction and sentence were set aside and the Sessions Judge was directed to give the 
prisoner an opportunity of calling these witnesses, who, if necessary, should be summoned. The High 
Court remarked that if the Judge had acted in accordance with law, the omission would have been 
discovered and the trial adjourned.— Mookun, 12 W. R, 22. 


S. 290. If, after evidence for the defence has beon recorded, tho Sessions Judge finds it ne 

to take evidence on any further point for the prosecution, he is bound to givo the prisoner an oppore 
tunity of making a fresh defence, and of calling fresh evidence on tho point to which the cage for the 
prosecution has been re-opened—Asanoollah, 13 W'R,15; but, if the prisoncr has had notice of 
the point on which this evidenco is taken, any such irregularity, as an omission, is immaterial, I¢ is, 
however, a grave irregularity to allow a witness to be examincd on behalf of the prosecution after the 
prisoner has madc his defence, such witness not being a witness to contradict a new case set up by the 
prisoner and, under ordinary circumstances, this would be sufficient ground for a new trial.—Sham 
Kishore Haldar, 13 W. R., 36. 


8.291. See Mookun, 12 W. R., 22 quoted in the foregoing note to 8. 289. The prisoner is 
entitled to have examined witnesses named by him to the Magistrate. If after due service of 
process on them, they do not attend, the Sessions Judge is bound to adjourn tho trial so as to obtain 
their evidence.—Rajnarain Mytee, 18 W. R., 20, 


8.803. As thero are two grades of punishments for two kinds of culpable homicide not amount- 
ing to murder, the verdict of the jury, on alae. of that offence, should find which kind of 
culpable homicide has been committed—Where this was not done, the High Court on uppeal held that 
the verdict must be taken to find that the lightest form of that offence had been committed ; 
the sentence was accordingly reduced. —Ameer Khan, 12 W. R., 35. 


8.307. The Judge may disagree with tho verdict of tho Jury, on the ground cither that the 
Jury did not follow his direction on a point of law, or that the Jury found tho fucts against what 
appeared to the Judge to be the weight of evidence.—Koorji Leith and others, 20 W. R., 1. 


8. 309, The object of summing up the evidence in a trial held with tho assistance of Assessors 
is to enable the Judge in a long or intricute case to place the evidence before them in an intelligible 
form so as to assist them in arriving at a reasonable conclusion, not to give the Judge an opportunity 
of expressing his own opinion in emphatic terms on covery single matter put in evidence. In the face 
of the very decided opinion expressed by the Judge, the Assessors cannot otherwise than be very much 
embarrassed in forming an independent opinion of their own.—Shadulla Howladar, 12 Cal. L. B., 


506, 
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8. 339. The Sessions Judge held that the approver witness had not conformed to the condi- 
tions under which pardon was tendered to him, but that he had given an utterly incredible account 
of the circumstances and had given false evidence. This opinion was expressed before any evidence 
of the witness’s veracity had been given. Proceedings were accordingw taken against him and ho 
was convicted. On his appeal the High Court found that the whole of the evidence showed that the 
crimes were committed in all probability exactly as he said they were and there was absolutely no 
evidence that his part in the crime was greater or less than he had on so many occasions stated it to 
have been : nor were there any grounds for supposing that he had concealed the name of any one con- 
cerned in it—Tho High Court consequently held that the appellant did conform with the conditions 
of his pardon and that he should not have been tried for the offence, Under the peculiar circum- 
stances of the case the High Court could not disturb the conviction and sentence, but reported the 
case to the Local Government with a recommendation that the appellant should be pardoned.—Srinop 


12 Cal. L. B., 226. . 

If it is found fo be necessary to take proceedings against ono who has not fulfilled the conditions, 
under which pardon was tendered to him, the Sessions Judge should not himself at once try that person 
but should direct the Magistrate to take proceedings for his regular commitment. The conviction 
and sentence obtained on such a trial were accordingly sect aside and the Magistrate was directed to 


hold an inquiry.—Bipro Dass, 19 W. R., 43. 


S. 344. Read S. 497 and S. 508 with S. 344. 


§. 353. Sce Bishonath Pal, 12 W. R. 3; Mohun Baufoor, 22 W. R. 88; Ali Meeah, 26 W. R. 
14, where a disregard of the principle laid down in S. 353 and the injustice consequent therefrom 
were commented on. ‘The practice of admitting as evidenco the examination-in-chief of witnesses 
recorded in tho absence of the accused was condemnod cven where, tho witnossos were produced for 


cross-examination. 


S. 361. The mere fact that the evidenco of the Court Surgeon was recorded in English and 
not interpreted to the accused does not necessa@ily invalidate a conviction especially when it appears 
from the very full cross-oxumination that that evidonco was understood by the prisoner’s Counsel and 
that all questions which were necessary were put to the Civil Surgeon.—Bhoobun Mohun Dey, 24 


W.R. 60. 


S. 363. Where the Magistrate recorded that the witnoss was unable fully to give his ovidence 
owing to his weak state health, tho Scssions Judgo was competent to mention this fact to the jury as 
probably accounting for certuin omissions in that ovidence, but leaving it to the Jury to form 
their own opinion on the muttcr.—asookoollah and others, 12 W. k., 61 (Sc) 3 B. L. R., 151 App. 


S. 367. Where after committing murder the prisoncr attempted suicide by cutting his throat, 
and consequently, if sentenco of death were carried into execution, decapitation would ensue, 
the Calcutta High Court, instead of confirming sentence of death, passed the lesser sentence of trans- 


portation for life.—Boodhoo Jolaha, 2 Cal. L. R., 215. 


8. 418. In the case of Doorga Churn Shome, 24 W. R., 30 which was wrongly tried by Jury 
in the Sessions Court, the High Court heard the appcal on the facts and acquitted the appellant. 


S. 438. <A Mayistrate cannot refer for consideration by the High Court, as a of Court Revision 
an order of an Appellate Court reducing the sentence passed, because ho considers that the original 
sentence was a proper sentence.—In the matter of Ram Lall, I. L. R., 8 Cal., 875. 


8.488, In note p. 282, line 21 after 7 Bomb., 180; add in the mattor of Din Mahomed, I, L. R., 
All., 226. 
§. 522. To the first note to 8. 522 add:—Schedule III also shows that such orders can he 
passed by any Magistrate. 


§. 523. 8S. 523 does not apply to property ahich has been the subject of a criminal trial. That 
is a matter which ehould be dealt with under 8, 617, Cal. H. Ct., Pryag wult. Pet. Sept. 7., 1883. 
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THE 


CODE OF CRIMINAL PROCEDURE, 


BEING 


. Act No. X of 1882. 


An Act to consolidate and amend the law relating to Criminal Procedure. 


Wuerezas it is expedient to consolidate and amend the law relating 


Beeachie: to Criminal Procedure; It is hereby enacted as 


follows :— 
PART I. 
PRELIMINARY. 
CHAPTER I. 

1] (8s. 1, 2,111, 529, 585,540, 541.] This Act may be called “ The Code 
Short title. of Criminal Procedure, 1882”: and shall come into 

Commencement. force on the first day of January, 1888 ; 
It extends to the whole of British India; but, in the absence of any 
ee ere specific provision to the contrary, nothing herein 


contained shall affect any special or local law now 
in force, or any special] jurisdiction or power conferred, or any special form 
of procedure prescribed, by any other law now in force, or shall apply to— 
(a) the Commissioners of Police in the towns of Calcutta, Madras and 
Bombay, or the police in the towns of Calcutta and Bombay ; 
Bee Ss. 54, 68, 84, 202 for the special provisions made by the Code herein referred to. 


(b) any officer duly authorized to try petty offences in military bézfrs 
at cantonments and stations occupied by the troops of the Presidencies of 
Fort St. George and Bombay respectively ; 

(c) heads of villages in the Presidency of Fort Saint George; or 

(d) village Police-officers in the. Presidency of Bombay : 

(ec) and nothing in sections 174, 175, and 176 shall apply to the police 
in the town of Madras. 


Bections 174, 175, 176 relate to inquests which in the Town of Madras would be regulated by 
by Act VIII (Mad.) of 1867. 
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2 [S8s. 2, 82, 86.] On and from the first day of January, 1888, the 
Bepeslof enactments.  °2actments mentioned in the first schedule shall be 
repealed to the extent specified in the third column 
thereof, but not so as ¢o restore any jurisdiction or form of procedure not 
then existing or followed, or to render unlawful the continuance of any 
confinement which is then lawful. 
All notifications published, proclamations issued, powers conferred, 
Notifications, &c,,under forms prescribed, local limits defined, sentences pass- 
repealed Acts. ed, and orders, rules and appointments made, under 
any enactment hereby repealed, or under any enactment repealed by any 
such enactment, and which are in force immediately before the first day of 
January, 1883, shall be deemed to have been respectively published, issued, 
conferred, prescribed, defined, passed and made under the corresponding 
section of this Code. ‘ 


3 [S. 2, paras. 3, 4.] In every enactment passed before this Code 
References to Code of Comes into force, in which reference is made to, or 
Criminal Procedure and to any chapter or section of, the Code of Criminal 
other repealedenactments. Procedure, Act No. XXV of 1861, or Act No. X of 
. 1872, or to any other enactment hereby repealed, such reference shall, so 
far as may be practicable, be taken to be made to this Code or to its corre- 
sponding chapter or section. 
In every enactment passed before this Code comes into force the ex- 
Wxpressions in former pressions “ Officer exercising (or ‘ having’) the powers 
Acts. (or ‘the full powers’) of a Magistrate’’, “ Subordi- 
nate Magistrate, first class’, and “ Subordinate Magistrate, second class”, 
shall respectively be deemed to mean “ Magistrate of the first class’, 
“Magistrate of the second class”, and ‘‘ Magistrate of the third class” ; 
the expression “ Magistrate of a division of a district” shall be deemed to 
mean ‘ Sub-divisional Magistrate’, the expression “ Magistrate of the 
district” shall be deemed to mean “ District Magistrate’’, and the expression 
‘‘Magistrate of Police” shall be deemed to mean “ Presidency Magistrate.” 


4 In this Code the following words and expressions have the follow- 
ing meanings, unless a different intention appears 
from the subject or context :— 

(a) “Complaint” means the allegation made orally or in writing to a 

« Qompleint”’: Magistrate, with a view to his taking action under 
this Code, that some person, Whether known or un- 
known, has committed an offence; but does not include the report of a 
Poliee-officer : 
Seo section 196 which empowers cortain Magistrate to take cognizance of offences on complaint 
or otherwise, and sections 200—204 for the procedure on roceipt of a complaint. 

(b) “Investigation” includes all the proceedings under this Code for 
the collection of evidence conducted by the police or 
by any person (other than a Magistrate or Police- 
officer) who is authorized by a Magistrate in this behalf: 

Under this definition no investigation would be held by a Magistrate. Any action taken by a 

te would be an inquiry. — m 
The concluding portion of this definition refers to a case, such as, when a M te on receipt 
of'a.complaint sees reason to distrust its trath, and, under S. 202, directs a | investigation by 
povaeh as he thinks fit to appoint for the purpose of ascertaining the truth or falsehood of the 


Interpretation clause. 


** Investigation” : 


before he issues process for the attendance of the accusod. 
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(c) “Inquiry” includes every inquiry conducted under this Code by a 
Inquiry” : Magistrate or Court: 
(ad) “ Judicial proceeding” means any proceedingin the course of which 
‘s Judicial Proceeding”: evidence is or may be legally taken: 
(e) “ Writing” and “written” include “printing”, “lithography’’, 
“Writing and writ. ‘Photograghy”, “engraving,” and every other mode 
ten” : in which words or figures can be expressed on paper 
or on any substance: 
(f) ‘Sub-division”.means a sub-division made under this Code of a 
“ Sub-division”: District : 


It also means all existing sub-divisions which are now usually put under the charge of a Magis 
trate. Section 8, epost. 


(g) ‘‘ Province” means the territories for the time being under the 
“ Province” : administration of any Local Government: 

The General Clauses’ Act, I of 1868, section 2, cl. x declares that ‘Local Government” shall 
mean the person authorized by law to administer executive Government in tho part of British India 
in which the Act containing such expression shall operate, and shall include a Chief Commissioner. 

(h) * Presidency-town” means the local limits for the time being of the 
ordinary original civil jurisdiction of the High Court 
of Judicature at Fort William, Madras or Bombay: 
(i) “High Court” means, in reference to proceedings against European 
eienmacsi: British subjects or persons jointly charged with 

Bey European British subjects the High Courts of Judi- 
eature at Fort William, Madras and Bombay, the Iligh Court of Judicature 
for the North-Western Provinces, the Chief Court of the Panjab and the 
Recorder of Rangoon: 

In other cases ‘High Court” means the highest Court of criminal 
appeal or revision for any local area ; 

or, where no such Court is established under any law for the time being in 
ce aa officer as the Governor-General in Council may appoint in this 

ehalf: 
“ Chief Justice” : (j) Chief Justice” includes also the senior Judge 
of a Chief Court: 

(k) * Advocate General” includes ue A rhe aaa Advocate, or, 

ee », where there is no Advecate General or Government 
pail ial Advocate, such officer as the Local Government may, 
from time to time, appoint in this behalf: 

(2) “Clerk of the Olean be any officer eeeer td appointed by the 

as », Chief Justice to discharge the functions given b 

EOE Stes ag Cake Ga ewnt 

(m) “ Public Prosecutor” means any person appointed under section 492, 
and includes any person acting under the directions 
of a Public Prosecutor; and any person conducting a 

rosecution on behalf of Her Majesty in any High Court in the exercise of 
its Original criminal jurisdiction : : | ; 

(n) “‘Pleader” used with reference to any proceeding in any Court, 

 Pleader” : means a pleader authorized under any law for the 
time being in force to practice in such Oourt, and 
includes (1) an advocate, a vakil and an attorney of a High Court so autho- 


** Presidency-town” ; 


** Public Prosecutor” : 
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/Yised, and (2) any mukhtér or other person appointed with the permission 
of the Court to act in such proceeding: 
The Legal Practitioners’*Act, XVIII of 1879 is the law on this subject. 


(0) “ Police-station” means any post declared, generally or specially 
8 Police-station” : by the Local Government to be a Police-station for 
the purposes of this Code, and includes any local 
area specified by the Local Government in this behalf; and “ Officer in 

“ OfMcer in charge of a Charge of a Police-station” includes, when the officer 

Police-station” : in charge of the Police-station is absent therefrom 
or unable from illness to perform his duties, the Police-offieer present at the 
Police-station who is next in rank to such officer and is above the rank of 
constable, or, when the Local Government so directs, any eother Police- 
officer so present: ° 

This definition embodies section 186 of the Code of 1872. 

Section 650 provides for the exercise by Police-officers of superior rank of the power of an 
officer in charge of a Police-station. 

(p) ‘‘ Offence” means any act or omission made punishable by any law 

“ Offence” : for the time being in force: 
(q) ‘“‘Cognizable offence” means an offence for, and “ cognizable case” 
“ Gognisable offence’: means a case in, which a Police officer, within or 
“* Cognisable case” : without the Presidency-towns, may, in accordance 
with the second schedule, or under any law for the time being in force, 
arrest without warrant: 
‘“‘ Nou-cognizable offence” means an offence for, and “ non-cognizable 
oi oncownianble: “of: case” means a case in, which a Police-officer, within 
fence” : or without the Presidency-towns, may not arrest 
“ Non-cogniszable case”: without warrant: 
(r) “ Bailable offence” means an offence shewn as bailable in the second 
‘ Bailable offence” : schedule, or which is made bailable by any other 
 Won-bailable offence”: law for the time being in force; and ‘non-bailable 
offence”? means any other offence: 

(8) ** Warrant-case” means a case relating to an offence punishable 
with death, transportation or imprisonment for a 
term exceeding six months: 
 Summons-case” : (t) “Summons-case” means a case relating to an 

offencé not so punishable : 
(u) £8. 71.] “ European British subject” means— 
(1) any subject of Her Majesty born, naturalized 
or domiciled in the United Kingdom of Great Britain 
“Muropean British sub- ond Ireland, or in any of the European, American or 


“ Warrant-oase”’ : 


etd Australian Colonies or Possessions of Her Majesty, 
or in the Colony of New Zealand, or in the Colony of the Cape of Good 
Hope or Natal ; 


_ (2) any child or grand-child of any such person by legitimate descent : 


Not only must legitimacy but nationality be proved to establish status under the second clause, 
The plea of tein a British-born subject may be admitted by the High Court, if it be satisfied, from 
the appearance a the prisoner and the circumstances brought forward, that the plea is true, but, if 
the Court is not so satisfied, the plea, if persisted in, must be substantiated by suffitient evidence. 
Thomas Nash Turnbull. 6 Mad. 7 (s. c.) Weir, 252. 

Unless a Magistrate has reason to believe that a person brought before him is not an European 
British subject the Magistrate shall ask such person whether he isa subject or not. If he does not 
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claim to be dealt with as an European British subject, he shall be held to havo relinquished his right, 
Any European subject who has been determined to be a vagrant under 8. 5 of the European Ve. 
grancy Act or who has been convicted under S. 22 or 8. 23 shall, so long as he remains in India, lose 
his privileges as a European British subject, Act IX of 1874, S. 80. ° 


“ Chapter” : (v) “Chapter” means a chapter of this Code; and 

“ Schedule” : “ Schedule” means a schedule hereto annexed : 

Place’ : (w) “ Place” includes also a house, building, tent 
and vessel. 

Wy ocde Katertinw toast: Words which refer to acts done extend also to 


illegal omissions; and 
all words and expressions used herein and defined in the Indian Penal 
sed cle te. kee: aaeis Code, and not hereinbefore defined, shall be deemed 
meaning asin Pemal Code. 0 have the meanings respectively attributed to them 
by that Code. 


5 [Ss. 6, 7, 8, 11, 63, para. 1, Hepl.j] All offences under the Indian 
Trial of offences under enal Code shall be inquired into and tried accord- 
Penal Code. ing to the provisions hereinafter contained; and all 
Trial of offences against Offences under any other law shall be inquired into 
other Laws. and tried according to the same provisions, but 
subject to any enactment for the time being in force regulating the manner 
or place of inquiring into or trying such offences. 


8. 549 enables the Govornor-Gonoeral in Council to make rules as to the cases in which persons 


subject to military law shall be tried by a Civil Court or by Court Martial, and for the course to be 
taken by a Magistrate in such cases. 


PART II. 


CONSTITUTION AND POWERS OF CRIMINAL COURTS 
AND OFFICES, 


e & 
CHAPTER II. 
Or THE ConsTITUTION oF CrIminaL Courts AND OFrices. 


A.—Classes of Criminal Courts. 


G6 [Ss.5,19.] Besides the High Courts and the Courts constituted 

Classes of Crimina) Under any law other than this Code for the time 
Courts. being in force, there shall be five classes of Criminal 
Courts in British India, namely :— 

I.—Courts of Session: ; 

II.—Courts of Presidency Magistrates : 
III.—Courts of Magistrates of the first class : 
IV.—Courts of Magistrates of the second class: 

V.—Courts of Magistrates of the third class. 


3 . 
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cae 
re B.— Territorial Divisions. 


ee  {8s. 12, 18, 14, 88.] Every Province (excluding the Presidency- 


Moasions Divisions : towns) shall be a Sessions Division, or shall consist 
| of Sessions Divisions ; 
and every Sessions Division shall, for the purposes of this Code, be a 
District or consist of Districts. 
The Local Government may alter the limits, or with the previous sanc- 
Power to alter Divisions tion of the Governor-General in Council, the number 


and Districts, of such Divisions and Districts. 

Wxisting Divisions and The Sessions Divisions and Districts existing 
Districts maintained till when this Code comes into force shall be Sessions 
altered. Divisions and Districts respectively, unless and until 
they are so altered. 
 Bresidenoy-towns to be Every Presidency-town shall, for the purposes of 
deemed Districts. this Code, be deemed to be a District. 


8 {S. 39.] The Local Government may divide any District outside 
‘Powerto divide Districts the Presidency-towns into Sub-divisions, or make 
into Sub-divisions. any portion of any such District a Sub-division, 
and may alter the limits of any Sub-division. 
All existing Sub-divisions which are now usually put under the charge 
Wxisting Sub-divisions Of a Magistrate shall be deemed to have been made 
maintained. under this Code. 
A Carionment Magistrate is under Act ITI of 1880, 8. 8 to bo deemed a Magistrate in charge of 
a division (now sub-division) of a District within the meaning and for the purposes of this Code. 
C.—Courts and Offices outside the Presidency-towns. 


Q [Ss. 15, 18.] The Local Government shall establish a Court of 
Session for every Sessions Division, and appoint a 
Judge of such Court. 

It may also appoint Additional Sessions Judges, Joint Sessions Judges, 
rs Assistant Sessions Judges to exercise jurisdiction in one or more such 

urts. 

All Courts of Session existing when this Code comes into force, shall be 

deemed to have been established under this Act. 


The officers mentioned in para 2 are conscquently Courts of Session to the extent of their 
respective powers, and are included within that term when used in this Code. 


10 [S8. 35.] In every District outside the Presidency-towns, the 
Local Government shall appoint a Magistrate of 
District Magistrate, the first class, who shall be called the District 
Magistrate. 
It has been held that the term ‘ Zilla Magistrate’ used in the Bombay Regulations signifies only 
ba rie ame of the District.—Prabhakar N. Soman, 3 Bomb. 11. Crown cases: Hira Jiva, 
1] [£S. 55.] Whenever, in consequence of the office of District Magis- 
Officers temporarily auc. ‘rate becoming vacant, any officer succeeds tem- 
oeeding to vacancies in porarily to the chief executive administration of the 
office of District Magis- District, such officer shall, pending the orders of the 
trate. Local Government, exercise all the powers and per- 
form all the duties respectively conferred and imposed by this Code on the 


District Magistrate. 


Court of Session. 
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12 (Ss. 73, 49.] The Local Government may appoint as many 
Bubordinate Magis- persons as it thinks fit, besides the District Magis- 
trates. trate, to be Magistrates of the first, second or third 
elass in any District outside the Presidency-towns ; and the Local Govern- 
Local limits of their ment, or the District Magistrate subject to the 
Jurisdiction. control of the Local Government, may from time to 
time, define local areas within which such persons may exercise all or any of 
the powers with which they may respectively be invested under this Code. 
Except as otherwise provided by such definition, the jurisdiction and 
powers of such persons shall extend throughout such District. 


This section which takes the place of 8. 49 of the Code of 1872 extends the powers of a District 
Magistrate. Under 8. 49 a District Magistrate could authorise any Magistrate subordinate to him 
to entertain complaints arising within certain local limits only ‘‘ under general or special orders of 
the Local Governmtnt.” <A District Magistrate is now compotent to exercise this power “ snbject to 
the control of the Local Government” and unless restricted by express orders would be able to act 
in this respect. 

All Magistrates of Districts have heen empowerod to act under 8. 12 in the following Provinces : 
BanGau (Gaz. 1873, p. 67): Mapnas (Gaz. 1873, p. 717): Bomnay (Gas. p. 567): Nonra-Western 
Provinces (Gaz. 1873, p. 3): Oung (Gaz. 1873, p. 2): Punsan (Gaz. 1873, p. 75): Britise BuRMAR 
(Gaz. 1878, p 6): Cextrat Provinces (Gaz. 1873, Part A. p. 18). 

The following Circular (No. 23, dated 23rd May 1871) issued by the Government of Bengal 
under 8. 49 of the Code of 1872 is important in connection with §. 12 of this Code. 

The Lieutenant-Governor, considering that it is desirable that the Mavistrates of Districts should 
have the fullest possible authority and responsibility in regard to the administration of the whole of 
the districts, is of opinion that the authority of Government to invest particular officers with general 
powers should not ordinarily be exercised, and should be confined to special cases and special circume 
stances. Ordinarily he would leave the delegation to any Magistrates subordinato to the Magistrates 
of the District (whether they are in charge of Subdivisions or not) of the power to entertain 
cases to the Magistrate of the District himself, who will act under the authority conferred on him 
by 8. 12 of the present Code. 

It is to be understood that the former orders authorizing Magistrates of Districts to delegate 
the power of hearing complaints in certain circumstances are not by implication to limit that power 
to those circumstances; the fullest authority is now given to Magistrates of Districts to exercise 
their discretion in empowering any Magistrate or Subordinate Magistrate to hear all cases or any 
classes of cases or any particular case, according to his jurisdiction and fitness. 

At the same timo it must be particularly understood that these orders are not intended to 
encourage Mugistrates of Districts to divest themselves of criminal functions; on the contrary, it is 
expected that they will exercise the utmost discretion in regard to the power entrusted to the Magis- 
trates subordinate to them, whether at head- quarters or in Subdivisions ; and since they have been so 
much relieved by the transfer of rent suits, the Licutcenant-Governor considers that they should them- 
selves take a large share of the criminal business With this lntter view the Lieutenant-Governor is 
pleased to cancel the orders under which Juint Magistrates are usually placed in charge of a head- 
quarter's subdivision, Ie thinks that the Magistrate of tho District should ordinarily himself under- 
take this charge when he is at or near head-quarters, and that it should only be delegated to a 
subordinate when he is absent in other parts of the district. Yxceptions may male be made in the 
caso of the 24-Pergunnahs and any other district in which the general duties of the Magistrate and 
Collector are of a very peculiar character. 

The instructions contained in the last paragraph will, however, not prevent the Magistrate from 
empowering any of his subordinates in the head-quurter portion of the district to hear petitions in 
any cases, or classes of cases, or coming from any locality. This distribution of the work will 
require great judgment and discrimination. ‘Things should be so arranged that neither on the one 
hand should the Magistrate loso sight of cases which he ought to see or regulate, nor on the other 
should parties be unnecessarily driven about from one Magistrate to another before being heard, 
The great thing is, that the people should not be harassed more than can in any way be avoided. 
The Lieutenant-Governor fears, from what he has heard, that at present they are at some places far 
too much handed about from one Court to anothor, and he trusts that this will not be the case in 
future. It must be remembered that only one officer ut one place can have the power to make over a 
petition to any other Magistrato, viz. the Magistrate uf the District at head-quarters, and the Sub- 
divisional Magistrate in his Subdivision, so that it cannot legally be that the Magistrate should hand 
over to the Joint Magistrate and the Joint Magistrate tothe Deputy. It will general be better 
that Magistrates whom it is desired to employ in that capacity, and whose discretion oan be trusted, 
should be empowered to hear cortain classes of cases arising within certain local limits, the Magis- 
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trate of the District always keeping a watch over their proceedings besides retaining certain criminal 
A ys keeping a ¥ proceeding g 


. Ordinarily it will of course be desirable that Magistrates in charge of Subdivisions should have 
@ general seareeny d to hear complaints and receive cases in their Subdivision. The Magistrate of 
the District should exercise his own discretion in empowering any other Magistrate in a Subdivision 
to hear any cases or classes of cases, subject to the power of withdrawing any case which is possessed 
the Magistrate of the Subdivision. 

It should be understood, however, that even in the case of Subdivisional Magistrates, it is not to 
be taken as a matter of course that they are to be empowered to hear all cases without reserve, 
Much must dopend on the character of the Magistrate and of the locality, and the Magistrite of the 
District should limit the power to hear any classes of cases which he does not think it desirable 
wholly to entrust to the Subdivisional Magistrate. He must always remember that his own respon- 
wae as complete in the Subdivisions as in any other portion of the district. 

e Lieutenant-Governor specially desires Subdivisional Officers to kaep the Magistrate of the 
District promptly informed of any emergent case which they may have taken up under S. 68 (8, 191 
of the present Code) or of any peculiar difficult or important case which may come before them in 
the exercise of the powers entrusted to them, so that the Magistrate of the Déstrict may have an 
early opportunity of advising them and of withdrawing the case if necessary., They should keep 
him well informed of any action they may take regarding the removal of nuisances and such like 
matters. 

It must be very fully understood that Subdivisional Magistrates are most cntirely under the 
control of the Magistrate of tho District, and no attempt to escape entire and honest subordination 
will be tolerated. The Lieutenant-Governor hopes that he will have no occasion to interfere for the 
thorough and complete maintenance of this principle. 

Magistrates of District, should lose no time in supplying by their own order, under 8. 66B 
(8. 12 of the kok Code), the want of jurisdiction to hear cases which may be occasioned by the 
withdrawal of powers heretofore conferred by Government, and they are directed to submit to the 
Commissioners of Divisions a report showing what arrangements they have made for the distribution 
of the criminal work of the whole district. Thoy are competent to alter this distribution from time 
to time, and to withdraw any of tho powers which they have givon to any Magistrate, but should 
keep the Oommissioner generally informed of the nature of the arrangements which they make. 
And Commissioners will be so good as to submit to Government a report showing the arrangements 
made in the several districts of their Divisions. They should give Magistrates the benefit of their 
advice with reference both to their own experience and to what they may see of the working of 
different practices in the various districts, and they should inform Government of their opinion of 
the arrangements mado, and bring to notice anything that seems to them faulty or objectionable, and 
anything that seems specially worthy of imitation in other districts. 


138 {[8.40.] The Local Government may place any Magistrate of 
Power to put Magistrate the first or second class in charge of a Subdivision, 
in charge of Subdivision. and relieve him of the charge as occasion requires, 

Such Magistrates shall be called Subdivisional Magistrates. 

Delegation of powers to The Local Government may delegate its powers 
District Magistrate. under this section to the District Magistrate. 


The ordinary powers of a Subdivisional Magistrate are set forth in Sch. III No.4. It would 
soem that under the terms of section 12 tho jurisdiction and powers of such officérs, as Magistrates, 
would extend throughout the District, though in the exercise of any special powers as Subdivisional 
Magistrates they might bo restricted to the limits of the particular Subdivisiozt. 

A Oantonment Magistrate is undor Act III of 1880 section 3 to be deemed a Magistrate in 
ae a Division (now a Subdivision) of a District within the meaning and for the purposes of 

ode, 


14 [S. 42.] The Local Pa etansan may Rane upon any a all 

or any of the powers conferred or conferrible by or 

lila Racaamaial ander tis (ode on a Magistrate of the first, second 

or third class, in respect to particular cases or to a particular class or parti- 

cular classes of cases, or in regard to cases generally, in any local area out- 

aide the Presidency-towns. 

Such Magistrates shall be called Special Magistrates. 

_ With the previous sanction of the Governor-General in Council, the 

Local Government may delegate, with such limitations as it thinks fit, to 
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any officer under its control the power conferred by the first paragraph of 
this section. 


No powers shall be conferred under this section on any Police-officer 
below the grade of Assistant District Superintendent, ‘and no powers shall 
be so conferred except so far as may be necessary for preserving the peace, 
preventing crime and detecting, apprehending and detaining offenders in 
order to their being brought before a Magistrate, and for the performance 


by the officer of any other duties imposed upon him by any law for the time 
being in force. 


In the Presidency of Madras all subordinate Judges and District Moonsiffs have been invested 
with powers of a Magistrate of the first class, and all subordinate Judges also with power to hold 
summary trial, under 8S. 260. Mad, Gaz. 1877, p. 287. 


15 [Ss.50, 51, 224.] The Local A Gatrenelo ery ee any two or 
more Magistrates in any place outside the Presi- 
scare rae dency towae to sit iopether 48 a Bench, and may by 
order invest such Bench with any of the powers conferred or conferrible by 
or under this Code on a Magistrate of the first, second or third class, and 
direct it to exercise such powers in such cases, or such classes of cases only, 
and within such local limits, as the Local Government thinks fit. 
Except as otherwise provided by any order under this section, every 
Powers exercisable by such Bench shall have the powers conferred by this 
Bench in absence of spe- Code on a Magistrate of the highest class to which 
cial direction. any one of its members who is present taking part 
in the proceedings as a member of the Bench belongs, and as far as practi- 
cable shall, for the purposes of this Code, be deemed to be a Magistrate of 
such class. 


Two or more Spocial Magistrates of the town of Bonarcs may sit togothor as a Bench for the 
trial of cases within the municipal limits of that Town.—J, W. 2. Gaz., 1874, p, 1175 

Tho following orders have been issued by tho Government of Bengal with regard to Benches of 
Magistrates in the following Districts,—Diuagepore, Malda, Rungpore, Chittagong, ‘Tipperah, Dacca, 
Backergunj, Mymensingh, Shahabad, Sarun, Tirhoot, Kamroop: 

1. Under the direction of the Magistrate of the District, any two or more of tho Honorary 
Magistrates in any District may, in that District, sit as a Bench in company with the Magistrate of 
the District, or the Subdivisional Magistrate, or any salaried Magistrate subordinate to tho Magis- 
trate of the District exercising not less than socond class powers, whom the Magistrate of the District 
may depute for that purpose; and any Bench so constituted is vested with first class powers in 
respect of offences cognizable by Magistrates of the first class, and with powers of summary trial 
under 8. 260 of the Criminal Procedure Codo. 

2. Under the special order of the Magistrate of the District, any two Magistrates, honorary or 
salaried, of whom one is vested with not less than second class powers, may form a Bench with first 
class powers, for the trial of any particular case or class of cases, specially referred to them by the 
Magistrate of the District. Such Bench may also exercise summary powers under S. 260 unless the 
order of reference is for trial in regular form. 

8. Under the direction of the Magistrate of the District, any one of the Honorary Magistrates 
of a District may sit with any salaried Subordinate Magistrate to form a Bench, and the Bench shall, 
when &0 constituted, exercise second class powers in respoct of offences cognizable by Magistrates of 
that class and powers of summary trial under S. 261 of the Criminal Procedure Code, unless any 
Member of the Bench have first class powers, in which case the Bench may also exercise those 
powers. Ifthe Magistrate of the first class has summary powers under 8. 260, the Bench may 
exercise those powers. 

4. Subject to the gencral orders of the Magistrate of the District, any two or more Honorary 

istrates may, in their respective towns or municipalities, sit together as a Bench for the disposal 
of offences under Municipal or Towns Acts, and the conservancy clauses of any Police Act, without 
the assistance of any salaried Magistrate: and such Bench shall exercise third class powers, and 
powers of summary trial under 8. 261 in respect of all such cases.—Cal. Gaz. 1878, pp. 17, 662. 

The terms of section 15 enable the Local Government to empower Benches of strates to deal 
with Miscellaneous cases not being triala which they could not do under section 60 of the Code 
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of 1878, See In the matter of Suffuroodden, 2 Oal. L. R., 268; (8. 0.) I. L. BR. 8 Cal, 754. It is 
i t that the constitution of the Court should not be changed in the course of atrial. Thus 
- when a Bench of Magistrates invested with Ist class powers commenced the trial of an offence 
ble only by a Magistrate of the lst class, and at the adjourned trial only one of the Magis- 
: was present and he peysonally was invested only with inferior powers, it was held that he could 
not aeoneed with the trial. —Baroda Prosunno Chuckerbutty, 2 Cal. L. R., 348, : 


16 [Ss. 52, 538.] The Local Government may, or, subject to the 
Power to frame rules control of the Local Government, the District Magis- 
for guidance of Benches. trate may, from time to time, make rules consistent 
with this Code for the guidance of Magistrates’ Benches in any District 
respecting the following subjects :— 


(a) the classes of cases to be tried ; . 

(6) the times and places of sitting ; 

(c) the constitution of the Bench for conducting trials » 

(dq) the mode of settling differences of opinion whjch may arise 
between the Magistrates in session. 


The following draft rules and instructions for the guidance of Benches of Magistrates, to be 
ostablished after issue of the Circular, have been issued by the Government of Bengal, Cir. 16 
March 26, 1880, power boing given to the District Magistrate to make additional rules if approved 
by the Commissioner. 

1. The Bench shall try such cases as its powers enable it to try, and itis authorized to try, 
arising within the local limits following, or such particular cases as are made over to it by the 
Magistrate of the district or any Magistrate empowered to make over cases. It can only entertain 
of its own motion such complaints as the Magistrate of the district may authorize it to entertain 
both in respect of local limit and classes of cases. 


[Here enter Local Limits.] 


The Magistrate of the district may nominate any singlc member or members of a Benoh, or any 
salaried Magistrate, to receive complaints of causes triable by the Bench, and which the Magistrates 
nominated are themselves empowered to try or commit for trial. In the event of the complaint not 
being received by the Bench itself, the District or Subdivisional Magistrate may transfer the case to 
the Bench, and issue the necessary processes for bringing the accused and the witncsses before the 
Bench at its regular sittings. 

2. The Bench shall sit at the place and on the dates mentioned below. The Honorary Magis. 
trates will sit in the rotation arranged by the Magistrate of the district or division, but any Magistrate 
not named may sit, provided he is not personally interested in the case before the Bench. 


[Here enter place and ordinary dates of sitting.) 


8, The Bench may hold one or more adjourned sittings if this be found necessary for the 
dis of business or of part-heard cases ; but it shall be open to the Bench at the close of its regular 
sitting either to apply to the District or Sub-divisional Magistrate to transfer from their file any 
unheard cases, or to postpone them to next Bench day, as may seem most convenient. 

4. The Chairman of the Bench for the time being shall be the Magistrate of highest powers 

tata sitting. Where two or mere are of equal poweys, the Bench may elect its own Chair- 
man, provided always that it shall be in the discretion of the Magistrate of the District to appoint 
‘the Chairman for cach time of sitting, or generally. 

§. The Chairman shall maintain order, conduct the proceedings of the Court, and exercise all 
the functions in that behalf usually oxercised by a Magistrate when sitting alone. It shall be open 
to any member of the Bench to put any question to the witnesses, either direct or through the 
Chairman aa the latter may deem advisable, and to suggest any matter for the Chairman’s con- 
sideration. 

6. Each member of the Bench shall have a voice in deciding as to the admissibility of evidenco 
and in the finding and sentence. Ina Bench of three or other uneven number of members the 
opinion of the majority shall prevail, When the numbers are even, the Chairman shall have a 
oasting vote. 

“— In the trial of ordinary cases the Chairman shall generally record the evidence and judg- 
ment, but such duty may, with his consent, be performod by any one of his colleagues. 

In the trial of summary cases, where the Bench has been invested with summary powers, the 
necessary record shall be prepared by the Chairman or one of his colleagues, or by, means of the 
Clerk of the Court, but in every case the record must be signed by each member of the Bench who 


is present. 
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8. Any part-heard case postponed to a further sitting ofthe Bench may be prooceded with if 
any member of the Bench has been present at the previous hearing in the case, but subject to the 
provisions of section 350 of the Code. _ es 

9. The Bench may refer any point of law for the opinion of the Magistrate of the district or 
division, or of any first-class Magistrate appointed by the Magistrate of the district for that purpose, 
and the Magistrate may certify his opinion thereon. 

10. When any person is convicted in an appealable case by the casting vote of the Chairman, 
the Chairman shall then and there ask him if he wishes to appeal, and if he desires to do so, shall 
forthwith record his appeal in brief, and forward the case to the Magistrate, intimating to the person 
convicted that he may file any grounds of appeal he pleases, 

A complicated and somewhat difficult case should not be referred by the District Magistrate to a 
Bench. Bholanath Sen, I, L. B., 2 Cal., 23 ; (S. C) 25 W. R. 57. 

17 (Ss. 87° 41.] All Magistrates appointed under sections 12, 18 

Subordination of Magis- 2nd 14, and all Benches constituted under section 
trates and Benches to Dis. 15, shall be subordinate to the District Magistrate, 
trict Magistrate ; . and he may, from time to time, make’rules consistent 
with this Code as to the distribution of business among such Magistrates 
and Benches; and se 

every Magistrate (other than a Sub-divisional Magistrate) and every 

to Sub-divisional Magis. Bench exercising powers in a Subdivision shall be 
trate. subordinate to the Subdivisional Magistrate, subject, 
however, to the general control of the District Magistrate. 

All Assistant Sessions Judges shall be subordinate to the Sessions 

Subordination of Assis. Judge in whose Court they exercise jurisdiction, and 
tant Sessions Judges to he may, from time to time, make rules consistent 
Bessions Judge. with this Code as to the distribution of business 
among such Assistant Sessions Judges. 

Neither the District Magistrate nor the Magistrates or Benches appoin- 
ted or constituted under sections 12, 18, 14 and 15 shall be subordinate to 
the Sessions Judge, except to the extent and in the manner hereinafter 
expressly provided. 

The subordination of Magistrates to the Sessions Judge would thus be restricted to cases regu- 
larly coming before him on appeal (section 408) or committed for trial in his Court (section 198) ; 
to matters taken up by him under section 435 in ordor to satisfy himself us to the correctness, legality 
or propricty of any finding, sentence or order, or the regularity of any )roceedings; and to cases in 
which a person ordered by a Magistrate to givo security for more than one year does not give it. 
(section 123.) 

District Muagistrates should comply with all requisitions for records, returns and informa- 
tion made by Sessions Judges with regard to any case appealable to them or referable by them to the 
High Court whether decided by the District Magistrate or by other Magisterial officers of the 
District or madc by Sessions Judges undér orders of the High®Court in the exercise of their duty and 
superintendence over the Subordinate Courts. They should also render any explanation which 
Sessions Judges may require from them and obtain and submit any explanation which Sessions 
Judges may require from Subordinate Magistrates in order to assist the appellate Courts in respect 
of these classes of cases above referred to. Government of India, No. 1758. Nov. 3rd, 1876, Qir- 
culated by Calcutta High Court, No. 4. Dec. 16th, 1876. 


D.~—Courts of Presidency Magistrates. 


18 [Act IV, 1877, Ss. 8,9.] The Local Government shall, from time 
Appointment of Presi- to time, appoint a sufficient number of persons (here- 
dency Magistrates. inafter called Presidency Magistrates) to be Magis- 
trates for each of the Presidency-towns, and shall appoint ome of such 
persons to be Chief Magistrate for each such town. 
Any two or more of such persons may (subject to the rules made by the 
aa Magistrate under the power hereinafter conferred) sit together as a 
Bench, 
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YO [Act IV, 1877, 8. 8, para. 5.] Every Presidency Magistrate shall 
'' Qooal limits of their exercise jurisdiction in all places within the Presi- 
Jurisdiction. dency-town for which he is appointed and within the 
limits of the port of such town and of any navigable river or channel 
ng thereto, as such limits are defined under the law for the time being 

in force for the regulation of ports and portdues. 


20 [Act IV, 1877, S. 8, last para. 8. 9, last para.] Every Presidency 
- Bombay Court of Petty Magistrate in the town of Bombay shall exercise all 
Sessions. jurisdiction which, under any law in force imme- 
diately before the first day of April 1877, was exercised in that town by the 
Court of Petty Sessions: 

Provided that appeals under the law for the time being ,regulating the 
municipality of Bombay shall lie to the Chief Magistrate only. 


Q1 [Act [V, 1877, 8. 9.] oe Chief peda shall ae 

) within the local limits of his jurisdiction all the 

er ewvemon te powers conferred on him by this Code or which by 

any law or rule in force immediately before this Code comes into force are 

required to be exercised by any Senior or Chief Magistrate, and may, from 

time to time, with the previous sanction of the Local Government, make 
rules consistent with this Code to regulate— 


(a) the conduct and distribution of business and the practice in the 
Courts of the Magistrates of the town ; 

(b) the times and places at which Benches of Magistrates shall sit ; 

(c) the constitution of such Benches ; and 

(d) the mode of settling differences of opinion which may arise between 
Magistrates in session. 


E.—Justices of the Peace. 


99, [Act II, 1869, S.38.] The Governor-General in Council, so far as 
Justices of the Peace regards the whole or any part of British India out- 
for the Mofussil. side the Presidency-towns, 
and every Local Government, so far as regards the territories subject 
to its administration (other than the towns aforesaid), 
may, by notification in the official Gazette, appoint such European 
British subjects as he or it thinks fit to be Justices of the Peace within and 
for the territories mentioned in such notification. 

; The jurisdiction of such Justices of the Peaco would be confined to cases against European 
British subjects, but it should be observed, first, that only European British subjects can be so 
appointed Justices of the Peace, and, next, that unless the officer so appointed is also a Magistrate of 
the first class, a Sessions Judge, or an Assistant Sessions Judge specially empowered by the Local 
Government and of at least three years’ service in that office, he is not competent to inquire into or 
try any charge against such person. (Sections 443, 444.) Any Magistrate can, however, take cogni- 
zance of an offence committed by an European British as to the same extent as if it had been 
committed by another person and issue process to compel his appearance before a duly qualified 


Magistrate (S. 445). 
93 [Act II 1869,S.4.] The Governor General in Council or the 
Justices of the Peace for Local Government, so far as regards the town of 
the Presidency-towns. Calcutta, m 
_ and the Local Government, so far as regards the towns of Madras and 
Bombay, 
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may, by notification in the official Gazette, appoint to be Justices of the 
Peace within the limits of the town mentioned in such notification any 
persons resident within British India and not being the subjects of any 
foreign State whom such Governor General in Council or Local Government 
(as the case may be) thinks fit. ; 


The jurisdiction of a Justice of the Peace so appointed would be of a different nature from that 
of one appointed under section 22. His jurisdiction would be limited to a Presidency Town; his 
duties and powers are prescribed by various local Acts. 


94 [Act II 1869, S.10.] Every person now acting as a Justica of 
Present Justices of the the Peace within and for any part of British India 
Peace. * other than the said towns, under any commission 
issued by a High Court, shall be deemed to have been appointed under 
section 22 by the Governor General in Council to act as a Justice of the 
Peace for the whole of British India other than the said towns. 

Every person now acting asa Justice of the Peace within the limits of 
any of the said towns under any such commission shall be deemed to have 
been appointed under section 23 by the Local Government. 

25 [18 Geo. III, C. 63,8. 88; Act X, 1875, S. 152; Act IV, 1877, 

Bx officio Justicesofthe S. 8.] In virtue of their respective offices, the 
Peace. Governor General, the Ordinary Members of the 
Council of the Governor General, the Judges of the High Courts and the 
Recorder of Rangoon are Justices of the Peace within and for the whole of 
British India, and the Presidency Magistrates are Justices of the Peace 
within and for the towns of which they are respectively Magistrates. 


F'.—Suspension and Removal. 


26 [8.9.] All Judges of Criminal Courts other than the High Courts 
Suspension andremoval established by Royal Charter, and all Magistrates, 
of Judges and Magis. may be suspended or removed from office by the 
trates. Local Government : 
Provided that such Judges and Magistrates as now are liable to be 
suspended or removed from office by the Governor General in Council only, 
shail not be suspended or removed from office by any other authority. 


27 [Act II, 1869, S.9.] The Governor General in Council may sus- 

Suspension and removal pend or zemove from offece any Justice of the Peace 

of Justices of the Peace appointed by him, and the Local Government may 
suspend or remove from office any Justice of the Peace appointed by it. 


CHAPTER LIT. 


Powers or Courts. 
A.—Description of offences cognizable by each Court. 


28 [S8.8; Act IV, 1877, 8.4] Subject to the other provisions of 
Offences under Penal this Code, any offence under the Indian Penal Code 
Code. may be tried by the High Court or Court of Session 
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“er'by any other Court by which such offence is shown in the eighth col 
‘of the second schedule to be triable. : _ 


‘‘ Bubject to the other provisions of the Code,”’—Thus, for instance, except in certain cases of 
‘gontempt of Court committed in its view or presence (section 480) or of certain offences such as per- 
jury, forgery or offences against public justice of various kinds committed in or in relation to any 
procceding in such Court (section 477), no Court of Session can take cognizance of any offence as 8 
‘Court of original jurisdiction unless upon commitment by a competent Court or Magistrate (section 
194), or on a reference made by a District Magistrate in exercise of special powers under sections 30, 
$4, or by an Assistant Sessions Judge. (Section 380.) 
_ Bo also no Court can take cognizance of certain offences committed in contempt of the authority 
of a public servant or committed in or in relation to any proceeding in any Court or committed by a 
to a proceeding inany Court with respect toa document given in evidence therein without 
special sanction or complaint of that or a superior Court (section 195) ; or of any offence against the 
State without the authority or on complaint of Government (section 196) ; or of an offence committed 
by a Judge or public servant not removeable trom office without sanction ofeGovernment unless 
special sanction had been previously accorded (section 197) : or of an offence under Chapter XIX 
Breach of Contract) or Chapter XXI (Defamation) or sections 493—496 (relatifig to marriage) of the 
enal Code except on complaint of an aggricved person (section 198): or of an offence under section 
497 (adultery) or section 498 (enticing away of a married woman) of the Penal Code without complaint 
of the husband of the woman or her temporary guardian. The jurisdiction of a Magistrate would 
further depend upon the due observance of the conditions requisite for initiation of the proceedings 
{sections 191, 192). 

A High Court may take coynizance of any offence upon a commitment made to it. Such com- 
mitment in a Presidency Town may be made by any Presidency Magistrate, in which case the 
accused may bea European British subject, a native of British India or of any other country, and 
the offence may be one triable exclusively by a High Court, or one which in tho opinion of the 
Magistrate ought to be tricd by such Court. But as regard cases arising in British India outside a 
Presidency town the committing Magistrate must himself be a European British subject, a Justice of 
the Peace and a Magistrate of the first class. (section 443), the offence charged must be one punish- 
able witi. death or with transportation for life (section 467), and the accused must be either a 
European British subject or one charged jointly with a European British subject who has been so 
committed for trial. (Section 452.) Similar cases but for less heinous offences should be committed 
by such Magistrates to a Sessions Judge who must also bo au European British subject (section 444), 
If the Sessions Judge considers that the maximum sentence which he can pass, vtz., imprisonment 
for one year or fine or both, is not adcquate for the offence committed he is required to record his 
opinion to that effect, stay the trial, and transfer tho case to the High Court. (Section 449.) 


99 =([S. 8, para. 1.] Any offence under any other law shall, when any 
Offences under other Court is mentioned in this behalf in such law, be 
laws. tried by such Court. 
When no Court is so mentioned, it may be tried by the High Court or 
by any Court constituted under this Code: Provided that— 


(a) no Magistrate of the first class shall try any such offence which is 
punishable with imprisonment for a term which may exceed seven years ; 
(6) no Magistrate of the second class shall try any such offence which 
is punishable with imprisonment for a term which may extend to three 
ears; and 
: (c) no Magistrate of the third class shall try any such offence which is 
punishable with imprisonment for a term which may extend to one year. 


An offence under a local or special law punishable with fine only would be triable by the High 
Court or any Court constituted under this Code. 
- An offence under the Indian Railway Act (IV of 1879) or the Indian Registration Act (III of 
1877) can be tried only by a Presidency Magistrate or a Magistrate whose powers are not less than 
those of the second class.—Act IV of 1879, S. 60 ; Act IIT of 1877, 8. 83. 


30 [S. 86.] In the territories respectively administered by the 
Offences not punishable Lieutenant-Governor of the Panjab and the Chief 
with death. Commissioners of Oudh, the Central Provinces, 
British Burma, Coorg, and Assam, and in those parts of the other Provinces 
dn which there are Deputy Commissioners or Assistant Commissioners, the 
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Loeal Government may, notwithstanding anything contained in section 29 
invest the District Magistrate with power to try as a Magistrate all offences 
not punishable with death. 


Any District Magistrate so empowered can pass sentence of imprisonment not exceeding seven 
years including such solitary confinement as is authorized by law, or of fine, or of whipping, or of 
any combination of these punishments authorized by law, provided that every sentence of imprisons 
ment exceeding three years shall be subject to the confirmation ofthe Sessions Court. Section 84. 
Section 380 provides for the confirmation of such orders, and section 408 for appeals, 

In Bengal, Deputy Commissionors of all Districts in the Divisions of Chota Nagpore, and Assam, 
as well as of Julpigoree, the Sonthal Pergunahs and Cachar have been invested with powers under 
8S. 30,—Cal. Gaz., 1873, p. 67: In the N. W. Pxovinces, all Deputy Commissioners in the Jhansi 
Division—N. #7. Gaz., 1878, p. 3; and in the Province of Oude, all Deputy Commissioners have 
received these powers.—Cude Gaz. 1873, Part I, p. 1. 


B.—Sendences which may be passed by Courts of various Classes. 


Sentences which High 3] [Ss. 15, 17, 18.] A High Court may pass 
Courts and Sessions any sentence authorized by law. | 
Judges may pass. 


A Sessions Judge, Additional Sessions Judge or Joint Sessions Judge 
may pass any sentence authorized by law; but any sentence of death passed 
by any such Judge shall be subject to confirmation by the High Court. 

An Assistant Sessions Judge may pass any sentence authorized by law, 
except a sentence of death or of transportation for a term exceeding seven 
years or of imprisonment for a term. exceeding seven years; but any 
sentence of imprisonment for a term exceeding three years passed by an 
Assistant Sessions Judge shall be subject to confirmation by the Sessions 
Judge. 


The powers exercised by an Assistant Scasions Judgo are, generally, the same as those which 
may be conferred under section 30 on District Magistrates in certain specified parts of British India, 
except in the trial of European British subjects which a specially empowercd District Magistrate 
can hold only as a Magistrato and Justice of the Peace if he is himself a Iuropean British subject: 
the sentence of imprisonment which the latter officer can pass in such a case cannot exceed three 
months or fine of one thousand Rupecs or both (section 446); on the other hand, if the Assistant 
Bessions Judge is qualified by threo years’ service in that office and by being himself a Huropean 
British subject and is further specially empowered by Government, (section 444), he can exercise the 
full powers of a Court of Session and pass sentence of imprisonment not exceeding one year or fine 
(without limit) or both (section 449). There arc the same rules for confirmation of sentence (section 
380), and for appeals (section 408). The form of trial would by different. Cases tried by a specially 
empowered District Magistrate would be tricd under Chapter XXI as trials by Magistrates in ware 
rant cases, whereas, trials held by a Assistant Scasions Judge who is a Court of Session, would be 
either by Jury or with the assistance of Assessors according to the practice in force, 


Sentences which Magis- 32 [S. 20; Act IV, 1877, 5. 11.) The Courts 


‘eaten ay pass. of Magistrates may pass the following sentences, 
namely :— 

(a) Courts of Presidency Magis- Imprisonment for a term not 
trates and of Magistrates of the first exceeding two years, including such 
class. solitary confinement as is authorized 

by law ; 
Fine not exceeding one thousand 
rupees ; 


Whipping. 
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() Courts of Magistrates of the Imprisonment for a term not 
second class : exceeding six months, including such 
| solitary confinement as is authorized 

by law; 
Fine not exceeding two hundred 

rupees ; 

| Whipping. 
(c) Courts of Magistrates of the Imprisonment for a term not 
ird class. exceeding one month ; 

Fine not exceeding fifty rupees. 


The Court of any Magistrate may pass any lawful sentence, combining 
any of the sentences which it is authorized by law to pass. . 
No Court of any Magistrate of the second class shall pass a sentence 


of whipping unless he is specially empowered in this behalf by the Local 
Government. 


The last para. of this section is important as it contains an amendment of S, 20, the correspond- 
ing section, of the Code of 1872. 


“ Imprisonment” means imprisonment of either description (¢. ¢., rigorous or simple) as defined 
in the Indian Penal Code (S. 63.)—Act I, 1868 8. 2, cl. xviii. 

The nature and limit of sentonce is generally prescribed by the law defining the offence, and 
it is within such limits that the powers of individual Magistrates should be exercised subject to 
jurisdiction to try the particular offence which is set forth in Sch. I, col. 8 of this Code, and to 
special local jurisdiction (sce Chapter XV). But a special law (Act VI, 1864) declares what 
offences are alone punishable with whipping as the sole or additional punishment. 


8s. 7, 74, Penal Code, thus provide for sentences of solitary confinement :— 


Whenever any person is convicted of an offence for which, under this Code, the Court bas power 
to sentence him to rigorous imprisonment, the Court may, by its sentence, order that the offender 
shall be kept in solitary confinement for any portion or portions of the imprisonment to which he is 
sentenced, not exceeding three months in the whole, according to the following scale, that is to say— 

A time not oxceeding one month if the term of imprisonment shall not excoed six months. 

A time not exceeding two months if the term of imprisonmont shall exceed six months and be 
less than a year. 

A time not exceeding three months if the term of imprisonment shall exceed one year.—S. 73. 

In executing a sentunce of solitary confinoment, such confinement shall in no case exceed four- 
teen days at a time, with intervals betwoen the periods of solitary confinement of not less duration 
than such periods; and when the imprisonment awarded shall exceed three months, the solitary 
confinement shall not cxceed seven days in any one month of the whole imprisonment awarded, with 
intervals between the periods of solitary confinement of not less duration than such periods.—S. 74. 

S. 38 post, provides for the award of imprisonment in default of payment of fine. 


ae Under certain circumstances the powers of Magistrates in passing sentence are enhanced. See 
. 35, post, 


33 [S. 20 Expl. 8. 309; Act IV, 1877, 8. 12.] The Court of any 
Power of Magistrates to Magistrate may award such term of imprisonment 
sentenceto imprisonment in default of payment of fine as is authorized by 
in default of fine. law in case of such default: Provided that the term 
is not in excess of the Magistrate’s powers under this Code: 


Provided also that in no case decided by a Magistrate where imprison- 
Proviso as to certain ment has been awarded as part of the substantive 
cases. sentence shall the period of imprisonment awarded 
in default of edna of the fine exceed one-fourth of the period of im- 
prisonment which such Magistrate is competent to inflict as punishment for 
a offence otherwise than as imprisonment in default of payment of the 
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The imprisonment awarded under this section may be in addition to a 
substantive sentence of imprisonment for the maximum term awardable by 
the Magistrate under section 32. 


8. 64, Indian Penal Code, declares that, in default of payment of fine, it shall be competent to 
the Court to direct that an offender shall suffer imprisonment for a term, which shall be in excess of 
any other imprisonment to which ho may have beon sentenced, or to which he may be liable under a 
commutation of a sentence ; and S. 65 declares that if the offence be puntshable with imprisonment as well 
as fine, such imprisonment, “in default of payment of fine, shall not exceed one-fourth of the term 
of imprisonment which is the maximum fixed for the offence.” 

Thus in a case of thett (S. 379, Penal Code), the powers of a Magistrate of the first class would 
be tmprisonment for two years and fine of 1,000 rupees, or, in default of payment, imprisonment for 
six months, ¢. ¢., one-fourth of two years, the maximum punishment that he could inflict. In cases 
regarding offences punifhable with imprisonment ag well as fine, a Magistrate of the second olags 
cannot, in default of paymont of fine, pass a greater sentence of imprisonment than six weeks, ¢.¢., 
one-fourth of six months—Phoolman Tewarve, 6. W. R., 61. Similarly, ono week (s. ¢., one-fourth 
of one month) would be the maximum sentence in such cases for a Magistrate of the third class. 

But if the accused person bea European British subject, a Magistrate who is of the first class, a 
Justice of the Peace and himself a European British subject, can pass a sentence not exceeding three 
months’ imprisonment, or fine up to 1,000 rupees, or both. ‘The imprisonmont awarded on default 
of payment of fine cannot exceed one-fourth of three months. 

Sections 64—67 of the Indian Penal Code as originally enacted applied only to sentences passed 
for offences committed under the Indian Penal Code, but it has further been enacted by Act I, 1868 
(General Clauses Act) section 6, passed on 3rd Juno 1868, that these sections “ shall apply to all fines 
imposed under the authority of any Act hereafter passed, unless such Act-shall contain an express 
provision to the contrary,"’ and this has been reproduced in Act VIII, 1882,S8.1. An earlier 
Act (V. of 1867) of the Bengal Council contains a similar provision for all Acts of that Council. 

It should be noted that the last para. of section 309 of the Codo of 1872 has not been reproduced. 
That para. declared that, ‘‘ Where a person is sentenced to fine only, the Magistrate may award 
“ guch term of imprisonment in default of payment of fine as is allowed by law, provided the amount 
“does not exceed the Mayistrate’s powers under, this Act.” Tho present Code by omitting this 
seems practically to havo made no alteration in the law. Tho powers of Criminal Courts would in 
the first instance be regulated by sections 64. 65 of tho Ponal Code or any special law on the subject, 
but those of Magistrates would next be restricted by the powers of cach Magistrate under section 82 
of this Code, that is to say, supposing that under tho law first quoted a sentence of imprisonment for 
a certain term could be passed in default of payment of fine, a Magistrate’s sentence would be limited 
by the term of imprisonment which as a substantive sentence he could pass under section 32. If, how- 
ever, the sentence of fine is a sentence in addition to imprisonment, then the Magistrate’s powers of 
awarding imprisonment in default of payment of fine are limited to one-fourth of his ordinary 
powers. There is no such restriction imposed where the sentence is one of fine only, and therefore 
it would seem that the period of imprisonment in such a case depends upon tho terms of sections 
64, 65, of the Indian Penal Code, and the Magistrate's general powers under section 32 of this Code. 
See Darba and others. J. L. R,1 All. 461: Mad. H. Ct. Pro. May 18, 1881, Weir 3365, overruling 
Mahomed Saib, I. L. R., 1 Mad., 277. 

A sontenco of fine cannot fix a term within which the fino shall be paid, such being contrary to 
8. 68, and the subsequent sections of the Penal Ccde.—Cul. H. Ct., 69 and 326, 1862. The impri- 
sonment in default of payment of fine me a follow the substagtive sentence of imprisonment and can- 
be postponed until the expiry of the scntence of imprisonment in another case—Narayana. 

eir, 340. 

The Government of Bengal (Circular 1060T, 1864) has enjoined especial caution on all Magis- 
trates and Sub-Divisional Officers, that, in all cases in which a person is sentenced to imprisonment 
in default of payment of fine, if the fine be paid, immediate information thereof be given to the Officer 
in charge of the Jail, so that the prisoner be not kept in illegal confinement. 

In Madras, the High Court holds the Chief Ministerial Officer of a Court personally responsible 
for giving immediate intimation to the Jail of the payment of a fine imposed on a convict under 
sentence of imprisonment in default of payment.—Pro. March 12, 1867. Weir app. xxii. (Ed. 1. 

In a case in which the convict had undergone a sntence of imprisonment on default of payment 
of fine, notwithstanding that tho fine had been paid, the Bombay High Court held that it had no 

wer to order the finc to be refunded, but directed upplication to be made to Government.—Natha 
ula. 4 Bomb., 37, Crown Cases. 

If the offence be punishable with fine only, the term of imprisonment in default of payment of 
the fine cannot exceed two months when the fine does not exceed fifty rupees; four months, when 
the fine does not exceed one hundred rupces; six months in any othor case—S. 67, Penal Code ; and 
such imprisonment can only be simple. Act VIII, 1882, 8. 3. 

The imprisonment in default of payment of a fine may bo of any description to which the 
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offender might have been sentenced for the offence-—-S, 66—but for offences punishable with fine only, 
it shall be only simple. 8.67 as modified by Act VIII, 1882, 8.3. It cannot be in transportation, 
—Kunhuesa. I. L. R., 5, Mad. 28. It shall terminate either on payment or levy by process of law. 
8. 68. Or, if only a portion be paid or realised, the imprisonment shall be reduced proportionately, 
and shall terminate accordingly.—S. 69. 
34 [S. 36.] The Court of a District Magistrate specially empowered 
Higher powersofcertain under section 30 may pass any sentence of imprison- 
District Magistrates. ment for a term not exceeding seven years, including 
such solitary confinement as is authorized by law, or of fine, or of whipping, 
or of any combination of these punishments authorized by law. 
But any sentence of imprisonment for a term exceeding three years 
sed by any such Court shall be subject to the confirmation of the Sessions 
udge. 


ee notes to sections 380, 31. ° 
A District Magistrate cannot oxercise these extonsive powers in the case of an European British 


subject. (Section 446.) 
If the accused person is convicted at one trial of more than one distinct offence and is sentenced 


to more than one sentence, the aggregate sentence of imprisonment will determine whether it is sub- 
ject to confirmation. See 8. 35, last para. But a sentence of imprisonment in default of payment of 
fine should not be taken into any such calculation —Bhagat and another. Punj. Rec., 1882, p. 22. 
Shumshere Khan, I. L. R., 6 Cal. 624. 
35 [S. 314; Act LV, 1879, 8. 109.] When a person is convicted, at 
Sentenceincasesofcon- one trial, of two or more distinct offences, the Court 
viction of several offences may sentence him, for such offences, to the several 
at one trial. punishments prescribed therefor which such Court is 
competent to inflict: such punishments, when consisting of imprisonment 
or transportation, to commence the one after the expiration of the other in 
such order as the Court may direct. 

It shall not be necessary for the Court, by reason only of the aggregate 

unishment for the several offences being in excess of the punishment which 
it is competent to inflict on conviction of a single offence, to send the offen- 
der for trial before a higher Court: 
Sree term =F Provided as follows :— 

(a) in no case shall such person be sentenced to imprisonment for a 
longer period than fourteen years : 

(6) if the case is tried by a Magistrate (other than a Magistrate acting 
under section 34), the aggregate punishment shall not exceed twice the 
amount of punishment which te is, in the exercise of his ordinary jurisdic- 
tion, competent to inflict. 

For the purpose of confirmation or appeal, aggregate sentences passed 
under this section in case of convictions for several offences at one trial 
shall be deemed to be a single sentence. 


The last para. is new, being in accordance with the judgment in the case of Rama Bhivgowda. 
I. L. R., 1 Bomb., 228. 

Except as provided by sections 234, 235, 286, 239 every distinct offence should form the subject 
of a separate charge and be tried separately (section 233). Many difficulties which have arisen under 
section 314 of the Code of 1872 now re-enacted in section 35, can be traced solely to a non-observance 
of this rule. If separate trials are held the sentence that a Magistrate can pass in each case is 
limited only by his general powers.—In the matter of Daulatia and another. I. L. R., 3 All., 805. 
Fuxt Bencux. But where a Magistrate sentenced the accused in each of six successive trials to the 
maximum term of imprisonment he could award, the Madras High Court set the s8ntence aside and 
directed the accused to be committed for trial by the Sessions Court. (The facts of these cases are 
not given in the co geal nor is it stated whether one trial should have been held.}-Mad, H. Ct. Pro., 


Aag. Sist, 1874. Woir 347. 
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In passing sentence under section 85, the terms of section 71, Penal Oode, as amended by Act 
VIII of 1882, S. 4, should be borne in mind :—‘‘ When anything which is an offence is made up of 
parte, any of which parts is itself an offence, the offender shall not be punished with the punishment 
of more than one of such his offences, unless it be so expressly provided. Where anything is an 
offence falling within two or more separate definitions of any law in force for the time being by 
which offences are defined or punished, or, where several acts, of which one or more than one would 
by itself or themselves constitute an offence, constitute, when combined, a different offence, the 
offender shal] not be punished with a more severe punishment than the Court which tries him could 
award for any one of such offences,” 

If the Court passing sentence under section 85 desires to convert a sentence or sentences of 
imprisonment into transportation (section 59, Penal Code), it should note that no sentence of trans. 
portation can be for less than seven years, and that to rendcr the conversion legal, the punishment 
awarded for each offence must not be less than seven years’ imprisonment. 

A general sentence of transportation for two or more offences, where only one (or more) of the 
punishments awarded is seven years’ imprisonment is illegul—1 W, R., 1 é, L.; Mootkee Kora, 2 
W.R., 1; Krishto Soonder Deb, Jdid 5; Toonooram Maleo, 3 W. R., 44; Shonaollah and another, 
5 W. R., 44, &c., &c. 

The Calcutta High Court has held (786, 1864), that when there are in an indictment two 
separate offences, supported by distinct and separate evidence, a sqparate sentence should be passed 
for each offence; the punishment under the second sentence to take effect on the expiry of the first. 
If, however, there are two or more offences supported by the same evidence, or very nearly go, a 
verdict of guilty should be entered on the offence covered by the greater portion of the evidence as 
the gravest in the eye of the law, and a verdict of not guilty on tho other charges. The High Court 
can, on appeal, if it thinks fit, find the prisoner guilty of any offence, of which he may have been 
charged and so acquitted, and reduce the punishment proportionately. And again (892, 1864) it has 
been held that if, after convicting a prisoner of several offunces, a Sessions Judge thinks that a sen- 
tence of transportation for life should bo passed as an aggregate punishment, but that, though a 
legal sentence for any one offence, it is too severe for any single offence committed by the prisoner, he 
may nevertheless pass such sentence for such offence, recording in the other cases that no sentence 
has been passed in consequence of the previous sentence. 

The same rule was laid down in tho case of Dalapati Rao (1 Mad., 83; (S. C.) Weir, 885), in 
which the Madras High Court observed that, although tho prisoner might have been properly charged 
in the first instance with both the criminal acts of fraudulently secreting and making away with a 
letter, and though either act is punishable, under Act AVITI of 1854, S. 60, as an offence, without 
evidence of the other, still, as it appeared that both acts were connected and formod substantially a 
part of one and the same criminal transaction, and the evidence with roference to such acts was as 
necessary and material on the first charge us it wus on tho second, the prisoner must be considered to 
have been tried and in peril with respect of the wholo transaction as one offence on the first charge, 
The evidence of the making away with the letter was properly a part of the case in support of the, 
first charge and the strongest proofot it. There was, in fact, no part of the ovidence on which the 
second conviction took place which was not properly evidence on the first charge. 

The most common instance in which the question arises whether separate sentences should be 
pessed is where a man has been convicted of housebreaking by night with intent to commit theft 
(section 457 Penal Code) and also with theft in the house (section 380). The High Courts have not 
been concurrent in their opinions in this respect. The Bomnay Hicu Court (Weatropp, C. J., 
Gibbs, Lloyd and Kemball, JJ.) has held that a separate sentence on each of such charges might be 
passed, provided that the aggregate amogint of punishment awarded did not exceed that which the 
case warrants for the greater of the two offences of which the accused persons have been convicted, 
and provided also that such aggregate punishment did not exceed the jurisdiction of the Court which 
has convicted the accused.—Anwar Khan valad Gulkhan and another, 9 Bomb., 172. This case will 
of course overrule the authority of all previous cases in that Court. It is in accordanes with §, 71, 
Penal Code as now amended by Act VIII, 1882, S, 4. 

In Manzas it has been held that separate sentences may be passed for house-trospass (section 
448) and criminal force (section 352),—Mad. H. Ct. Pro. April 10, 1872; 7 Mad. Jur., 299: and for 
dishonestly breaking into a house (section 461) and theft in the house (section 380). Jd. Pro. May 
8, 1872; 7 Mad. Jur., 300 ; but see contra, Pro. March 30, 1863, Weir, 379, in which it was held that 
the housebreaking being the graver and principal offence, the prisoner should be convicted and 
sentenced for it, but not separately for the theft also, though in awarding the exact amount of 
punishment the Court might reasonably take into consideration, the actual theft in connection with 
other circumstances of the case. 

In the Carcorra Hiou Courr the current of decisions has been against the passing of separate 
sentences.—Tonao Koch, 2 W. K., 63: Chyton Bowra, 5 W. KR, 49: Jogun Polloi, 6 W. B.. 49 : 
Mussahur Daood, Jd. 92. Also I'am Churn Kairee, 6 W. R., 93; per Peacock, 0. J., Kemp, 
Noxsnan, Seton-Karr, Campbell, JJ. 

Similarly it has been held that a convict cannot at the same time receive two sentences for 
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rioting (8. 147), and being a member of an unlawful assembly (8. 142), since he could not be guilty 
of rioting without being a member of an unlawful assembly—Meelan Khalifa, 1 W. R., 7; nor for 
culpable homicide (8. 304), and being a member of an unlawful assembly, the homicide having been 
committed by one of the members—Rubbeeoollah, 7 W. R., 13; nor for rioting armed with a deadl 
weapon (8. 148), and causing hurt in that rioting—Durzoolla, 9 W. R., 33; nor for theft (S. 879 
and mischief (8. 429)—Gunowree Bhooya, 6 W. R, 70; Bichuk Aheer, Jéid, 5; Sahrae and others, 
8 W. B., 31; (but see contra Narayan Krishna, 2 Bom., 416, in which the Bombay High Court held 
\ that, as the prisoner had cut down a tree, and then stole it, and that thus the mischief preceded the 
theft, a double sentence was not illegal); nor for kidnapping (8S. 363), kidnapping to compel mar- 
riage (S. 366), and keeping in confinement a kidnapped person (S. 368)—6 W. R., 2, C. L.; nor for 
enticing away a married woman (S. 498), and adultery (S. 497)—5 Mad., xvi, App. ; Pochun Chung, 
2 W. R., 35; nor for abetment of the abduction of a woman (sections 109, 498), and wrongful confine- 
ment (8. 343)—Issur Chundor Jogee, Suth. Rep., 1864, p. 21; nor for dacoity (5. 395), or robbery 
S. 892), and receiving stolen property (S. 412)—Bhoirub Seal, Suth. Rep., 1864, p. 27; Sheikh 
uddon Ali, 1 W. R,, 27. So where a person was convicted of having committed theft of the pro- 
perty of two persons, the acts being simultaneous, a double sentence was held to bo illegal.—Sheikh 
Moonesh, 11 W. R., 38. 

_ A conviction and separate sentences for using criminal force and escaping trom lawful custody 
were also held to be illegal; also of using criminal force and rescuing from lawful custody.— Kali 
Sankar Sandyal and others,—3 B. L. R., 14 Cr. app. 

A man can, however, be convicted of giving falso evidence (S. 193), and of making a false 
charge, &c. (8. 211), and be sentenced separately for each offence, since it hus been held that they 
are not cognate offencos, nor are they parts of one and the same offence.—Abdool Azeez, 7 W. R-, 59. 
Nor are separate sentences illegal for rioting armed with deadly weapons (sections 148, 149), and 
stabbing the man on whose premises the riot took place (3. 324), since they are distinct offences.— 
Kalachand and others, 7 W R., 60. Both these rulings seem to be opposed to the principles on 
which the cases above cited have been decided. 

When a man at one time criminally intimidates more than one person, and each person brings 
& separate criminal charge against him, he may, on conviction, be sentenced sepurately for each 
offence—Goolzar Khan, 9 W. R,, 30. ; 

Similarly, when a person was convicted of having forcibly rescued a prisoner from the lawful 
custody of one Police officer (3, 225), and of having used criminal force to deter another officer 
from the discharge of his duty (8 353), a double sentence was approved.—Assan Shurreef, 13 W. 
R., 75. When several scals of different persons were found in the possession of the prisoner with 
the intent to commit forgery, it was held that under 8. 473, there was a distinct and separate offence 
committed with respect to each seal, and that a separate sentence might be passed in each instance 
unless it appeared that the several seals were in the prisoner’s possession for the purpose of committing 
one forgery.—Goluck Chunder, 13 W. R., 16. 

Where a person refused to accompany a Police officer who had been directed to produce him, 
and also resisted his carrying away a pony which he was charged with having misappropriated, it 
was held that he could be sentenced separatcly under S, 183, and 8. 363, Penal Code—Joy Mohun 
Chunder, 14 W. R., 19. 

A separate sentence cannot be passed for an offence punishable under the Penal Code and also 
under a special law (The Cattle Trespass Act) for an act punishable under either,— Hossein Ali, 5 All, 
50 ; nor for having possossion of forged documents (section 474), and also for using them (section 471). 
—Nuszur Ali, 6 All., 39. 


c 6 


C.—Ordinary and Additional Powers. 


36  [Ss. 22, 24, 26, 28, 30.] All District Magistrates, Sub-divisional 
Ordinary powers of Magistrates and Magistrates of the first, second and 
Magistrates. third classes have the powers hereinafter r spectively 
conferred upon them and specified in the third schedule. Such powers are 
called their “‘ ordinary powers.” 


37 [Ss. 28, 25, 27, 29.] In addition to his ordinary powers, any Sub- 
Additional powers con- divisional Magistrate or any Magistrate of the first, 
ferrible on Magistrates. second or third class may be invested by the Local 
Government or the District Magistrate, as the case may be, with any powers 
specified in the fourth schedule as powers with which he may be invested by 
the. Local Government or the District Magistrate. 
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38 The power conferred on the District Magis- 
wigeaet pailliepaleh tices trate by section 37 shall be exercised subject to the 
control of the Local Government, 


D.—Conferment, Continuance and Cancellation of Powers. 


39 [S.438.] Inconferring powers under this Code, the Local Govern- 
Mode of conferring ment may by order empower persons specially by 
powers. name or in virtue of their office, or classes of officials 
generally by their official titles. 
Every such order shall take effect from the date on which it is commu- 
nicated to the person so empowered. 
With reference® to the last para. seo In the matter of tho petition of Mahomed Eshak, I. L. 
R., 6 Cal., 476. “ 
40 [S.56.] Whenever any person holding an office in the service 
Continuance of powers Of Government who has been invested with any 
of officers transferred. powers under this Code throughout any local area is 
transferred to an equal or higher office of the same nature within a like 
local area under the same Local Government, he shall, unless the Local 
Government otherwise directs, or has otherwise directed, continue to exer- 
cise the same powers in the the local area to which he is so transferred. 


See In the matter of Pursooram Burrooah, I. lL. R., 2 Cal. 117 (S, C.) 25 W. R., 62. 

The Joint Magistrate of a District was appointed Magistrate of that District, and while holding 
that office was appointed Magistrate of another District. On being relicved of his office as District 
Magistrate he tried a pact-heard case. Held, that by his subsequent appointment to another 
District he had, when relieved of the office as District Mayistrate, consed to exercise all powers in 
that District and could not exerciso his former powers as Joint Muagistrate.—Anand Sarup and 
others, I. L. R.,3 All., 663, kuin. Bencn. 

4l [S.54.] The Local Government may withdraw any powers con- 
Powers may be can- ferred under this Code on any person by it or by any 
celled. officer subordinate to it. 


PART If. 
GENERAL PROVISIONS. 


CHAPTER IV. 


Or Ap AND INFORMATION TO THE MAGISTRATES, THE POLICE AND PERSONS 
MAKING ARRESTS. 


42, [8. 91; Act IV, 1877, 8. 247.] Every person is bound to assist a 
Public when to assist Lagistrate or Police-officer reasonably demanding 
Magistrates and police. a aid, whether within or without the Presidency- 
‘ was, 
(a) in the taking of any other person whom such Magistrate or Police- 
officer is authorized to arrest ; 
(6) in the prevention of a breach of the peace, or of any injury attempted 
to be committed to any railway, canal, telegraph or public property ; or 
(c) in the suppression of a riot or an affray. 


5 
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Chapter LX, Sections 127—133, relates to the dispersion of unlawful assemblies. Under section 
91 of the Code of 1872 every person was bound to assist a Magistrate or Police-officer demanding his 
aid in certain specified contingencies; section 42 of this Code has required such demand to bea 
 yeasonable”’ demand. The refusal of a person to comply with such a demand on the ground that it 
was unreasonable, might render him subject to prosecution under section 187, Penal Code, for inten- 
tional omission to give such assistance, when it would be determined whether the demand was 
reasonable or otherwise. 

Intentional omission te give such assistance is punishable under 8. 187, Penal Code, with simple 
imprisonment for a term which may extend to six months, or with fine which may extend to five 
hundred rupees, or with both. 

Persons acting on such demand made by a Magistrate or Police officer should be careful to 
protect themselves by stating the authority under which they act, or if they have authority in 
writing, by producing such authority if demanded (8. 99, Penal Code, Explanation 2), as otherwise 
the persons against whom they may act might offer resistance under the plea of the exercise of the 
right of private defence. 

8.161, Penal Code, declares that “ whoever knowingly joins or continue: in any assembly of 
five or more persons, likely to cause a disturbance of the public peace, after such assembly has been 
lawfully commanded to disperse, shall be punished with imprisonment of either description for a term 
which may extond to six months, or with fine, or with both. 

Ezplanation.—If the assembly is an unlawful assembly within the meaning of S. 141, the 
offender will be punished under S. 146,” —that is, with imprisonment of either description for a term 
which may extend to two years, or with fino, or with both. 

Ss. 154, 155, 156, Penal Code impose certain obligations on owners or occupiers of land on which 
unlawful assemblies are held, or riots committed, as well on their agents or managers. 


43 [8.163.] When a warrant is directed to a person other than a 

Aid to person otherthan - Olice-officer, any other person may aid in the execu- 

Police-officer, executing tion of such warrant, if the person to whom the 

warrant. warrant is directed be near at hand and acting in 
the execution of the warrant. 


The assistance to be thus given tc a private person is not as in tho case of a Magistrate or 
Police-officer obligatory, but optional. 
- Sections 77, 78 provide for the issuo of warrants of arrest directed to persons not Police- 
COrs. 


44 [8. 89.] Every person, whether within or without the Presi- 
Public to give inform. dency-towns, aware of the commission of, or of the 
ation of certain offences. intention of any other person to commit, any offence 
eae under the following sections of the Indian Penal Code (namely) 
21, 121A, 122, 128, 124, 124A, 125, 126, 180, 302, 303, 304, 382, 392, 898, 
894, 395, 896, 397, 898, 899, 402, 435, 436, 449, 450, 456, 457, 458, 459, and 
460, shall, in the absence of reasonable execuse, the burden of proving which 
shall lie upon the person so aware, forthwiti give information to the nearest 
Magistrate or Police-officer of such commission or intention. 


Tho offences specified ip this saction are the following :— 


121. Waging or attempting to wage war against the Queen, or abetment of the same, 

221a. Conspiring to commit certain offences against the State. (Act XXVII, 1870.) 

122. Collecting men, arms, &c., with the intention of waging war against the Queen. 

128. Concealment of the existence of a design to wage war against the Queen with intent, &c., 
to facilitate the same. 

1243 Assaulting, &c., the Governor-General or certain specified high functionaries of State 
with intent to compel or restrain the exercise of lawful power. 

124a. Exciting or attempting to excite disaffection. (Act XXVII, 1870.) if 

125. Waging or attempting to wage war against any Asiatic power in alliance or at peace with 
the Queen, or abetment of the same. ‘ 

126, saseaeleri or making preparation to commit depredations on any Asiatic power as above 
specified. 

130, Aiding escape of State prisoner or prisoner of war, or rescuing, harbouring, &c., such 
prisoner. 
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303. Murder. 

$08. Murder by a life convict. 

804. Culpable homicide not amounting to murder. 

882. Theft after preparation for causing death, or hurt, &c. 

892. Robbery. 

393. Attempt to commit robbory. 

894, Robbery accompanied with hurt. 

395. Dacoity. 

8396. Dacoity with murder. 

397. Robbery or dacoity, with attempt to cause death, or grievous hurt, &c. 

398. Attempt to commit robbery or dacoity, being armed with any deadly weapon. 

899. Making preparation to commit dacoity. 

402. Assembling far the commission of dacoity. 

435. gear fire, with intent to damage property to the amount of 100 rupees or 

upwards. 

436. Mischio&by fire to a house, &c. 

449. House-trespass in order to the commission of an offence punishable with death. 

460. Mouse ere in order to the commission of an offence punishable with transportation 

for life. 

456. Lurking house-trospass by night, or house-broaking by night. 

457. Lurking house-trespuss by night, or house-breaking by night, in order to the commission 

of an offence punishable with imprisonment. 

458. Lurking-house trespass by night, or house-breaking by night after preparation made for 

causing hurt, &c. 

459. Grievous hurt whilst committing lurking houso-trospass by night, or house-breaking by 

night. 

460. Being jointly concorned in the commission of lurking houso-trespass by night, or house- 

breaking by night, death or grievous hurt boing caused or attempted. 

8. 154, Penal Code, requires the owner or occupicr of land.upon which an unlawful assembly 

S. 141) is held, or a riot (S. 146) is committed, and also any person having or claiming an interest 
in such land, to givo the carlicst notice thereof tu the principal officer at tho nearest Police station, 
as well as to prevent it, or to disperso or suppress the riot or unlawful assembly under a penalty of 
fine of 1,000 rupees. 

The intentional omission to give information on any subject to any public servant on the 
of any person, legally bound so to do, is made punishable by 8. 176, Penal Code; and if such infor- 
mation respects the commission of an offence, or is required for the purpose of preventing the com- 
mission of an offence, or in order to the apprehension of an offender, the punishment is enhanced, 
Under S. 202, if any such person knows, or has reason to beliove, that the offence has been commit- 
ted, ho is alao made punishable for the omission to give information. 

The meaning of the term “offence” in these sections was restricted by 8. 40 to “a thing made 
punishable by the Indian Penal Code ;’’ but Act XXVII of 1870, 8. 2, has declared that it shall be 
construed as including anything made punishable also by any special or local law, when that thing 
is punishable with imprisonment for a term of six months or upwards, whether with or without fine, 


45 [S. 90.] Every village-headman, village-watchman, village-police- 
Village-headman. lana. Officer, owner or occupier of land, and the agent of 
holders and othersbound any suclf owner or Occfipier, and every officer em- 
to report certain matters. ployed in the collection of revenue or rent of land 
on the part of Government or the Court of Wards, shall forthwith com- 
municate to the nearest Magistrate, or to the officer in charge of the nearest 
Police-station, whichever is the nearer, any information which he may obe 
tain respecting— 

(a) the permanent or temporary residence of any notorious receiver or 
vendor of stolen property in any village of which he is headman, watchman, 
or Police-officer, or in which he owns or occupies land, or is agent, or col- 
lects revenue or rent; : 

(b) the resort to any place within, or the passage through, such village, 
of any person whom he knows, or reasonably suspects, to be a thug, robber, 
escaped convict or proclaimed offender ; ' 

(c) the commission of, or intention to commit, any non-bailable offence 
in or near such village ; 
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(d) the occurrence therein of any sudden or unnatural death or of any 
death under suspicious circumstances. 


Expianation.—In this section “ village” includes village-lands. 


Certain portions of this section which professes to reproduce section 90 of the Code of 1872 are 
new. (1) The Report should be made to the Magistrate or Police-station whichever is the nearer. (2) 
In the concluding portion of (a) the words “or his agent” have been added to obviate the difficulty 
pointed out in Achiraj Lall and another I. L. R., 4 Cal , 603, (3) To (d) the words escaped “ convict 
or proclaimed” offender have been added. 

It is not intended that a person, by the mere circumstance of his being the owner or occupier 
of land anywhere or the agent of such owner or occupier would be bound to give information of 
any sudden or unnatural death occurring in a remote part of the country from where the land was 
owned and held. The mere occupation of the house in which such death took place as a residence 
is not what was contemplated as imposing an obligation to report.—In tho matter of Maddoosoodun 
Chuckerbutty, 28 W. B., 60. 

A village accountant does not come within the terms of section 45 so as to make him bound to 
give the information specified therein.—In the matter of Raminihi Nayar, I. L,R., Mad., 266; nor 

oes a Khazanchi.—Achiraj Lall and another, I. L. R., 4 Cal., 603 (sc.) 3 Cal., L. B., 87. See also 
in the matter of Maddoosoodun Chuckerbutty. 23 W. R., 60. 

The penalty for neglect to report under S. 45 should not be enforced against one who has omitted 
to give information to the Police of an offence of which tho Police has already obtained information 
from other sources. Provided that one of several parties bound to give the information does give 
it, it is not reasonable that any one who may possibly also be bound to give that information should 
be prosecuted for not having dore so.—In re Shushi Bhushan Chuckerbutty, I. L. R., 4 Cal., 623. 

In order to convict any person for non-performance of the obligation imposed by 8S. 46, it 
should appear what the offence is as to commission of which he wilfully omitted to give information ; 
that the specified offonce was committed by some one ; and that he know of its having beon com- 
mitted.— Ahmed Ali, 22 W. R., 42. 

Further obligations arc imposed on village headmen, village avatchmon, and owners or occupiers 
of land by 8, 21, Act XX VII of 1871 (The Criminal Tribes Act), and a failure to fulfil these obliga- 
tions is by 8, 22 made punishable under tho first part of S. 176 of the Penal Code. 8S. 176 of the 
Penal Code declares that whoover being legally bound to give any notice or to furnish any informa. 
tion on any subject to any public servant, as such, intentionally omits to give such notice or to 
furnish such information in the mannor or at tho time required by law shall be punished with simple 
imprisonment for a term which may extend to ono month, or with fino which muy extend to five 
hundred Rupees, or with both; or, if the notico or information required to be given respects the 
commission of an offence, or is required for the purpose of preventing the commission of an offence, 
or in order to the apprehension of an offender, with simple imprisonment for a term which may 
extend to one thousand Rupees, or with both. 

The intentional furnishing of false information by any person bound to give information of this 
description to a public servant as such is punishablo under S. 177. 


CHAPTER V. 
Or Arrest, Escape and RETAKING. 
A.—Arrest generally. 


46 [S8s.177,178.] In ae an arrest, the Public-officer or other 
person making the same shall actually touch or con- 
ares oe moe fine the body of the person to be cto unless 
there be a submission to the custody by word or action. 
The substance of a warrant should bo notified to the person to be arrested, and, if so required 
the warrant should be shown, s2ction 80. 
If such person forcibly resists the endeavour to arrest him, or attempts 
Resisting endeavour to to evade the arrest, such Police-officer or other person 
arrest. may use all means necessary to effect.the arrest. 
Nothing in this section gives a right to cause the death of a person 
who is not accused of an offence punishable with death, or with transporta- 
tion for life. 
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The last para, is new. 

Under S. 99, Penal Code, there is no right of private defence against an act which does not 
cause apprehension of death or grievous hurt, if done by a public servant acting in good faith under 
colour of his office ; provided that a person is not deprived of the right unless he knew or had reason 
to believe that the person so acting is a public servant; or if acting under the direction of a public 
servant that unless he has reason to believe that he is acting under such direction or the person 
states such authority, or if he has authority in writing unless he produces it if demanded. 

Resistence or obstruction by a person, if it bo to his own apprehension is punishable under 
section 224, Penal Code; or, if it be to the lawful apprehension of another person, under section 226. 
Rescue from lawful custody is punishable under section 225, 

It will be observed that the law (section 8U) requires that, if so required, the porson making the 
arrest shall show tho warrant. It hay beon held in England that if he has not got the warrant and 
the person offers resistance, tho lattcr cannot bo convicted of resisting an officer in execution of his 
duty.—Codd v. Cabe, 1 Ex. D., 352. 


47 [Ss.99,179.] If any person acting under a warrant of arrest, 
Search of place entered OF any Police-officer having authority to arrest, has 
by person sought to be reason to believe that the person to be arrested has 
arrentet: eutered into, or is within, any place, the person 
residing in or being in charge of, such place shall, on demand of such person 
acting as aforesaid or such Police-officer, allow him free ingress thereto, 
and afford all reasonable facilities for a search therein. 


Warrants of arrest may, under sections 77, 78, bo directed to persons not Polico-officers. 

Sections 5+, 58 provide for arrest by a Polico-oflicer without warrant. 

Voluntarily obstructing a Police-officer in tho discharge of his public functions is an offence 
punishable under 8. 166, Penal Code; the intentional omission to rendcr assistance, under 8. 187; 
the harbouring of an offender, under Ss. 202—206 ; and the intentional rosistanco or illegal obstruce 
tion to the lawful apprehension of any other person for an offence, under 8. 225. 

Persons not authorized to arrest without warrant are nevertheless spocially empowered to aot 


under section 47 for the purpose of arresting in any place in British India a person escaping or 
rescued from lawful custody. See sections 66, 67. 


AS [Ss. 100, 180, 181.] If ingress to such place cannot be obtained 
Procedure were ingress under section 47, it shall be lawful in any case for a 
not obtainable. person acting under a warrant, and in any case in 
which a warrant may issue but cannot be obtained without affording the 
person to be arrested an opportunity of escape, for a Police-officer to enter 
such place and search therein, and 

in order to effect an entrance into such place, to break open any outer 
or inner door or window of any house or place, whether that of the person 
to be arrested or of any other person, if, after notification of his authority 
and purpose and demand of ¢dmittance duly’ made, he cannot otherwise 
obtain admittance: 

Provided that, if any such place is an apartment in the actual occupancy 
of a woman (not being the person to be arrested) 
who, according to custom, does not appear in public, 
such person or Police-officer shall, before entering such apartment, give 
notice to such woman that she is at liberty to withdraw, and shall afford 
her every reasonable facility tor withdrawing, and may then break open 
the apartment and enterit. . 


Breaking open zanana. 


49 Any Police-officer or other person authorized to make an arrest 
Eower to break open may break open any outer or inner door or window 
doors and windows for of any house or place in order to liberate himself 
purposes of liberation. or any other person who, having lawfully entered 
foy the purpose of making an arrest, is detained therein. 
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5O [S.182.] The person arrested shall not be 
ery «subjected to more restraint than is necessary to pre- 
i vent his escape. 
Every Police-officer who shall offer any unwarrantable personal violence to any person in his 
custody shall be liable, on conviction before a Magistrate, to a penalty not exceeding three months’ 
y or to imprisonment with or without hard labour, for a period not exceeding three months or to 
—Act V, 1861, 8. 29, 
5l (58. 387.] Whenever a person is arrested by a Police-officer under 
Search of arrested per- a warrant which does not provide for the taking of 
sons. bail, or under a warrant which provides for the taking 
of bail, but the person arrested cannot furnish bail, and ° 
whenever a person is arrested without warrant, or by a private person 
under a warrant, and cannot legally be admitted to bail, or is unable to 
furnish bail, ° 
the officer making the arrest or, when the arrest is made by a private 
person, the Police-officer to whom he makes over the person arrested, may 
search such person, and place in safe custody all articles, other than neces- 
sary wearing apparel, found upon him. 
Any socizure of property so made shall be reported forthwith to a Magistrate who is empowered 
to pass orders regarding it. Soction 623. 
52 [S. 386; Act IV, 1877, 8. 166.] Whenever it is necessary to cause 
Mode of searching a woman to be searched, the search shall be made by 
women. another woman, with strict.regard to decency. 
53 The officer or other person making any arrest under this Code 
Power to seize offensive may take from the person arrested any offensive wea- 
weapons. pons which he has about his person, and shall deliver 
all weapons so taken to the Court or officer before which or whom the officer 
or person making the arrest is required by this Code to produce the person 
arrested. 
This section is now. It scoms to be covered by section 51. 


B.— Arrest without Warrant. 


54 [S8.92.] Any Police-officer may, without 
an order from a Magistrate and without a warrant, 
arrest— 


first—any person who kas been concerned in any cognizable offence or 
against whom a reasonable complaint has been made, or credible information 
has been received, or.a reasonable suspicion exists, of his having been so 
concerned ; eee, Bt ; 

secondly—any person having in his possession without lawful excuse, the 
burden of proving which excuse shall lie on such person, any implement of 


housebreaking ; , ; 
thirdly—any person who has been proclaimed as an offender either under 


this Code or by order of the Local Government ; 
fourthly—any person in whose possession anything is found which may 
reasonably be suspected to be stolen property and who may reasonably be 
suspected of having committed an offence with reference to such thing; 
fifthly—any person who obstructs a Police-officer while in the execution 
of his duty, or who has escaped, or attempts to escape, from lawful custody ; 


and 


arrest 
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sizthly—any person reasonably suspected of being a deserter from Her 
Majesty’s Army or Navy. 
This section applies to the police in the towns of Calcutta and Bombay. 


The second clause is new, being a re-enactment of a power given under the Regulations in force 
before the Code of 1861. 

Every person is bound to assist a Police-officer, demanding his aid, in making an arrest in any 
of the contingencics above specified. Section 42 (a). 

Cl. 8. The proclamation under the Code here referred to would have been made under section 87. 

Cl. 4. Section 523 requires a Police-officer forthwith to report the finding of such property 
to a Magistrate who is empowered to pass the proper order regarding its disposal. The definition of 
stolen property contained in section 410, Penal Code, as modified by Act VIII of 1882, 8. 9, should 
be applied to this clause. 

Cl. 6. Section 549 enables the Governor General in Council to make rules for the cases in 
which persons subject to military law shall be tried by a Civil Court Martial and for the course to be 
taken by Magistrates in such cases. 

Statute 42 and 43 Vic. c.33 (the Army Discipline and Sa eae Act 1879) 8. 147 declares that 

‘* With respect to deserters, the following provisions shall have effect :-— 


*(1.) Upon reasonable suspicion that a person is a deserter, it shall be lawful for any constable 
or if no constable can be immediately met with, then for any officer or soldier, or other person, to 
apprehend such suspected person, and forthwith to bring him beforo a Court of summary jurisdiction. 

(2.) Where a person is brought before a Court of summary jurisdiction charged with being a 
deserter under this Act, such Court may deal with the caso in like manner as if such person. were 
brought before the Court charged with an indictable offenco, or in Scotland, ‘an offence.’ 

(3.) The Court if satisfied either by evidence on oath or by the confession of such person that 
he is a deserter, shall forthwith, as it may seem to the Court most expedicnt, with regard to his safe 
custody, cause him either to be delivered into military custody in such manner as the Court may 
deem most expedient, or, until he can be so delivered, to be committed to some prison, police-station 
or other place, legally provided for the confinement of porsons in custody, for such reasonable time 
as appears to the Court reasonably necessary for the purpose of delivering him into military custody, 

(4.) Where the person confesscs himself to be a desorter, and evidence of the truth or 
falsehood of such confession is not then forthcoming’, the Court shall remand such person for the 
purpose of obtaining information as to the truth or fulschood of the said confession, and for that 
purpose the Court shall transmit, if sitting in the United Kingdom, to a Secretary of State, and if 
in India, to the General or other officer commanding the forces in tho military district or station 
where the Court sits, and if in a colony, to the General or other officer commanding the forces in 
that colony, a return in this Act referred to as a descriptivo return, containing such particulars 
and being in such form as is specified in the Fifth Schedule to this Act, or as may bo from time to 
time directed by a Secretary of State.”’ 

In addition to the cases provided for by 8S. 54 of the Code any Policc-officer or village watchman 
may arrest without a werrant and tuke beforo a Magistrate any person registered under Act XXVII 
of 1871 (The Criminal Tribes Act) who is found in any part of British India beyond the limits 
prescribed for his residence without such pass as is required, or in a place or at a timo not permitted 
by his pass, or who escapes from a reformatory settlement. 

Whenever any person apparently a European vagrant refuses or fails to comply with any 
requisition made by a Police-officer under S. 4 of the European Vagrancy Act; whcnover any person 
of European extraction commits an offence under 8. 23 in view of a Police-officer ; and whenever any 
Police-officer has reason to belicve that such offence has been or is being committed, the person 0 
refusing or failing or offending may be forthwith arrested without warrant by the Police-officer for 
the purpose of being produced in the usual manner before the officer empowered to deal with the 
oat x ‘ein prepared by the Governor Gencral in Council under the European Vagrancy Act. 

e No. III. 

Any Police-officer may also arrest any person committing an offence under the Indian Railways( 
Act (IV of 1879) when there is reason to believe that he will abscond or whose name and address are 
unknown, concealed, or falsely given; but he should be rcleased if he gives sufficient security to 
et before a Magistrate, (Act IV of 1879, S. 48): also any person committing certain specified 
offences under the Indian Railways Act (1V of 1879), 8.49; also any person going armed and without| 
& license in contravention of the Arms Act. (Act XI of 1878, 8. 18). 


Act V of 1861, section 34, gives Police.officers paqwer to arrest in the following cases :-—- 


** Any persons who, on any road or in any street or thoroughfare within the limits of any town 
to which this section shall be specially extended by the Local Government, commit any of the followin 
offences, to the obstruction, inconvenience, annoyance, risk, danger, or damage of the residents an 
passengers, shall, on conviction before a Magistrate, be liable to fine not exceeding fifty rupees, or to 
imprisonment not exceeding eight days; and it shall be lawful for any Police-officer to take into 
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seegeh without a warrant, any person who, within his view, commits any of such offences 
namely :—r 

‘* First.—Any person who slaughters any cattle, or cleans any carcass; any person who rides or 
drives any cattle recklessly or furiously ; or trains or breaks any horse or other cattle. 

“* Seoond.—Any person who wantonly or cruelly beats, abuses, or tortures any animal. 

“ Third.— Any person who keeps any cattle or conveyance of any kind standing longer than is 
required for loading or unloading, or for taking up or setting down passongers, or who leaves any 
conveyance in such manner as to cause inconvenience or danger to the public. 

“* Fourth.— Any person who exposes any goods for sale. 

“* Fifth.—Any person who throws or lays down any dirt, filth, rubbish, or any stones, or building 
materials; or who constructs any cowshed, stable, or the like; or who eauses any offensive matter to 
run from any house, factory, dung-heap, or the like. 

— ee person who is found drunk or riotous, or who is incapable of taking care of 
self, 

** Seventh.—Any person who wilfully and indecently exposes his person, or any offensive defor- 
mity or disease, or commits nuisance by casing himself, or by bathing or washjng in any tank or 
reservoir not being a place set apart for that purpose. 

“ Kighth.—Any person who neglects to fence in, or duly to protect any well, tank, or other 
dangerous place or structuro.” 

The powers of a Local Government under this law have been conferred by the Governor-General 
in Council on the Chief Commissioners of Oude, the Central Provinces, and British Burmah.— Gazette 
of India, 1867, p. 1409. 

Act XV, 1873, section 835, empowers Police-officers in any Municipality in the N. W. Provinces 
and in Oupr, to which that Act has been extended, to exercise the powers given by Act V, 1861, 
section 34. 

Police officors in BENGAL may also arrest in Calcutta or its suburbs or in any place to which 
Act I (Bengal Council) of 1869 (an Act for the prevention of cruelty to animals) has been extended, 
any person committing in their vicw any offence undcr that Act—Act I1I of 1869 (Bengal 
Council). 

In Brn.iau any Polico.officer may arrest 

(1) any person carrying or in possession of contraband salt. Act VII (Bengal Council) 
of 1864, 8. 24; 

(2) any native officer or Sepoy, except Subadars, Jamadars and Serangs, wearing their uniform 
coats when not employed on the public service. Reg. (Bengal) XX of 1817, 8. 30; 

and, if so empowered by the Local Government, 

any person in possession of an unlicensed still or any excisable article liable to confiscation or 
engaged in the unlawful manufacture or sale of such excisable articles. Act VII (Bengal Council) 
1878, Ss. 41, 39; also, 

the occupier of tho house, boat or place, and all other persons concerned in the manufacture of 
such excisable articles or in the keeping or concealing of the same provided that an officer not below 
the grade of head constablo of Police be present. Act VII (Bengal Council) 1878, Ss. 41, 40. 

In Caucurta the Deputy Commissioner of Police is empowered to select Police-officers to exercise 
these powers under Act VII, 1878 (S. 42,) and in the town and suburbs of Calcutta or in Howrah 
any Police-officer above the rank of constable may arrest the owner or occupier of the premises of a 
chemist, druggist, apothecary, or keeper of a Dispensary who allows any spirituous or medicated 
liquor, not bond side medicated, to be drunk on his business premises betwecn sunset and sunrise by 
any person not employed in that busingss. 5S. 43. P 

in Maprag, any Polico-officor may take any person in possession of or carrying in any public 
atroet, thoroughfare, or place, or in any open shop any liquor requiring a pass and for which no 
valid pass is produced—Act III (Madras Council) 1864, 8. 26. See also—Act V (Madras Council) 
1879, S. 4, cl. viii, ix. 

An officer in charge of a Police-station in the presence of another Police-officer may between 
gunrise and sunset break into any houso, boat or place belicved to be used for the manufacture or 
concealment of contraband salt, if the delay in obtaining a warrant from a Magistrate will prevent 
such discovery and arrest all persons concerned in the manufacture, keeping or concealing of the 
salt.—Act V, (Madras Council) 1871, S. 17. 

In Benoat, the NorrH-WesteRN Provinces, OvupH and Assam, in which ActI of 1882 (the 
Inland Emigration Act) is in force, the Police are required to take charge of a labourer who has 
deserted from his employer's service and been arrested by such employer, and to take him to the 
nearest Magistrate. 5S. 172. e 

In a case in which it was held that the Police had abused their powers of arrest, the Calcutta 
High Court made the following remarks :— . 


“ What is a reasonable complaint or suspicion must depend on the circumstances of each par- 
ticular case, but it must be at least founded on somo definite fact tending to throw suspicion on the 
person arrested, and not on mere vague surmise or information. Still less have the Police power 
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to arrest persons, as they appear sometimes to do, merely on the chance of something being proved 
hereafter against them. Any wilful excess by a Police-officer of his legal powers of arrest is, b 
8. 220 of the Penal Code, an offence punishable by imprisonment for seven years.’’—Behari Sing 
and others. 7 W. R., 3. 

But proof of an unlawful commitment to confinement will not of itself warrant the legal inference 
of malice. Knowledge that such commitment is contrary to law is a question of fact and not of law, 
and must be proved in order to support a conviction of a Police officer gnder S. 220 of the Indian 
Penal Code.—Narayan Babaji. 9 Bomb., 346. 

A Police officer detained a person while he consulted his superior officer whether he should take 
a recognizance. On being prosecuted by the person so detained, it was hold that the confinement 
was without any justifiable ground, but, inasmuch as there was proof that the Police officer acted bond 
Jide, though he might have exceeded the limits of his authority, the High Court found that the facta 
did not amount tu the criminal offence of wrongful restraint, for there was no malice, no intention of 
doing any act of tho nature spoken of in S. 339 or S. 340, and no voluntary obstruction or restraint 
which would render the Police officer liable to penal consequences.—Budrool Hosein. 24 W. R., 64, 

The following remarks of the Calcutta High Court, in tho caso of Behari Singh (7 W. R., 8) 
already cited, are deserving of attention in this place :— 

‘+ Tf, as is frequently tho case, a Polico officer, without arresting a person himself, directs some 
of the neighbours to take charge of him, the Police officer is responsible in the same way as if he had 
‘himself made the arrest, the person arrested by his order being in law in his custody. 

‘ Even if a person be rightly arrested it does not rest with the discretion of the Police officer to 
keep the prisoner in custody where, and as long as, ho pleases. Under no circumstances can he be 
detained without the special order of a Magistrate more than twonty-hours; at the oxpiration of 
twenty-four hours, unless the special order has becn obtained, the prisoner musé either be discharged 
or sent in to the Magistratu, and any longer detention is absolutely unlawful; and though the Code 
is not so express upon the placo, as the time of confinement, still wo think it is perfectly cloar that it 
was intended that where a Police officer haa arrested any person, tho prisoner should not bo kept in 
confinement in any place which the subordinate officer might sclect, but that he should, if possible, 
be sent immediately to the Police station, and there kept in the custody of the officor in charge of the 

‘station, who-is the person entrusted by the Act with the conduct of the inquiry.” 

A village chowkecdar is not a Police officer within the terms of S. 54 of this Code. Ho is theree 
fore not liable to punishment under 8. 271, Penal Code, on refusal to arrost out of his jurisdiction a 
person charged with murder.-—Kallu and others. I. L. R., 3 All., 60. 

Early intimation of the arrest by the Police of any soldier, European or Native, should be given 
by the District Magistrate to the Officer commanding the regiment to which the man arrested may 
belong so as to enable any necessary measures to he taken for tho defonco —Govt. of Bengal Cir. 88 
Aug. 10, 1874. A similar order is, it is believed, in force throughout British India. 

A deserter from Her Majesty's army when arrested by a Police officer should be brought without 
delay before the nearest Magistrate, or the nearest Military Commander, when no Magistrate is 
readily accessiblo.—Act V of 1869, Part IIT (¢). 

Magistrates in the capacity of Justices of the Peace are required by 8. 34 of the Mutiny Act to 
transmit to the nearest Gencral or other Officer commanding a Descriptive Roll in a prescribed form 
to the ead that such person may be removed by order of such officer and proceeded against according 
to law. ‘The deserter should be forthwith conveyed to some public prison if the regiment or corps to 
which he is suspected to belong is not in India but if tho regiment or corps be in India, the Magis- 
rate may deliver him into custody of the nearcst military post, if within reasonable distance, 
although the regiment to which such person Ss suspected to bolohg may not be stationed at such 
nilitary post.—Sco Govt. Bengal Cir. 111, dated Sept. 12, 1873 ; sce also Smyth, p. 145. 


Arrest of vagabonds, 55 [S. 94.) Any officer in charge of a Police- 


1ebitual robbers, &c. station may, in like manner, arrest or cause to be 
arrested— 


(a) any person found taking precautions to conceal his presence within 
he limits of such station, under circumstances which afford reason to believe} 
hat he is taking such precautions with a view to committing a cognizable 
ffFence ; or : 

(b) any person within the limits of such station who has no ostensible 
ara of subsistence, or who cannot give a satisfactory account of him- 
Cir; or 


_ (c) any person who is by repute an habitual robber, house-breaker or 
hief, or an habitual receiver of stolen property knowing it to be stolen, or 
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‘who by repute habitually commits extortion or in order to the committing of 
extortion habitually puts or attempts to put persons in fear of injury. 


The above powers of arrest can without a warrant be exercised only by an officer in charge of a 
Police-station, but such officer can under S. 56 authorize any subordinate officer to make any parti- 
oular arrest by an order in writing. 

An arrest should be at once reported, and the nocessary evidence in proof of the circumstances 
under which it was made, should be sent in to a Magistrate whose proceedings will be regulated by 
Ss, 109, 110. 

Every Daroga or District Polico officer is required to apprehend and send to the Magistrate 
persons found wandering at large within the district who are deemod to be lunatics and all persons 
believed to be dangerous by reason of lunacy.—Act XXXVI, 1858. 8. 4. 

The proper use of a Budmashi Register was discussed by the Allahabad High Court in the case 
of Baboo Lall and Dutteo Lall ». Lieutenant N. M. T. Horsford, District Superintendent of Police, 
and Narain Singh Katwal of Allahabad :— 

“We think it proper to state in this place the opinion which is entemained by us, and we 
believe wo may say also by the other learned Judges of the Court, with respect. to the legitimate use 
which may be made by the Police of Register No. 10, which is more generally known as the Budmash 
List. For the protection of the public, it has been found necessary in every civilized State to 
constitute certain persons, officers for the prevention and detection of crime, and to render them 
efficient, it has also been found necessary to confer on them powers of interfering with the liberties 
of their fellow-citizens, which, if exercised by private persons, would render them liable to civil 
proceedings, Jt is necessary for the efficiency of the Police that they should possess information of 
the namos of persons who aro likely to commit offences, and inasmuch as changes must of necessity 
constantly tako place in tho members who constituto tho Police Force, it is also necessary that the 
information above mentioned should be preserved. ‘To effect this, registers are ordinarily kept, 
showing the names of persons who have committed, or who, on strong grounds, are suspected of 
the commission of, offences. Such a register accuratcly compiled and strictly reserved for the 
purpose for which it is designed, tho private use of the Police, may be of great advantage to the 
public ir enabling the Police to perform their duties effectively. But if this register be a public 
register, cr if the persons having the custody of it allow its contents to be matter of public conversa- 
tion, we can imagino no greater engine of injustice and oppression. 

“The mattor recorded is not confined to facts which have been ascertained by fair and open 
investigation in Courts of Justice. It does, and necessarily must in a great measure, consist of the 
results of ex parte invostigations made in private by the Police. It is, and necessarily must be, in 
great part, the fruit of rumour and suspicion, and sometimes it may be of malice. Were it permitted 
that such a register should be kept as a register to which the public might have access, or of which 
the entrics were bruited about, tho character of honest mon might be blasted, without redress, 
through the instrumontality of any enemy who could gain the car or excite the suspicions of the 
Police. Very shortly aftor the ostablishment of this Court, the abuse of this register was on more 
than one occasion prominontly brought to its notice. It had at that time (and we fear the evil has 
not even yet been cured) come to be regarded as a public register, and Magistrates not unfrequently 

orders, directing the entry of a person’s name as a kind of punishment. The Court, on the 9th 
August 1866, addressed the Government of these Provinces on the subject, and pointed out the 
probabilities and magnitude of the evils of which we have above made mention, and the Government 
mptly passed an order that entries should only be made by the District Superintendent or the 
Magistrate in his capacity of Superintendont of Police, and directed that the register should be 
considerod a private register, and should only be open to inspection by officers of Police. In the 
presont case, had tho orders of Government been obeyed in spirit as well as in Ictter, although the 
plaintiffs might have been unjustly recorded, they would not have been greatly damnified ; but no 
sooner was the entry made than it became known that it had been made.” 


56 [8. 102, para. 1.] When any officer in charge of a Police-station 
Procedure when Police. Yequires any officer subordinate to him to arrest 
officer deputes subordi- Without a warrant (otherwise than in his presence) 
nate to arrest without any person who may lawfully be arrested without a 
warrant. warrant, he shall deliver to the officer required to 
make the arrest an order in writing, specifying the person to be arrested 
and the offence for which the arrest is to be made. . 


If the offence is a cognizable offence an arrest can be made by any Police-officer on his own 
pie fone el and without any warrant or order in writing S. 54, cl. (s): a warrant of arrest may be 
endorsed by one Police-officer for service by another (S. 80); but an order in writing under 8. 56 is 
apparently personal and restricted to the officer to whom it is addressed. 
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57 [S. 93.] When any person in the presence of a Police-officer 
Refusal to give name commits or is accused of committing a non-cogniza- 
and residence. ble offence, and refuses on demand of a Police-officer 
to give his name and residence, or gives a name or residence which such 
officer has reason to believe to be false, he may be arrested by such officer 
in order that his name or residence may be ascertained ; and he shall, within . 
twenty-four hours from the arrest, be forwarded to the nearest Magistrate, 
unless, before the expiration of that time, his true name and residence are 
ascertained, in which case he shall be released on his executing a bond for 
his appearance before a Magistrate if so required. 

No Police officer can without special order from a Magistrate of tho 1st or 2nd class investigate 

@ non-cognizable offence, but, on complaint made of such an offonce to an officer in charge of a 


Police-station, an enéry of its substance should be made in the complaint book, and the complainant 
referred to the Magistrate. S. 156. 


58 [S. 103.] A Police-officer may, for the purpose of arrestin 
Pursuit of offendersinto Without warrant any person whom he is authorize 
other jurisdictions. to arrest under this chapter, pursue such person into 

any place in British India. 

This section goes beyond the corresponding scoction (103) of the repealed Code of 1872 which 
gave this power to pursuo and arrest any person accused of a cognizable offence. This power can 
now be exercised in any caso in which the power to arrest without a warrant is conferred on a Police 
officer. e Ss. 54, 55. 

8. 58 is however limited to any placo in British India but under S. 4 of tho “ Foreign jurisdio« 
tion and Extradition Act” XXI of 1879, tho Govornor General in Council may delegate his powers 
to any servant of the British Indian Government in respect to the arrost of all native Indian subjects 
of Her Majesty boyond the limits of British India and all European British subjects within the 
dominions of Princes and Stutos in India in allianco with Her Majesty. 


59 [Ss. 105, 107.] Any private person may arrest any person who, 
Arrest by private per- 10 his view, commits a non-bailable and cognizable 
sons. offence, or who has been proclaimed as an offender; | 
and shall, without unnecessary delay, make over any person so arrested | 
Procedure on such ar- tO a Police-officer; or, in the absence of a Police- | 
rest. officer, take such person to the nearest Police-station. 
If there is reason to believe that such person comes under the provi- , 
sions of section 54, a Police-officer shall re-arrest him. | 
If there is reason to believe that he has committed a non-cognizable ! 
offence, and he refuses on the demand of a Polige-officer to give his name | 
and residence or gives 1 name or residence which such officer has reason to! 
believe to be false, he shall be dealt with under the provisions of section 57.! 
If there is no reason to believe that he has committed any offence, he shall) 
be at once discharged. 


No person who has boen arrested by a Polico-officer shall bo discharged oxcopt on his own bond 
or on bail, or under the special order of a Magistrate. 8. 63. ’ 


60 [S.101.] A Police-officer making an arrest without warrant shall, 

= oh en, without unnecessary delay and subject to the provi- 

be ee ee aie see sions herein contained as to bail, take or send the 

or officer in charge of Person arrested before a Magistrate having jurisdic- 

Police-station. tion in the case, or before the officer in charge of a 
Police-station. 


ae ee to 8. 80 post for the orders of the Governmont of India regarding tho arrest of Railway 
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Gl [£S. 124, para. 1.] No Police-officer shall detain in custody a 

" Preson arrested not to person arrested without warrant for a longer period 

oe detained more than than under all the circumstances of the case is rea- 

M4 hours. sonable, and such period shall not, in the absence of a 

special order of a Magistrate under section 167, exceed twenty-four hours 

exclusive of the time necessary for the journey from the place of arrest to 
the Magistrate’s Court. 


The course to be taken by Police officer is thus prescribed by 8.°167 :— 

Whenever it appears that any investigation under this chapter cannot be completed within the 
period of twenty-four hours fixed by section 61, and there are grounds for believing that the accusa- 
tion is well-founded, the officer in charge of the Police-station shall forthwith transmit to the 
nearest Magistrate a copy of the entries in the diary hereinafter prescribed relating to the case, and 
‘shall at the same time forward the accused to such Magistrate. 

7 Before a Magistrate can grant a remand under section 167, the accused must have been brought 

‘before him—Shera. 2 Panj. Rec., 72. To remand is to recommit to custedy—Mad, H. Ct. Pro. 

_ June 10 1867. Weir 277. A remand to Police custody ought only to be granted in cases of real 

- mecessity, and when there is good reason to believe that the accused can point out property or do 
something that will assist in elucidating the case.—Panj. O. Ot. Cir. ix, March 16, 1868. The twenty- 
four hours during which the Village Police may detain an accused person under Act (Bombay) 
VIII, 1867, are not to be included in the time allowed to the District Police-officers by this Code.— 
Bom. H. Ot. Cir., 1260, 1869; Resn. in Chambers. 

As to what constitutes a detention by the Polico, the Calcutta High Court, in the case of Behari 
Singh and others (7 W. R., 3), held that, if, as is frequently the case, a Police-officer, without arresting 
& person himself, directs some of the neighbours to take charge of him, he is responsible in the same 
way as if he had himself made the arrest, the porson arrested being in law in his custody. In the 
case of Puran Kusan Narasaya Pantulu (2 Madras, 396), the Madras High Court held that the 
requiring of the attendance of a certain person by letter, and the deputing of two constables to 
accompany him, under the allogation that their duties were to prevent him from speaking to any one, 
amounts to an arrest and confinement. 

In the appeal of a Police-officer convicted of wrongful confinement (S. 340, Penal Code), the 
Calcutta High Court held that a Police-officer is not empowered to detain without question an 
accused person for a period not oxceeding twenty-four hours, but rather he is in no case justified in 
detaining a person for one single hour, except on some reasonable grounds warranted by the circum- 
stances of the case. ‘hoe time during which a person is wrongfully confined by a Police officer is 
material only in fixing the punishment for the offence.—Sheoprosunno Ghosal. 6 W.R., 88. In 
another case, in which a Police officer had been punished under S. 29, Act V of 1861, for having 
detained an accused person more than twenty-four hours, the Calcutta High Court held that, as 
ae os was not continuous, the Police-cfficcr had committed no offence.—Indrobee Shaha, 

¢ BN 

Under no circumstances can an accused person be detained for more than twenty-four hours 
without tho special order of a Magistrate ; and, unless that special order be obtained, he must, at the 
expiration of that poriod, be cither sont in to the Magistrate, or be discharged, any further detention 

| being unlawful. As to the place of confinement, the Court remarked that, though the Code was not so 
express on this point as on the duration of the confinemont, it was perfectly cloar that it was intended 
that, when a Police officer arrosted ¢ny porson, the prisorier should not be kept in confinement in any 
place which the subordinate officer might select, but he should be sent immediately to the Police 
station, and there kept in the custody of the officer in charge of the station, who is the person 
entrusted by the Jaw with the conduct of the inquiry.—Behari Singh and others. 7 W, R., 3. 

Every prisoner must be forwarded from a Police station direct to the nearest Magistrate having 
jurisdiction, and must not be sent to the next superior officer of Policc.—Bengal Govt. Resolution, 
dated 22nd Sept. 1862, para. 12. 

In all heinous cases, when a single prisoner is sent in, he should be handcuffed; when two or 
more prisoners aro sent, they should be handcuffed to each other, two and two. In cases not of a 
heinous nature, prisoners should not be handcuffed, unless violent, and then only by order of the 
officer in charge of the station not below the rank of Sub-Inspector.— Beng. Pol. Cir., 27, 1868. 

A Magistrate is prohibited by S. 344 from remanding an accused person during the course of an 
inquiry or trial of warrant caso (Chapters XV and XVII) for a period exceeding fifteen days, and 
this has been applied by the Bombay High Court as the limit of a Magistrate’s power to authorize 
detention by the Police—Surkya Valad Dhaku, 65 Bom., 31, Croten Cases. 


62 [S. 182, para. 1.] Officers in charge of Police-stations shall re- 
Police to report appre. port to the District Magistrate, or, if he so directs, 
hensions, to the Sub-divisional Magistrate, the cases of all 


G4 8.108; Act IV, 1877,8.15.] When any offence is committed in. 
Offence comntitted in the presence of a Magistrate within the local limits 
Magistrate's presence. of his jurisdiction, he may himself arrest or order . 
any person to arrest the offender, and may thereupon, subject to the provi+ 
sions herein contained as to bail, commit the offender to custody. 


‘Within the local limits of his jurisdiction.” Undor 8. 12, unloss the jurisdiction of a Magis- 
trate has been specially restricted by tho Local Government, or, subject to its control, by the District 
Magistrate, the jurisdiction and powers of overy Magistrate extend throughout the District. 


65 [S. 166, para. 2; Act 1V,18778.62.] Any Magistrate may at 
Arrest by orin presence any time arrest or direct the arrest, in his presence, 
of Magistrate. within the local limits of his jurisdiction, of any 
person for whose arrest he is competent at the time and in the circumstances 
to issue a warrant. 


66 If a person in lawful custody escapes or is rescued, the person 
Power, on escape, to 1f0m whose custody he escaped or was rescued may 
pirstie and cotake. immediately pursue and arrest him in any place in 
British India. 
This is a re-enactment of a portion of 8. 112 of the repealed Code (Act XXV) of 1861. 
A general power of arrest is conferred by S. 54 (cl. v). 

67 The provisions of sections 47,48 and 49 shall apply to arrests 
Provisions of sections Under section 66, although the person making any 
47,48 and49to apply to Such arrest is not acting under a warrant and is not 


arrest under section 66. a Police-officer having authority to arrest. 
This is also a re-enactment of a portion of 8. 112 of the repealed Code (Act XXV) of 1861. 
———_—__—-____—_- 


CHAPTER VI. 
Or PROCESSES TO COMPEL APPEARANCE. 


A.—Summons. 


68 (Ss. 152, 153; Act IV, 1877, S.47.] Every summons issued by 

mise Se gasniecne: a Court under this Code shall be in writing in dupli- 

cate signed and sealed by the presiding officer of 

such Court, or by such other officer as the High Court may, from time to 

time, by rule, direct. . 

Such summons suet served by a Police-officer; or, subject to such 

es consistent with this Code as the Local Govern- 

aaa ey whem ment may prescribe in this behalf, by an officer of 
the Court issuing it. 

This section applies to the police in the towns of Calcutta and Bombay. 
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For the Form of summons see Sch. V, No. 1. 
Wri includes “ printing,” ‘ lithography,” “ photography,” “ engraving,” and every other 
- gaode in which words or figures can be expressed on paper or any substance, 8. 46. 

Every summons should be signed in full by the Magistrate by whom it is issued, with the name 
of his office or the capacity in which he acts. The practice of signing initials only, or of using a 
stamp, is objectionable, and must cease.—Smyth, p. 90. A summons should contain the name of the 
fathor of the person summoned, the caste or tribe to which he belongs, and his residence, so as to 
place his identity beyond doubt.—Jéid, p. 92. 

A summons should state the place at which the person should attend.= Mad. H. Ct., Pro. Nov. 80, 
1874. Weir, 270, (s.c.)7 Mad. XVIII, App. 

One copy of the summons will ordinarily be left with the accused person, the other will probably 
be filed with the record, together with the return of the serving officer. 

The Commanding officer of a Cantonment may send any process requiring service or execution by 
any means not immediatcly at his disposal to the Chief Police-officer in the Cantonment for service 
or execution through the Cantonment Police, and the said Police-officer shall serve or execute such 

rocess in the same manner as if it had been exccuted by the Cantonment Magistrate, and subject to 
esame rules. Act ILI, 1880, 8. 11. ° 


In Bznoau and Assam, under the Court Fees Act, in non-cognizable cases, ®ight annas has been 
fixed as the fee for a summons in respect of one person, or of the first two persons residing in the 
same place, and four annas in respect of every additional person named therein. (Cal. Gaz., 1879, 
p. 805; Assam Gaz., 1879, p. 596. Wilkins, p. 81.) The process is one whether one or more 
persons be named therein, and whether such persons reside in one place or not, but an additional 
fee of four annas is chargeable in respect of every additional person not being the second person 
of more than two residing in the same village named in the summons : thus, if the summons 
include one person residing in village A, und a second person residing in village B, the additional 
fee is chargeable in respect of such second person,—Jbid, In Manpnras, the same rates are charged 
fora summons as in Benaat and AssaM except that, for a summons on evory additional defendant 
or witness if applied for at the samo time and if resident in the neighbourhood, an additional 
fee of four annas is charged ; only hulf these rates are chargeable if the process is to be served 
within a radius of six milcs from the Court-house, the villages within such radius to be determined 
by the Jud.re of each Court, and to be notified in a conspicuous place in the Court-houso.—Mad. Gaz., 
Aug. 1878, p. 1255. Power is given to a Magistrate to excuse indigent persons who may be unable 
to pay the prescribed fees.—Mad, H. Ct. Pro. Sept. 10, 1873. 9 Mad. Jur., 30. 


Duraan. In oT districts eee oe in every 
case in which a procoss has to be executed at a dis- 
are Chittagong. tance of more than 26 miles from the Court from which 
Dinagepore. Noakhally. it is issued, an additional fee of one-fourth is charge- 
aes fe Loca able; and if moro than 60 miles, the fee is increased by 
Banooors. Maunbhoom, one-half, 
Hazareebagh. 
Assan. 

Bylh . } Cachar, 

Nowgong. 


Further, in certain Districts in Bengal and Assam where during a portion of the year travel- 
ling except by boat is impracticable, boat-hire may 


BEnaat, ® : “4 
be charged in addition to other fees. The rate of 
cea Ny enuiue such boat-hire shall be fixed from time to time by 
Dacca. Tipperrah. tho District Magistrate, (subject to approval by the 
Furroepore. Nvacolly. Sessions Judge in the Districts of Assam) and shall 
Assam. be sufficient only to cover on the whole the actual cost 
Sylhet. | Nowgong. of such boat establishment as it may be necessary to 
* Aamroon. Lukhimpore. maintuin for the purpose of serving processes in cases not 


cognizable by the Police, Cal. Gaz, 1879, p. 305; Assam Gaz., 1879, p. 596. Wilkins, 84, 

In Bomuay, the fue chargeable on a summons in a case under Chapters XIX, XX, XXI of the 
Penal Code is four annas and one anna in every other non-cognizable case, and it is only in this 
latter case that the Magistrate may remit the fee,on being satisfied that the complainant has not the 
means of paying it.—Gaz., 1874, p. 580. 


In Bartisu Burman, in non-cognizable cases, a fee of eight annas is chargeable on a summons 
on a witness, and one rupee on a summons on an accused person; no further charge is to be made 
for boat-hire ; a Magistrate who has power to entertain cases on complaint preferred directly to 
can, on special grounds, to be recorded, remit the fee on any process issuing from his Court. 

lah ree eo on any process issued by a Criminal Court of its own motion—Gaz., 1878, 
Pp. 150. 


<h. VI. Ss. 69-78.] SERVICE OF SUMMONS. 47 


69 [S. 154; Act IV, 1877,S8.48.] The summons shall if practicable 
be served personally on the person summoned by 
Bummonshowserved. delivering or tendering to him one of the duplicates 
of the summons. 
Every person on whom a summons is so served oe ai sO ee 
the serving officer, sign a receip erefor on the 
carey Seana back of the other duplicate. 
The refusal to give a receipt for a summons is not an offence under S. 173, Penal Code—In the 
matter of Bhobaneshwar Dutt. 2 Cal. L. R., 80: Kalya bin Fakir. 5 Bomb., 84 Cr. Ca. 
970 [S. 154.] Where the person summoned cannot by the exercise 
Service when personsum. Of due diligence be found, the summons may be 
moned cannot be found. served by leaving one of the duplicates for him with 
some adult male member of his family, or, in a Presidency-town, with his 
servant residing with him; and the person with whom the summons is 80 
left shall, if so required by the serving officer, sign a receipt therefor on the 
back of the other duplicate. 


S. 72 provides for the servico of summons on a person in the service of the Governmont, or a 
Railway Company. 

The mero showing of a summons is not sufficient service. Either tho original should bo left or 
exhibited, or a copy delivered or tendered—Karsandal Danatram. 6 Bomb., 20 Cr. Ca. 


M1 (8. 155; Act IV, 1&77, S. 49.] If the signature mentioned in 
Procedure when receipt sections 69 and 70 cannot by the exercise of due dili- 
cannot be obtained. gence be obtained, the serving officer shall affix one 
of the duplicates of the summons to sonie conspicuous part of the house or 
homestead in which the person summoned ordinarily resides ; and thereupon 
the summons shall be deemed to have been duly served. 


72 (8. 158 Proviso.] Where the person summoned is in the active 
Bervice on servant of Service of the Government or of a Railway Company, 
Government or of Railway the Court issuing the summons shall ordinarily send 
Company. it in duplicate to the head of the office in which such 
person is employed; and such head shall thereupon cause the summons to be 
served in the manner provided by section 69, and shall return it to the Court 
With the endorsement required by that section. 


The corresponding section of the repealed Code of 1872 made it optional with the Magistrate to 
make such special service. The present aw declares that it ghall be the ordinary mode of service 
in such cases, 

Service should be made through the local head of the office ; thus, in the case of a Police-officer, 
summons should be served through the District Superintendent, or the Assistant District Superin- 
tendent in charge of the Subdivision to which the officcr may belong.—Cal. H. Ct. Cir. 14, Deo, 6, 
1866. Wilkins, 98. And in the case of a medical subordinate at a Subdivision, through the Magis- 
trate or other executive head of the District, in order to enable him, in communication with the 
Civil Surgeon, to make arrangements for the conduct of the medical dutics.—Cal. H. Ct. Cir. 1, 
Jan. 1, 1868. Wilkins, 98. Whenever it way be necessary to summon an Officer or Soldier in 
Military employ, summons should be sent under cover tu the officer in command of the Regiment 
or detachment with an application for hia assistance to serve it.—Cal. H. Ct. Cir. 24, June 24, 
1878. Wilkins, 98. 

ae note to 8. 80 for the orders of Government. of India, regarding the arrest of Railway 
servants. 


73 [Act XXIII, 1840, 8.1; Act IV, 1877, 8. 50.] When a Court 
Service of summons out- desires that a summons issued by it shall be served 
side local limite. at any place outside the local limits of its jurisdic- 
tion, it shall ordinarily send such summons in duplicate to a Magistrate 
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within the local limits of whose jurisdiction the person summoned resides or 
is, to be there served. 


M4 [Act IV, 1877, 8.51.] When asummons issued by a Court is 
Proof of service in such Served outside the local limits of its jurisdiction, and 
cases, and when serving in any case where the officer who has served a sum- 
officer not present, mons is not present at the hearing of the case, an 
affidavit, purporting to be made before a Magistrate, that such summons has 
been served, and a duplicate of the summons purporting to be endorsed (in 
the manner provided by section 69 or section 70) by the person to whom it 
was delivered or tendered or with whom it was left, shall be admissible in 
evidence, and the statements made therein shall be deemed to be correct 
unless and until the contrary is proved. : 
The affidavit mentioned in this section may be attached to the duplicate 
of the summons and returned to the Court. 


B.—Warrant of Arrest. 


75 [S. 159; Act IV, 1877,8. 56.] Every warrant of arrest issued by 
Worm of warrant of ar- 9 Court under this Code shall be in writing, signed 
reat. by the presiding officer, or, in the case of a Bench of 
Magistrates, by any member of such Bench ; and shall bear the seal of the 


Court. | 

ccitaenoy wana: aoe such warrant shall remain in force until it 

Af axrest: is cancelled by the Court which issued it, or until it 
is executed. 


See Sch. V, No. 2 for the form of a warrant of arrest. 

Writing includes “ printing,” “lithography,” ‘ photography,” “ engraving,” and every other 
mode in which words or figures can be expressed on paper or on any other substance. 8. 4, (e.) 

Under the Court Foes Act, in non-cognizable cases, the following fees arc chargeable on 
warrants :—in BenaAL and Assam, one rupee in respect of the arrest of one person (Cal. Gaz., 1879, 
p. 805: Assam Gaz, 1879, p. 596, Wilkins, 81:), and an additional fee of four annas is chargeable 
in respect of any person exceeding one named in a warrant Thi. in Mapras, twelve annas (Gaz, 
August 6, !873, p. 1255); but only half rates are chargeable in Madras if the process is to be 
executed within a radius of six miles from the Court-house; and it has further been ordered that 
if the warrant remains unexecuted for fifteen days after its delivery to the oflicer entrusted with if 
execution an additional foc of the same rate shall be levied for every fifteen days or portion of 
fifteen days until return is made, provided that such delay is not attributable to the officer 
of the Court. Magistrates may forcgo the collection of fees for the service of processes in 
non-cognizable cases, whore tho parties are unable to pay them.—Mad. Govt. Pro., Sept. 10, 1873. 
9 Mad. Jur., 30. Sec note to 8. 68, p. 46 ante, for the additional rates chargeable in certain districts 
and under certain circumstances in Bongal. . . 

In Barris Burman, the fee chargeable on a warrant of arrest in a non-cognizable case is two 
Rupees, tho Magistrate having the power to remit the fee in any caso for special reasons to be 
accorded..—Gas., Sept. 27, 1873, p. 183. 

In Bomnay, the fee chargeable on a warrant of arrest in a case under Chapters AIX, XX or XXI, 
Penal Code, is one rupee and in every other non-cognizable case four annas; in the last mentioned 
oases only, the Magistrate may remit tho feo if he is satisfied that tho complainant has not the means 
of paying it.—Gaz., 1874, p. 580. 

Warrants issuing out of a Magistrate's Court should be writton ‘‘in the language in ordinary use 
in the District in which it is held,” that is to say (with certain exceptions) in the language in which 
the proceedings of the soveral Courts are conducted. But where a warrant is sent for execution to 
the Magistrate of a District in which a different language is in ordinary use, the warrant should be 
accompanied by a translation, certified by the transmitting officer to be correct, into such other 
language or into English. In such cases it would also be proper that the warrant should always 
be accompanied by a letter in English requesting its execution.—Cal. H. Ct. Cir. 3, July 25, 1872. 


Ch. VI. Se. 75-77.] WARRANT OF ARREST. 49 


‘Warranta should be signed with the full name and office of the Magistrate. Initials are no 
per signature. Signature by stamp is prohibited.— Panj. O. Ot. Cir. 20, 1869. Smyth 98. 

The following observations were made by Sargent, J. (Jn re James Hastings, 9 Bom. 16th as 
to the Leiprieset for sealing a warrant to ensure its validity, and certain particulars which sho be 
specified therein :— 

‘‘ Having regard to the opinion that has been generally entertained by the Judges in England 
that a seal was necessary at common law to the validity of a warrant, and that it is expresal 
provided by the Code of Criminal Procedure that a warrant shall be sealed, I should hesitate mu 
before coming to the conclusion that a seal is not essential to the validity of a warrant issued under 
the Code. The reason for requiring a seal seems to be that the attaching of a seal shows that the 
instrument to which it is attached has not been issued without the deliberation, as well of course as 
to prove the authority of the instrument.” 

‘‘T think I am bound to follow the principle involved in the ruling of the Court of England in 
Hood’s case (1 Mood, Cr. Cas. 281), which is, that a warrant shall contain a distinct and unequivocal 
intimation to the person that he is the individual in Court to be apprehended, and must surrender 
to the officers, an@this too the more especially as the form of warrant provided in the Oode requires 
that his residence should be inserted. The issuing of general warrants is, it is well known, illegal, 
and this though not, properly speaking, a general warrant which means a warrant to apprehend all 
persons commiting a particular offence or class of offences, is however of such a general nature as to 
justify thd Police in arresting any person of the namo of James Hastings whoever ho may be, or 
wherever he may be found, the number of persons to be arrested under it being limited only by the 
limit to the number of persons bearing that name. The warrant in this case is, in my opinion, far 
more general than was the warrant in Hood’s case, and I am therefore of opinion that it is bad.” 

The place where the Magistrate signs the warrant should appvar on the face of it.—JZb., p. 160. 

So in the Punjab it has been ordered that in all warrants and processes of every description, the 
father’s name, the caste or tribe and the residence of the person to be arrested or summoned should 
be entered so as to place his identity beyond doubt. ‘The warrant should also set forth the Court 
from which it issues and the name of the District.—Smyth, p. 92. 

Where it appeared that there was no sufficient evidence of the commission of an offence, since 
the criminal acts chargod did not amount to an offence without a certain specified intention and 
that intention was not entered in tho warrant, it was held that the warrant was bad and should be 
set aside.—Biddumukee Debee. 6 B. L. R., 129, App. 

If the warrant be issued for the arrest of a European British subject by a Magistrate who is not 
competent to inquire into or try the caso, it should be made returnable before a Magistrate who is 


competent todo so. See 8. 446. 
76 [S. 160; Act IV, 1877, 8. 58.] Any Court issuing a warrant for 
Court may direct secu- the arrest of any person may in its discretion direct 
rity to be taken. by endorsement on the warrant that, if such person 
execute a bond with sufficient sureties for his attendance before the Court 
at a specified time and thercafter until otherwise directed by the Court, the 
officer to whom the warrant is directed shall take such security and shall 
release such person from custody. 

The endorsement shall state (2) the number of sureties, (b) the amount 
in which they and the person for whose arrest the warrant is issued are to 
be iid gua bound, and (c) the time at which he is to attend before the 
wO ° 

Whenever security is taken under this section, the officer to whom 

RBecognizanceto be for- the warrant is directed shall forward the bond to 
varded. the Court. 


Security may be provided by depositing a sum of money or Government Promissory Notes to 
he amount specified in the warrant. 8. 613. 

8. 170 provides for the taking of security by a Police-officer from an accused person for his 
pearance before a Magistrate whenever on investigation there appears to be reasonable ground of 
uspicion or sufficient evidence that he has committed a cognizable and bailable offence. 8. 92 
rovides for the issue of a warrant of arrest if the person bound over to attend does not appear. 

ings may also to take to forfeit the bond. S, 614. 


77 (Ss. 161, 164: Act IV, 1877, Ss. 56, 59.] A warrant of arrest 
Warrants to whom di- shall ordinarily be directed to one or more Police- 
ected. officers, and, when issued by a Presidency Magistrate, 


7 
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‘shall always be so directed; but any other Court issuing such a warrant 
may, if its immediate execution is necessary and no Police-officer is imme- 
diately available, direct it to any other person or persons; and such person 
or persons shall execute the same. 
When a warrant is directed to more officers or persons than one, 
Warrant to several per- it may be executed by all, or by any one or more of 
sons. them. 


8. 79 enables a Police-officer to whom a warrant is directed or endorsed to endorse it for 
execution by another Police-officer. 

Warrants should be directed to the senior officer of Police in attendance at a Court, by whom 
they should be registered in a book kept for that purpose. He should then endorse on such warrant 
the name of the officer who is charged with its execution (generally the officer in charge of the 
Police Station), and should despatch it without delay. The officer receiving the warrant may again 
transfer it for execution to another Police-officer, but in every instance a regulér endorsement must 
take place, ao that the namo of the officer executing the process may be apperent on the order.— 
Beng Pol Cir. 20 1862; 12, 1864. 


The Commanding officer of any Cantonment can send any process requiring service or execne 
tion by means not immedintely within his power to the chief Police officer who is directed to act as 
if it had issued from tho Cantonment Magi:trate. Act III, 1880, 8. 11. 

978 [S8. 162.] A District Magistrate or Sub-divisional Magistrate may 

Warrant may bo direct- direct a warrant to any Jandholder, farmer or mana- 
ed to landholders, &c. ger of land within his district or sub-division for the 
arrest of any escaped convict, proclaimed offender or person who has been 
accused of a non-bailable offence, and who has eluded pursuit. 

Such landholder, farmer or manager shal] acknowledge in writing the 
receipt of the warrant, and shall execute it if the person for whose arrest it 
was issued is in, or enters on, his land or farm, or the land under his 
charge. 

When the person against whom such warrant is issued is arrested, he 
shall be made over with the warrant to the nearest Police-officer, who shall 
cause him to be taken before a Magistrate having jurisdiction in the case, 
unless security is taken under section 76. 

* Proclaimed offender.” S. 87 provides for the issue and publication of a proclamation for the 
appearance of any person against whom warrant of arrest has been executed but cannot be executed. 
8. 64. Cl iii, contemplates also a similar proclamation by order of the Local Government. 

The wilful neglect by a lundholder or other person mentioned in S. 78 to execute a warrant 
directed to him, would be punishable under the latter part of 8.187, Penal Code, with simple 
imprisonment for aix months, or fine of five hundred Rupees, or both. 

79 8.165; Act IV, 1877,8.60.] A warrant directed to any Police- 

Warrant directed to officer may also be executed by any other Police- 
Polioe-ofMficer. officer whose name is endorsed upon the warrant by 
the officer to whom it is directed or endorsed. 

80 [S.176.] The Police-officer or other person executing a warrant 

Notification of sub. Of arrest shall notify the substance thereof to the 
etanoe of warrant. person to be arrested, and, if so required, shall show 

him the warrant. 

Arrest is made by actually touching or confining the body of the person to be arrested, unless 
there be submission to custody by word or action. S 46. Unless he has suthority to arrest without 
& warrunt, the person making any arrest should have the warraut in his possession at the time of 
arrest. for if he hus not got it, and the person to be arrested offers resistance. he cannot be convicted 
of resisting an officer in the execution of his duty.—Codd v. Cube. 1 Ex D., 852. 

The Government of India Resolution 206—8, June 20, 1877 has applied the terms of S 72 ante 
to the execution of warrants for the arrest ofa Railway servant. Such warrants should be directed tos 


Police officer of a superior grade, who shall, if he finds on proceeding to execute it that the immediate 
arrest of the Railway servant would occasion risk and inconvenience to the public, make arrange- 


Ch. VI. Ss. 80-85.} EXECUTION OF WARRANT BEYOND JURISDICTION. 81 


ments to prevent escape and apply to the proper quarter to have the accused relieved, deferring 
arrest until he is relieved. The Government ders were circulated by Bengal Pol. Cir. 
July 27, 1877. 
£S. 183.] The Police-officer or other person executing a warrant 
Person arrested to be Of arrest shall (subject to the provisions of section 76 
brought before Court as to security) without unnecessary delay bring the 
without delay. person arrested before the Court before which he is 
required by law to produce such person. 


Where warrant may be 82 [S. 167; Act IV, 1877, 8.63.] A warrant of 
exscuted. arrest may be executed at any place in British India, 


83 [£ Ss. 168,170; Act IV, 1877, 8. 61.] When a warrant is to be 
Warrant forwarded to executed outside the local limits of the jurisdiction 
Magistrate for execytion of the Court issuing the same, such Court may, 
outside jurisdiction. instead of directing such warrant to a Police-officer, 
forward the same by post or otherwise to any Magistrate or Commissioner of 
Police within the local limits of whose jurisdiction it is to be executed. 

The Magistrate or Commissioner to whom such warrant is so forwarded 
shall endorse his name thereon, and, if practicable, cause it to be executed 
within the local limits of his jurisdiction. 

In Bomnay, District Superintendents and Assistant District Superintendents of Police have been 
empowered to act under this section, — Gaz. 1873, p. 439. 
84 [Ss. 168, 170; Act IV, 1877, 8. 64.] When a warrant directed to 
Warrant directed to 2 Police-officer is to be executed beyond the local 
Police-cficer for execu- limits of the jurisdiction of the Court issuing the 
tion outside jurisdiction. same, he shall ordinarily take it for endorsement 
either to a Magistrate or to a Police-officer not below the rank of an officer 
in charge of a station, within the local limits of whose jurisdiction the 
warrant is to be executed. 

Such Magistrate or Police-officer shall endorse his name thereon, and 
such endorsement shall be sufficient authority to the Police-officer to whom 
the warrant is directed to execute the same within such limits, and the 
local police shall, if so required, assist such officer in executing such 
warrant. 

Whenever there is reason to believe that the delay occasioned by obtain- 
ing the endorsement of the Magistrate or Police-officer within the local 
limits of whose jurisdiction the Warrant is to be &xecuted will prevent such 
execution, the Police-officer to whom it is directed may execute the same 
without such endorsement in any place beyond the local limits of the juris- 
liction of the Court which issued it. 

This section applies to the police in the towns of Calcutta and Bombay. 

In Bomnay, District Superintendents and Assistant District Superintendents of Police have been 
mnpowered to act under this section.— Gaz, 1873, p. 439. 
85 [S. 169; Act IV, 1877, 8. 65.] When a warrant of arrest is exe- 
Procedure on arrest of Cuted outside the district in which it was issued, the 
yersonagainst whomwar- person arrested shall, unless the Court which issued 
‘ant issued. the warrant is within twenty miles of the place of 
wrest, or igs nearer than the Magistrate or Commissioner of Police within 
he local limits of whose jurisdiction the arrest was made, or unless security 
s taken under section 76, be taken before such Magistrate or Commissioner. 
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86 [8.170: Act AG et 8. 65.] Such edb or vier aeqceeeai 
Proved shall, if the person arrested appears to be the person 
before atte tg intended by the Court which issued the warrant, 
rested is brought. direct his removal in custody to such Court: Pro- 
vided that if the offence is bailable, and such person is ready and willing to 
give bail to the satisfaction of such Magistrate or Commissioner, or a direc- 
tion has been endorsed under section 76 on the warrant and such person is 
ready and willing to give the security required by such direction, the Magis- 
trate or Commissioner shall take such bail or security, as the case may be, 
and forward the bond to the Court which issued the warrant. 
Nothing in this section shall be deemed to prevent a Police-officer from 
taking security under section 76. 


In Bomnay, District Superintendents and Assistant District Superintendenfs cf Police have been 
empowered to act under this section—Gaz. 1875, p. 439. e 


C.—Proclamation and Attachment. 


87 [S8s. 171, 853: Act X, 1875, 8. 82: Act IV, 1877, Ss. 67, 187. ] 
Proclamation for person If any Court has reason to believe (whether after 
absconding. taking evidence or not) that any person against 
whom a warrant has been issued by it has absconded or is concealing him- 
self so that such warrant cannot be executed, such Court may publish a 
written jena requiring him to appear at a specified place and at a 
specified time not less than thirty days from the date of publishing such 
proclamation. 
The proclamation shall be published as follows :— 


(a) it shall be publicly read in some conspicuous place of the town or 
village in which such person ordinarily resides ; 

(b) it shall be affixed to some conspicuous part of the house or homestead 
in which such person ordinarily resides, or to some conspicuous place of 
such town or village; and 

(c) a copy thereof shall be affixed to some conspicuous part of the 
Court-house. 

A statement by the Court issuing the proclamation to the effect that 
the proclamation was duly published on a specified day shall be coyclusive 
evidence that the requirements of this section have been complied with, and 
that the proclamation wag published on such day. 


Bee Sch. V, for the form of proclamation, No. 4, for the appearance of a person accused, and 
No. 5, for the attendance of a witness. 

In Bomnay, the fee for a proclamation is one Rupee, in cases falling under Chapter XIX, KX, 
XXI of the Penal Code, and in all other non-cognizable cases four annas. In the last-mentioned 
oases only the Magistrate may remit the fee if he is satisfied that the complainant has not the means 
of paying it.—Gaz., 1874, p. 580. 

n Bene@at and Assam, the fee for proclamation for an absconding party has been fixed at two 
Ru : and for a witness at eight annas—Cal/. Gaz., 1879, p. 304: Assam Gaz., 1879, p. 596. 
Wilkins, 81. If after proclamation an absent witness shall appear, and the Court shall be of opinion 
that such witness absconded or concealed himself for the purpose of avoiding the service of the 
warrant on him, such Court may order the witness to pay the costa of the proclamation.—Jdid. 

In antic pines a Rupee veg raets fixed as the fee chargeable ap tapioca ie issued 2 
@ non-cogniszable caso, the istrate having the power to remit the fee for special reasons to 
reoorded.—Gas., 1873, p. 197. . fi ‘ 

In Benoat and Assam, a foo of one Rupes is chargeable on a warrant of attachment, when it is 

to aay officers in charge of property four annas per diem is chargeable for each officer so 
canloved= 1. Gaz., 1879, p. 804; dessa Gas., 1879, p. 596. Wilkins, 81. 


Ch, VI. Ss. 87-889]  aTTACHMENT OF PROPERTY AFTER WARRANT. 88 


If an acoused person, against whom a warrant and proclamation have been ismed, a 
within the term specified in the proclamation, he is not liable to punishment under 8S. 172, Penal 
Code: but if he neglects to attend on the proclamation, he is liable to punishment under 8, 174.— 
Qmesh Chunder Bose, 5 W. R., 71. 


The Magistrate of the District can under S. 78, direct a warrant or warrants to landholders, &o., 


for the arrest of any proclaimed offender, or person who has been accused of a non-bailable offence 
and who has eluded pursuit. 


In Bencat, rewards for the apprehension of offenders may be offercd at the following rates—by 
a District Superintendent of Police, up to Rs. 60: by the Inspector-Gencral of Police, up to Rs. 600: 
by the District Magistrate, up to Rs. 200; by Commissioners, up to Rs. 600—See Bengal Pol. Oir., 
Jan. 8, 1864: Cir. June 3, 1878. 


88 [Ss. 172, 853; Act IV, 1877, Ss. 68, 187.] The Court may, after 

Attachment of property issuing a proclamation under section 87, order the 

of person absconding. attachment of any property, moveable or immove- 
able, or both, belonging to the proclaimed person. 

Such order shall authorize the attachment of any property belonging 
to such person within the district in which it is made ; and it shall authorize 
the attachment of any property belonging to such person without. such 
district, when endorsed by the District Magistrate within whose district such 
property is situate. © 

If the property ordered to be attached be debts or other moveable pro- 
perty, the attachment under this section shall be made— 

(a) by seizure, or 

(6) by the appointinent of a receiver ; or 

(c) by an order in writing prohibiting the delivery of such property 

to the proclaimed person or to any one on his behalf; or 

(d) by all or any two of such methods, as the Court thinks fit. 

If the property ordered to be attached be immoveable, the attachment 
under this section shall, in the case of land paying revenue to Government, 
be made through the Collector of the District in which the land is situate, 
and in all other cases— 

(ec) by taking possession ; or 

(f) by the appointment of a receiver ; or 

(g) by an order in writing prohibiting the payment of rent or 
delivery of property to the proclaimed person or to any one on his 
behalf; or 

(h) by all or any two of such methods, as the Court thinks fit. 


The powers, duties and liabilities of a receiver appointed under this 
section shall be the same as those of a receiver appointed under Chapter 
XXXVI of the Code of Civil Procedure. 

If the proclaimed person dves not appear within the time specified in 
the proclamation, the property under attachment shall be at the disposal of 
Government; but it shall not be sold until the expiration of six months 
from the date of the attachment, unless it is subject to speedy and natural 
decay, or the Court considers that the sale would be for the benefit of the 


owner, in either of which cases the Court may cause it to be sold whenever 
it thinks fit. 


See Sch. V, Form 6 for the form of an order of attachmenit. 

The same fee is chargeable in Bomsay on an attachment as on a proclamation. 

In Banca and Asaa, one Rupee is charged for a warrant of attachment, and where it is necessary 
to place officers in charge of property attached, a daily fee of four annas is charged for cach officer 
#0 enployed—OCsl, Gas., 1879, p. 304: Assam Gac., 1879, p. 696. Wilkins, 81. 
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If the blade Mug attachment be a aera les estate the sale will be held by the 
Collector—Bengal Rev. Bd. Cir. No. 9, July 1878: Cal. H. Ct. Cir. No. 7, Aug. 17, 1878: 


Wilkins, 99. 
89 (Ss. 178, 854: Act X, 1875, 8. 83: Act IV, 1877, Ss. 69, 188. J 
Restoration of attachea If, within two years from the date of the attachment, 
property. any person whose property is or has been at the dis- 
posal of Government under the last paragraph of section 88 appears volun- 
tarily, or is apprehended and brought before the Court by whose order the pro- 
perty was attached, and proves to the satisfaction of such Court that he did 
not abscond or conceal himself for the purpose of avoiding execution of the 
warrant, and that he had not such notice of the proclamation as to enable 
him to attend within the time specified therein, such property, or, if the 
same has been sold, the nett proceeds of the sale, or if part only thereof has 
been sold, the nett proceeds of the sale and the residue of the property, 
shall, after satisfying thereout all costs incurred in consequence of the 
attachment, be delivered to him. 


A person whose application under 8 89 for the delivery of property or the proceeds of the sale 

page has been rejected has the right of appeal to the Court to which an appeal ordinarily 
06. Wd. 

The maximum fine which mvy be imposed on an absconding witness is 1,000 rupees (S, 172, 
Penal Code), but regard must be had to the powers of the Magistrate passing the order. 

A Magistrate fined a witness who failed to appear after proclamation and attachment of his 
property. The Sessions Judge, on appeal, reversed the order, on the ground that the appellant's 
answer to the charge should have been recorded, and that, not being so recorded, the fine was illegal. 
The Calcutta High Court declared that the Judge had taken a mistaken view of the law, for taking 
a witnese’s answer supposes that the man has made his appearance, whereas, a8 in the present case, 
if he did not ome in, and his defence could not be recorded, he would escape punishment —Rhedoy 
Nath Hiswas, 2 W. R..45. The terms of the law,(S 88), it will be observed, are, “if the proclaimed 

on does not appear within the time specified in the proclamation, the property under attach- 
ment shall bo at the disposal of Government,” so that his mere absence could place property in the 
hands of Government An opportunity is however given by S 89, for him to recover it on provin 
‘to the satisfaction of the Court that he did not absccnd or conceal himself for the purpose o 
avoiding execution of the warrant, and that he had not such notice of the proclamation as to enable 
him to attend within tho time specified therein.” 

On his surrender he must be asked whether he absconded or concealed himself. Where the 
Magistrate failed to do this, the proceedings and salo were quashed as irregular.—Sheodyal Singh. 
6 W. R., 79. It is for the accused person to show that he has not been evading justice. As he did not 
attempt to do so, the Magistrate was competent to declare his property to be at the disposal of 
Government, notwithstanding that through mistake or inadvertence such an order had not been 

7 a before his appearance within the six months specified in 8. 88.—Bissonath Sircar. 

. B., 63. 

The Magistrate should be most careful not to interfere with or disturb the possession of third 
persons; he has no authority to ordes the attachment of any property unless it belongs to the party 
absconding. ‘Ihe claimants are not barred by the sale, and may bring a suit in the Civil Court 

nat the purchasers to establish their rights. When claimants have held back for six months, a 
Meier possibly may be justified in presuming that the property was not theirs, leaving them to 
vindicate any right that they may have in the Civil Court. He may fairly say that he is not bound 
to try a question which is more properly one for the Civil Court.—Chamroo Roy, 7 W. B., 35; 
Qhunder Bhon Singh, 17 W. 8, 10. 

If the proceedings have been regularly conducted, a suit on the part of the absconding party 
will not lie.--Bakhowree Singh, 8 W. R , 207, Civi? cases. 

While cortain property was under attachment by order of a Magistrate under 8. 88, it was 
attached and sold by a Civil Court in execution of a decree against the absconding person. On 
ex of the term fixed in the proclamation in consequence of the non-appearance of the absconding 

etor the property became “at the disposal of Government’ and was eventually sold by the 
strate. A dispute consequently arose between the purchaser in the Civil Court and the purchaser 

at tne sale held by the Magistrate which was finally determined by the High Court in favour of the 
. It was held that the right of the Government was under the terms of the law—“ shall be 

at the disposal of Government’’—ahsolate and that the nature of the title obtained from Government 
was further evidenced by the fact that even if the proprietor appeared and satisfied the Magistrate 
that his absence was due to no fault of his own, he could not under 8. 89, recover his own property 
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a heel the nett proceeds of the sale—Sheikh Gholam Abid v. Tulsiram Bera, Cal. H. Ot., March 
, ; 


D.—Other rules regarding processes. 


90 [S.148, para. 2: Ss. 150, 156, 352, 355, 494, para. 1: Act X, 1875, 
Iasue of warrant inlien ©8- 81, 84: Act IV, 1877, Ss. 34, 36, 58, 185, 186 217.) 
of or in addition to sum- A Court may, in any case in which it is empowered 
mons. by this Code to issue a summons for the appearance 
of any person other than a juror or assessor, issue, after recording its reasons 
in writing, a warrant for his arrest— 


(a) if, either before the issue of such summons, or after the issue of the 
same but before the time fixed for his appearance, the Court sees reason 
to believe that he has absconded or will not obey the summons; or 

(b) if at such time he fails to appear and the summons is proved to 
have been duly served in time to admit of his appearing in accordance 
therewith and no reasonable excuse is offered for such failure. 

Sch. V, No. 7. contains a form of warrant to be used under S. 90. 

No fees aro chargeablo when the process is issued by a Court of its own motion solely for the 
purpose of taking cognizance of and punishing any act done, or words spoken, in contempt of its 
own authority— Wilkins, 87. 

Great care should be taken that a warrant, which always implies personal arrest and restraint, 
never goes forth when a summons would be sufficient for the ends of justico—Smyth, p. 98. 
Witnesses arrested under a warrant and brought before a Magistrate should not be treated as 
criminals, and put into irons; they should be simply treated as persona arrested on civil process— 
Cal. H. Ct Cir 21, Nov 22, 1864: Agra Sud. Ct Cir. 3, 1865: Jud. Com. Panjab Cir. 2, 1865. 

Reading S. 90, with Ss. 93, and 76, a Magistrate is competent to admit to bail recalcitrant 
witnesses who may have been arrested under S 90—Mad. H. Ct. Pro. May 11, 1881, Weir, 860. 

When the serving officer is present at the day of trial, his statement will be duly recorded 
regarding service of summons, but if he is not present, or if the summons has been served outside 
the local limits of the Court's ee an affidavit purporting to be made before a Magistrate 
that such summons has been duly served, and a duplicate of the summons purporting to be endorsed 
by the person to whom it is delivered or tendered shall be admissible in evidence, 8. 74, 

Q] [Act IV, 1877, S. 140.] When any person for whose — 

Power to take bond for ance or arrest the officer presiding in any Court 
appearance. is empowered to issue a summons or warrant is 
‘ata in such Court, such officer may require such person to execute a 

nd with or without sureties for his appearance in such Court. 

92 [S. 2u8, para. 2: Act IV, 1877, S. 124.] When any person who 

Arreat on breach ofbona i8 bound by any bonde taken under this Code to 
for appearance. appear before a Court does not so appear, the officer 
presiding in such Court may issue a warrant directing that such person be 
arrested and produced before him. 


Proceedings can also be taken under S. 514, for enforcing the penalty of the bond. 


93 [S. 158, para. 1; 8.185, Act IV, 1877, 8.52.] The provisions 
Provisions inthis chap. CONntained in this chapter relating to a summons 
ter generally applicable aaa bbsairoeay and eg issue, service and execution 
to summonses and war ghail, so far as may be, apply to every summons and 
rants of arrest. every warrant of arrest issued under this Code. | 


No fee shall be levied for any summons to attend as a juror or assessor in a Court of Session. 
Cal, Gas., 1879, p. 304: Assam Gaz., 1879, p. 56. Wilkins, 81. : 
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CHAPTER VII. 


Or Processes To coMPEL THE Propuction or DocumENTs AND OTHER 
MovEaBLE PROPERTY AND FOR THE DISCOVERY OF PERSONS WRONGFULLY 


CONFINED. 
A.—Swmmons to produce. 


94 [Ss. 164, 365: Act X, 1875,S. 86: Act IV, 1877, S.144.] When- 
Bummons to produce ever any Courtforfin any place beyond the limits of 
Gocument or other thing. the towns of Calcutta and Bombay} any officer in 
charge of a Police-station, considers that the production of any document 
or other thing is necessary or desirable for the purposes of any investiga- 
tion, inquiry, trial or other proceeding under this Code by or before such 
Court or officer, such Court may issue a summons, or such officer a written 
order, to the person in whose possession or power such document or thing is 
believed to be, requiring him to attend and produce it, or to produce it, at 
the time and place stated in the summons or order. 

Any person required under this section merely to produce a document 
or other thing shall be deemed to have complied with the requisition if he 
cause such document or thing to be produced instead of attending personally 
to produce the same. 

Nothing in this section shall be deemed to affect the Indian Evidence 
Act, 1872, sections 123 and 124, or to apply to a letter, post-card, telegram 
or other document in the custody of the Postal or Telegraph authorities, 


A person summoned to produce a document docs not become a witness by the mere fact that he 
uces it, and cannot be cross-examined unless or until he is called asa witness. Evidence Act 


I, 1872), 8. 189. 
Se. 123, 124, of the Indian Evidence Act 1872, relate to evidence derived from unpublished 


a regarding affuirs of State, and communications made to a public officer in official 
06. 
95 [S. 869: Act IV, 1877, 8. 146.] If any document in such custody 
Procedure as to letters is, in the opinion of any District Magistrate, Chief 
and telegrams. Presidency Magistrate, High Court or Court of Ses- 
sion, wanted for the purpose of any investigation, inquiry, trial on,other 
roceeding under this UCode, such Magistrate or Court may require the 
ostal or Telegragh authorities, as the case may be, to deliver such docu- 
ment to such person as such Magistrate or Court directs. 

If any such document is, in the opinion of any other Magistrate, or of 
any Commissioner of Police or District Superintendent of Police, wanted 
for any such purpose, he may require the Postal or Telegraph Department, 
as the case may be, to cause search to be made for and to detain such docu- 
ment, pending the orders of any such District Magistrate, Chief Presidency 


Magistrate or Court. 
B.—Search-warrants. 


96 (Ss. 866, 368, 369: Act X, 1875, 8. 87: Act IV, 1877, Ss. 145, 159, J 
When search-warrant Where any Court has reason to believe that a person 
may be issued. to whom a summons or order under section 94 ora 


requisition under section 95, paragraph one, has been or might be addressed 
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will not or would not produce the document or other thing as required by 
such summons or requisition, 

or where such document or other thing is not known to the Court to be 
in the possession of any person, 

or where the Court considers that the purposes of any inquiry, trial or 
other proceeding under this Code will be served by a general search or 
inspection, 

it may issue a search-warrant; and the person to whom such warrant 
is directed may search or inspect in accordance therewith aad the provisions 
hereinafter contained. 

Nothing herein contained shall authorize any Magistrate, other than a 
District Magistrate or Chief Presidency Magistrate, to grant a warrant 
to search for a document in the custody of the Postal or Telegraph 
authorities. 

It any person not being duly empowerod on that behalf issues a search-warrant for a letter in 
the Post Office or a telegram in the Telegraph Department his proceedings are void (8. 530), that is 
lo say, his orders will receive no attention. 


‘The provisions of Ss. 43, 75, 77, 79, 82, 88, 84 shull, so far as may bo, apply to all searoh-war- 
rants issued under this section. 8S. 101. 


97 [S. 368, para. 2.] The Court may, if it thinks fit, specify in the 
Power to restrict war- warrant the particular place or part thereof to which 
‘ant. only the search or inspection shall extend; and the 
oerson charged with the execution of such warrant shall then search or in- 
pect only the place or part so specified. 


_ Bch. V, No. 8 contains « form of warrant to scarch aftor information of a particular offence. 


98 [S. 377; Act IV, 1877, S. 160.] Ifa District Magistrate, Sub- 
Bearch of house suspect. ‘ivisional Magistrate, Presidency Magistrate or Ma- 
id to contain stolen pro- gistrate of the first class, upon information and 
erty, forged documents, after such inquiry as he thinks necessary, has reason 
e: to believe that any place is used for the deposit 
ir sale of stolen property, 

or for the deposit or sale or manufacture of forged documents, false 
ieals or counterfeit stamps,or coin, or instruments or materials for counter- 
eiting coin or stamps or for forging, 

or that any forged documents, false seals or counterfeit stamps or coin, 
r instruments or materials used for counterfeiting coin or stamps or for 
orging, are kept or deposited in any place, 

ae “abel by his warrant authorize any Police-officer above the rank of a 
onstable— 


(a2) to enter, with such assistance as may be required, such place, and 

(6) to search the same in manner specified in the warrant, and 

(c) to take posseasion of any property, documents, seals, stamps or coins 
herein found which he reasonably suspects to be stolen, unlawfully obtain- 
d, forged, false or counterfeit, and also of any such instruments and 
aaterials as afvresaid, and 

(d) to convey such property, documents, seals, stamps, coins, instru- 
rents or materials before a Magistrate, or to guard the same on the spo 
ntil the offender is taken before a Magistrate, or otherwise to dispose 
hereof in some place of safety, and 


8 
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(ec) to take into custody and carry before a Magistrate every person 
found in such place who appears to have been privy to the deposit, sale, or 
manufacture or keeping of any such property, documents, seals, stamps, 
coins, instruments or materials, knowing or having reasonable cause to 
suspect the said property to have been stolen or otherwise unlawfully obtain- 
ed, or the said documents, seals, stamps, coins, intruments or materials to 
have been forged, falsified or counterfeited, or the said instruments or 
materials to have been or to be intended to be used for counterfeiting coin 
or stamps or for forging. 

Bch. V, No. 9 contains a form of warrant under S. 98. 

The provisions of Ss. 43, 75, 77, 79, 82, 83 and 84 shall, so far as may be, apply to all search- 
warrants issued under this section—B8,. 101. 

Many of the expressions in 8. 98 have special definitions in the Penal Code which apply equally 
to this Code :— ‘ 

STOLEN PROPERTY is thus defined in 8. 410, Penal Code. Property, the possession whereof has 
been transferred by theft, or by extortion or by robbery, and property which has been criminally 
misappropriated, or in respect of which criminal breach of trust has been committed is designated 
“Stolen proporty.” But if such property subsequently comcs into the possession of a person legally 
entitled to possession thereof, it ceases to be stolen property, Sec Act VIIT, of 1882. 

“Theft,” “extortion,” “robbers,” “criminal misappropriation,’ “criminal breach of trust’”’ 
are also defined respectively in Ss, 378, 383, 3890, 403, 406 of the Penal Code. 

A PoRGED DOCUMENT is a document made wholly or in part by forgery —S.°470, Penal Code; and 
S. 468 declares that whocver makes any false document or part of a document with intent to cause 
damage or injury to tho public or any person, or to support any claim or title, or to cause any person 
to part with property or to onter into any express or implicd contract, or with intent to commit 
fraud or that ‘raud may bo committed, commits forgery. ‘‘ Making a false document” is defined by 
8. 464: “document” by 8S. 29: “public” by 8.12: ‘ person” by 8.11: “injury” by S, 44, Penal 

8. 

Countrerreit. A person is said to “counterfeit” who causes one thing to resemble another 
thing, intending by means of that resemblance to practice deception or knowing it to be likely that 
deception will thereby be practised. Fxrplanation. It is not casential to counterfeiting that the 
deception should be oxact. 8S. 28, Penal Code, 

Coin is metal used for the time being as money and stamped and issucd by the authority of 
some State or Sovercign Power in ordcr to be so used. Act AIX, 1872, S. 1: S. 280, Penal Code. 


99 [S. 373, para. 2; 8. 374.] When, in the execution of a search- 
Disposal of things founa Warrant at uny place beyond the local limits of the 
in search beyond jurisdic. jurisdiction of the Court which issued the same, an 
tion. of the things for which search is made are found, 
such things, together with the list of the same prepared under the, provi- 
sions hereinafter contained, shall be immediately taken before thet Court 
issuing the warrant, unless such place is nearer to the Magistrate having 
. jurisdiction therein than to’such Court, in which case the list and things 
shall be immediately taken before such Magistrate; and, unless there be 
good cause to the contrary, such Magistrate shall make an order authorizing 
them to be taken to such Court. 


C.—Discovery of persons wrongfully confined. 


100 If any Presidency Magistrate, Magistrate of the first class or 
Search for persons SUb-divisional Magistrate has reason to believe that 
wrongfully confined. any person is confined under such circumstances that 
the confinement amounts to an offence, he may issue a search-warrant, and 
the person to whom such warrant is directed may search for the person so 
confined ; and such search shall be made in accordance therewith, and the 
person if found shall be immediately taken before a Magistrate, who shall 
make such order as in the circumstances of the case seems proper. 
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“¢ Reason to believe.” A person is said to have reason to believe a thing if he has sufficient 
cause to believe that thing, but not otherwise—S. 26, Penal Code. 

The definition of “ wrongful confinement” is thus given in the Penal Code—Whoever volun- 
tarily obstructs any person so as to prevent that person from proceeding in any direction in which 
that person has a right to proceed is said wrongfully to restrain that person (S. 389), and whoever 
wrongfully restrains any person in such a manner as to prevent that person from proceeding 
yeyond certain circumscribing limits, is said wrongfully to confine that person. (S. 340.) 


D.—General Provisions relating to searches. 


101 [Ss. 370—373, para. 1; Ss. 375,376; ActIV,1877,8.161.] The 
Direction, &o. of search- provisions of sections 43, 75, 77, 79, 82, 88 and 84 
warrant. shall, so far as may be, apply to all search-warrants 
ssued under section 96, section 98, or section 100. 


102 [ Ss: 382, 388, 384; Act IV, 1877, S.162.] Whenever any place 
Persons in charge of liable to search or inspection under this chapter is 
losed place to allow closed, any person residing in, or being in charge of, 
earch. such place shall, on demand of the officer or other 
erson executing the warrant, and on production of the warrant, allow him 
ree ingress thereto, and afford all reasonable facilities for a search therein. 

If ingress into such place cannot be so obtained, the officer or other 
erson executing the warrant may proceed in manner provided by section 48, 


103 [S. 385; Act IV, 1877, S. 65.] Before making a search under 
Bearch to be made in this chapter, the officer or other person about to make 
resence of witnesses. it shall call upon two or more respectable inhabitants 
f the locality in which the place to be searched 1s situate to attend and 
ritness the search. 

The search shall be made in their presence, and a list of all things 
eized in the course of such search and of the places in which they are 
espectively found shall be prepared by such officer or other person and 
igned by such witnesses, but no person witnessing a search under this sec- 
.on shall be required to attend the Court as a witness of the search unless 
oecially summoned by it. 

The occupant of the place searehed, or some person in his behalf, shall, 
Occupant of place in every instance, be permitted to attend during the 
arched may attend search, and a copy of the list prepared under this 
sction, signed by the said witnesses, shall be delivered to such occupant or 
arson at his request. ; ° 


All search-warrants must be executed in daylight, ¢, ¢., between sunrise and sunset, unless there 
| special rensons demanding immediate search ; but in such a case the reasons must be specially 
ported to the District Superintendent for the information of the Magistrate having jurisdiction, 
eng. Pol. Cir. 21, 1862. 

The sending for shopkeepers selected arbitrarily by the Police and making them witnesses to 
e search of the houscs of accused persons isa fruitful source of oppression and extortion. It is 
ficult to prescribe rules for the selection of witnesses to the search of houses for stolen property, 
it District Superintendents can easily ascertain by questioning tho witnosscs sent whether they 
‘ve been unfairly selected; the respectable houscholder should not be summoned a second time 
itil his neighbours have had their turn, unless good reason be: given for their exemption. Suspect- 

shopkeepers are just as liable to be summoned as other and respectable inhabitants of a place. 
mg. Pol. Cir. 4, 1868. , 
E.~Muscellan cous. 


104 [S. 367; Act X, 1875, 8. 88.] Any Court may, if it thinks fit, 
Power to impound do. impound any document or other thing produced 
ment, &c. produced. before it under this Code. 
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JOS {8. 878, para. 2; Act IV, i877, 8. 147.] Any Magistrate may 

Magistrate may direct direct a search to be made in his presence of any 
search in his presence. place for the search of which he is competent to 
iseue a search-warrant. 


gil gine 


PART IV. 
PREVENTION OF OFFENCES. 


CHAPTER VIII. ° 


Or Security FoR KEEPING THE PEACE aND FoR Goop BrEHaviovr. 


A,—Security for keeping the Peace on Conviction. 


106 [S. 489, para. 1; Ss. 490, 493, para. 1; Act X, 1875, 8S. 140; 
Seourity forkeepingthe Act IV, 1877, S. 208.] Whenever any person ac- 

peace on conviction. cused of rioting, assault or other breach of peace, or 
of abetting the same, or of assembling armed men or taking other unlawful 
measures with the evident intention of committing the same, or any person 
accused of committing criminal intimidation by threatening injury to person 
or property, is convicted of such offence before a High Court, a Court of 
Session or the Court of a Presidency Magistrate, a District Magistrate, 
a Sub-divisional Magistrate or a Magistrate of the first class, 

and such Court is of opinion that it is necessary to require such person 
to execute a bond for keeping the peace, 

such Court may, at the time of passing sentence on such person, order 
him to execute a bond for a sum proportionate to his means, with or without 
sureties, for keeping the peace during such period, not exceeding three 
years, as it thinks fit to fix. 

If the conviction is set aside on appeal or otherwise, the bond so exe- 
cuted shall become void. 


Boh. V. No. 10, contains a form of bond to keep tho peace. 

Bends in criminal cases are exumpt from Stamp duty—Court Fees Act (VII, 1870) S. 19, Cl. xv. 
Soh. II, Art. 6, furthor declares that bail bonds and other instruments of obligation, not otherwise 
provided for by that Act, when given by direction of any Court shall bear a stamp fee of eight annas. 

The words “ or any person accused of committing criminal intimidation by threatening injury 
to person or property” are new and havo been introduced in consequence of the judgment of 
Straight, J. in the case of Raghubar, I. L. R., 2 All., 351. It should be noted that these words do 
not express all the acts that amount to the offence of criminal intimidation as defined in S. 508, 
Penal Code, as “ injury to reputation” is not specified in section 106. 

The Calcutta High Court has refused to set aside an order requiring security to keep the peace 
on conviction of criminal trespass (not one of the offences specified in S. 106) on the ground that 
the conduct of the party bound over, as shown in tho evidence on the trial, indicated an intention to 
commit a breach of the poace-—-Gendoo Khan, 7 W. R., 14: Jhapoo and others, 20 W. R., 37. 

If a Magistrate of the second or third class requires a bond to be executed under 8. 106 his 
proovedings are void (S. 630) but if, at the conclusion of the trial, he should be of opinion that the 
convict should also execute a bond to keep the peace as provided by S. 106 he should record his opinion 
to that effect and forward the accused to the District Magistrate or Sub-divisional Magistrate to 
whom he is subordinate who can pass such order as he may think fit and as is‘according to law. 


Ef the person required to give security under S, 106 is under sentence of imprisonment, the period 
for which seourity is required will eile on expiration of that sentence (S. 120), and if the 
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conviction and sentence are set aside on appeal “ the bond so executed shall become void.” 8, 106. 
(The order would become incapable of being enforced by requiring a bond to be executed.) 8S. 128 
provides for the course to be taken if security is not given ‘on or before the date from which the 
period for which such security is to be given, commences.” 

Under 8. 106 which does not reproduce the last para. of 8. 489 of the Code of 1872, it would 
seem that security to keep the peace in consequence of proceedings on a criminal trial can be taken 
only by a Court before which the case may come judicially, either as Court of first instance or of 
appeal, or in the case of a Magistrate on areferonce by a subordinate Magistrate under 8. 849 as 
already explained—See Bobheki Pathak, 21 W. R., 12. 

The difference between the procedure necessary in order to require security under 8, 106 and 
under 8s. 107, 108 should be noted. In the former case, the order can be passed on conviction of 
any of certain specified offences ; in the latter, formal procecdings must be taken, summons in the 
first instance being issued and evidenco taken as in trials in summary cases, (S, 117), to prove that it 
is nec for keeping the peace that the person summoned should execute a bond with or withont 
sureties. The reason for the difference is obvious. In the one case the Magistrate has adjudicated 
on the ovidence on the trial in the presence of the person to be bound over, that facts are established 
requiring security because he has convicted the accused of a breach of tho peace or an intention to 
commit a breach of tXe peace, whereas in the other case the Magistrate proceeds on information, the 
value of which must be tested in the presence of the person concorned who should also have an oppor- 
tunity of showing that it is not reliable—In the matter of Umda Khanum, 8 Cal. L. R., 72: Raja 
Run Bahadoor Singh, 22 W. R., 79: Mad. H. Ct., Pro., May 19, 1874. Weir, 407. 

A Court before which a case in which sentence has been passed for ono of the offences specified 
in 8. 106 comes in appeal is competent in dismissing that appeal to add to that order, an order 
requiring the appellant to execute a bond to keep the peaco—Kanta Proshad. I. L. R., 4 All, 2, 
Fut Bencu, A similar order can be passed by the High Court as a Court of Revision—Mahomed 
Jafir and othors. I. L. R. 3, All., 545. Furp Bencu. 

Although an order requiring security to keep the peace is not appealablo, the District Magis- 
trate may, at any time, for sufficicnt reasons to be recorded in writing, cancel any bond exeouted 
by the order of any Court not suporior to his Court—S. 125. And a similar provision is made 
(8. 124) for the release of uny person imprisoned on failuro to give security ; report to be made if 
such order was passed by a Court of Session or High Court, for tho ordor of such Court. 

The period for which security is required will, if the porson, in rospect of whom the order is 
made, is under sentence of imprisonment, commence on expiry of such sentence. 8. 120, post. 


B.—Security for keeping the Peace in other Cases and Security for Good 
Behaviour. 


107 [Ss. 491, 502, last para.; Act IV, 1877, Ss. 25, 281.] Whenever 
Security forkeepingthe a Presidency Magistrate, District Magistrate, Sub- 
peace in other cases. divisional Magistrate, or Magistrate of the first class 
receives information that any person is likely to commit a breach of the 
peace, or to do any wrongful act that may probably occasion a breach of the 
peace, within the local limits of such Magistrate’s jurisdiction, or that there 
18 Within such limits a person who is likely to commit a breach of the peace 
or do any wrongful act as aforesaid in any place beyond such limits, the 
Magistrate may, in manner hereinafter provided, require such person to show 
cause why he should not be ordered to execute a bond, with or without 
sureties, for keeping the peace for such period not exceeding one year as the 
Magistrate thinks fit to fix. 
The jurisdiction of the Magistrate should be noted. He may tako proceedings to require secu- 
rity from a person likcly to break the peace within his local jurisdiction, or from a person who is 
within his jurisdiction and is likely to commit a breach of the peace beyond it. The terms of the 


bond would be general so that it could be enforced on breach of its conditions in any part of British 
India. See 8. 121 post. 

To summons to show cause would bo in the form. prescribed by Schedule V, No. 12. 

If a Magistrate not duly empowered in that behalf domands seourity to keep the peace, his 
proceedings are void. 8. 530 (/) 

Inasmuch as the order to be made under 8. 112, copy of which is to be delivered to the person 
summoned to show cause, should set forth the substance of the information received on which 
sherpa: have been taken, the Magistrate should terminate the proceeding by refusing to pass any 

order if he finds that that information is unfounded. Tho party summoned not be 


al 
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a galled upon to furnish sage on a perfectly distinct ground from that on which Pee 
-. -grene atarted without being ae anew a full and complete opportunity of meeting answerilg 
“ay farther ground which ip¢hy sufficient way may have arisen for still suspecting that ho was 


to commit a breacbrof the peace—Ram Kishen Acharjee Chowdhry. 21 W. R., 6 


: Tt must ap the face of the Magistrate’s order, that he has received credible information 


that the persons” ordered to enter into their recognizances were likely to commit a breach of the 
pee, or to do’an act that might probably occasion a breach of the peace.—Bireshuree Prashad. 6 
® 9 


én a person appears before a Magistrate and swears that he is in fear of his life on account 
of the conduct of a person named, the Magistrate is competent to consider such to be credible infor- 

on within the terms of 8.107, and may act thereupon—Tarinee Kant Lahory, 8 W. R., 79; 

tendro Roy, 7 W. R., 80; but a mere petition unsupported by any definite complaint or 
deposition on solemn affirmation, and which did not state that there was any probability of a breach 
of the peace, was held not to amount to credible information.—Chamaro Malo, 8 W. R., 86. 

The report of a Subordinate Magistrate is credible information, upon which the Magistrate of 
the District is competent to act—Nellikel Edatthil Itti Pungy Achen, 2 Mad., 240; Jivanji Singh. 6 
Bomb., Cr. Ca. ; also the report of a Police officer—Bindabun Shaha. 10 W. R., 41. 

The report of a Subordinate Magistrate, though it is credible information 6n which a Magistrate 
can issue a summons under 8. 107, is not evidence on which ho can arrive at a conclusion that the 
— aro likely to commit a breach of the peace—Napa bin Basapi, Bom. H. C., November 28, 

871; noris a Police report legal evidence in such a matter—Obhaya Chowdry. 6 B. L. R., 141, App. 

The act of which information-is given and in respect of which security is required must be an 
act shown to have beon in contemplation at the time the information was given, and not merely one a 
repetition of which may be apprehended from past misconduct of the kind without anything further. 
Thus the fact that certain persons were constantly creating disturbances in certain bazars is insuffi- 
cient ground.—Mad. H. Ct. Pro., Aug. 29, 1876. Weir, 407. 

e law now expressly declares that the act which may probably occasion a breach of the peace 
must be a wrongful act. This is in accordance with the opinion oxpressed in Kashi Chunder Dass, 
19 W. B., 47, where sccurity was taken from a man who was building a wall on his own land merely 
because his neighbour objected to it on the ground that tho droppings from that wall would probabl 
fall on the th..tch of his house and injure it, and a breach of the peace was consequently anticipated. 
The High Oourt held that it was never intended that a person should be prevented by a Magistrate 
from vee his rights of property becauso another person is likely to commit a breach of the 
peaco if he did so. 

Similarly whore a Ticcadar applied to the Polico for protection while attaching the crops of 
ryota for arrears of rent. it was held that because a breach of the peace was likely to ensue was 
insufficient ground for roquiring him to give security.—Jn re Shco Churn Lall. 8 Cal. L. R., 280. 


108 [S. 494 Proviso.] When any Magistrate not empowered to 
Procedure of Magis. Proceed under section 107, or a Court of Session or 
trate, &c ,notempowered High Court, has reason to believe that any person is 
toactundersectionl07.— jikely to commit a breach of the peace or to do any 
wrongful act that may probably occasion a breach of the peace, and that 
such breach of the peace cannot be prevented otherwise than by detaining 
such person in custody, such Magistrate or Court may issue a warrant for 
his arrest (if he is not already in custody or before the Court), and may send 
him before a Mngistrate empowered to deal with the case under section 107. 
A Magistrate before whom a person is sent under this section may in 
his discretion detain such person in custody until the completion of the 
inquiry hereinafter prescribed. 


109 [S. 504, paras. 1 and 4; S. 515, para. 2; Act IV 1877, Ss, 212, 

Beourity for good be- 213.J Whenever a Presidency Magistrate, District 

haviour from vagrantsand Magistrate, Sub-divisional Magistrate or Magistrate 
sumpected persons. of the first class receives information— 


(a) that any person is taking precautions to conceal his presence within 
the local limits of such Magistrate’s jurisdiction, and that there is reason to 
believe that such person is taking such precautions with a view to committing 
an offence, or 


Ch, VIII. Ss. 109-110.]  —s secunrry FoR GOOD BEHAVIOUR. 63 


) that there is within such limits a person who has no ostensible 
means of subsistence, or who cannot give a satisfactory account of himeelf, 
such Magistrate may, in manner hereinafter provided, require such 
person to show cause why he should not be ordered to execute a bond, with 
sureties, for his good behaviour for such period not exceeding six months as 
the Magistrate thinks fit to fix. 


Schedule V, No. 11 contains the form of bond for good behaviour. 

Ifa Magistrate not duly empowered in that behalf demands security for good behaviour, his 
proceedings are void—S. 530 (d). 

An officer in charge of a Police-station can without warrant arrest any person conducting him. 
self in the manner described by S. 109 (8. 55) and he can also by an order in writing direct any 
Police-officer to arrest such a person. (S. 56.) 

Proceedings taken under S. 109 should be quite irrespective of any proceedings on account of 
any offence committctl.—1 W. R., 14, C. L.: Shunder Bhim. Bomb. H. Ct. Sept. 17, 1869. 

Proceedings should not be taken against more than one person in each cause. The character of 
each person should form the subject of a separate inquiry. The evidence against one should not be 
mixed up with evidence against another. By such « course of proceeding there must be consider. 
able danger of a man being prejudiced. Jn re Koikot Noshyo and another, Cal. H. Ct. June 14, 
1877. See also Mad. H. Ct. Pro., March 17, 1863. Weir, 411. 


11O [Ss. 505, 506; Act IV. 1877, Ss. 213, 214, eer Whenever a 
_ Presidency Magistrate, District Magistrate, Sub- 
seas hou ee aitul divisional Magistrate or Magistrate of the first class 
»ffenders. specially empowered in this behalf by the Local 
FJovernment receives information that any person within the local limits of 
1is jurisdiction is an habitual robber, house-breaker or thief, or an habitual 
receiver of stolen property knowing the same to have been stolen, or that he 
1abitually commits extortion, or in order to the committing of extortion 
1abitually puts or attempts to put persons in fear of injury, 
such Magistrate may, in manner hereinafter provided, require such 
yerson to show cause why he should not be ordered to exccute a bond, with 
ureties, for his good behaviour for such period not exceeding three years 
is the Magistrate thinks fit to fix. 


If a Magistrate not duly empowered in that behalf demands security for good behaviour, his 
roceedings are void. 8S. 630, (d). 

Sch. V, No. 11 gives a form of bond for good behaviour, 

The object of this provision of the law is the prevention not the punishment of crime, and with 
hat object it authorizes a Magistrate to require from particular persons good and sufficient securit 
w their good behaviour. But it is only for the purpose of securing future good behaviour that this 
ower should be used. Any attempt to use it for the purpose of punishing for past offences is wrong 
nd not sanctioned by law.— Umbica Prashdd, 1 Cal. L. R., 268, 

Because a person is “ by no means a reputablo character” is no sufficient ground for requiring 
im to furnish security for good behaviour.—Kalachand Dass, I. L. R., 6 Cal., 14. 

Where the charge upon which a person is tried is one of injury to the person, a Magistrate 
inmot require security for good behaviour on the ground that the accused is a person of violent or 
ingerous character. S. 110 solely relates to the calling upon persons of habitually dishonest livea, 
id in that sense “desperate or dangerous,” to find security for good behaviour, as a protection to 
6 public against repetition of crimes by them in which the safety of property is menaced and not 
6 security of the person alone is jeopardised. The mere fact of a previous conviction or previous 
mvictions of offences involving dishonesty is not sufficient to justify the putting in force the powers 

S. 110 unless there is some additional evidence to show that the person complained agairst has 
me some act or resumed avocations that indicate on his part an intention to return to his former 
urse of life and to pursue a career of preying upon the community. The greatest thief is entitled 
a locus penitentie, when he has served out his punishment ; it is only when he outrages that grace 
nich is extended to him, und thereby shows that he is unreformed, that the machinery of the Code 
ould be brought inte operation, in order to obtain a substantial guarantee for society that he will 
A ate further depredations upon it.— Nawab. I. L. R., 2 All, 886; see also Narain Soobadhee. 


. B., 6. 
Proceedings under 8S. 110 should not be taken while the person against whom they are dirccted 
under trial for an offence committed by him as such a course is likely to prejudice him very seri- 
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__.. om his trial. The Calcutta High Court in the case of Umbica Prashad and another, I Cal. 
1. £., 268 strongly condemned auch proceedings. In that case Umbica Prashad was committed on 
a charge of ‘‘ receiving” (8.411. Penal Code) and bail was refused by the Magistrate. On a 
motion made to it, the High Court ordered him to be admitted to bail. Before Umbica Prashad could 
reach his house, procecdings under 8. 110 were instituted although at the same time his trial for a 
criminal offence was pending. He was required to give security for good behaviour or on default to 
suffer rigorous imprisonment, and on being committed for trial by the Court of Session was acquitted 
of the charge of dishonestly receiving stolen property. The order requiring security for good beha- 
viour was set aside, the High Court observing that when, in the case of a man who has nover been 
convicted of any offence, the Magistrate orders that security shall be given of a description which it 
is necessarily difficult to find and directs that in default of giving the security, the imprisonment 
shall be rigorous, tho Magistrate has oxercised his direction ina manner wholly unreasonable and 
bad, and more especially when he indicates no reason why with a view to the prisoner’s future good 
behaviour it is desirable that the imprisonment shall be of the more severe kind. The proceedings 
either were illegal and wrongly instituted for the sole purpose of securing at all hazards the punish- 
ment of the petitioner, or thore was an utter and fatal want of discretion in thei institution and in 
the order made, ‘i 

After the expiration of the term of security, a second ae cannot be demanded except on 
#ome new proof of bad livelihood, or that the person is not capable of following an honest calling. 
If, on being set at liberty, he should return to his former course of life, and it appears that he con- 
tinues to be a porson of such a character whom it is dangerous to the community to have at large, 
he may be brought before a Magistrate, and after evidence of his proceedings has been laid before 
such: officer, a further ordur may be passed requiring him to give first security. —Sheikh Himayat, 
Cal. H. Ct., July 29, 1862; Juswuxt Singh, 6 W. It., 18; Daneo, 4 Panj. Rec., 72. 


ll] (C8. 517.] The provisions of sections 109 and 110 do not apply 
Proviso aa to European tO European British subjects in cases where they 


vagrants. may be dealt with under the European Vagrancy 
Act, 1874 


Any Police-officer may, within the limits of the towns of Calcutta, Madras and Bombay, require 
any person who is apparently a vagrant to accompany him or any other Police-offlcer to, and to 
appear before, the nearest Magistrate of Police, and may, without those limits, require any such 
porson to accompany him or any other Police-oflicer to, and to appear before, the nearest Justice of 
the Peace exercising the powcrs of a Magistrate of tho first class under the Code of Criminal Proce- 
dure. Tho Kuropcan Vagrancy Act, (IX of 1874) 8.4. A vagrant is defined to be a person of 
European extraction found asking for alms, or wandcring about without any employment or visible 
means of subsistence. 

Any European British subject, who upon the summary inquiry mentioned in section 5 (of the 
European Vagrancy Act 1874), has been determined to be a vagrant, or who has been convicted 
under section twenty-two or section twenty-three, shall, so long as ho remains in India, be subject 
beyond the limits of the said towns to the provisions of the Code of Criminal Procedure (other than 
those oontained in Chapter XXXVILI, now Chapter VIII of the same Code) applicablo to an Euro- 
pean not being a British subject.—S 30, Act IX of 1874. 5S. 22 refers to the conviction of a person 
who having entered into an agrcemont that he will not return to India for five ycars breaks that 
agreement and 8. 23 to persons of European extraction asking for alms. 


112 [Ss. 492, 509, para. 1; 8. 515, para. 1; Act IV of 1877, Ss. 216, 
222.] When a Magistrate acting under section 107, 

mnuer ue petaade: section 109 or section 110 deems it necessary to re- 
quire any person to show cause under such section, he shall make an order 
in writing, setting forth the substance of the information received, the 
amount of the bond to be executed, the term for which it is to be in force, 
and the number, character and class of sureties (if any) required. 


8. 107 refors to security to keep the peace ; Ss. 109, 110 to security for good behaviour. 

The Code of 1872, now repealod, required that these matters should be set forth in the sum- 
mons. 8.213 of this Code directs that they shall be set forth in an order in writing made by the 

te. ‘8.116 requires that every summons or warrant issued in proceedings under this 
ohapter shall be accompanied by a copy of this order which shall be delivered at the time of service 
of the summons or execution of the warrant of arrest. 

The directions of the law in this respect should be carefully compiled with, but an omission, 
unless it has prejudiced the party summoned, would not vitiate an order requiring security. Koon} 
Behari Chow , 15 W.R., 43. But in the case of Abdoor Bari, 25 W. R., 50, it was held 
unless this and other nocessary particulars were stated in the summons, so as to give the party an 
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opportunity to show cause, no order for security can be passed. (If any such irregularity has been 
committed it can easily be cured by proceeding under §. 113 and by giving the person concerned 
time to defend himself.) 

For the expression “‘ description of surcties” in the corresponding section (509) of the Code of 
1872, 8. 112 of this Code has substituted “ charactor and class of surcties.”’ 

The sureties required need not necessarily be residents of tho District. The Magistrate is not 
competent to reject as an unfit person a surcty offercd merely becauso he resides in another District, 
and more especially when his order docs not place any limit with regard totho description of the 
sureties required ; unduc and unnecessary difficultics cannot bo legally thrown in tho way of persons 
attempting to furnish the required surctics.—Jn re Sunt Belas Singh, Cal. H. Ct., March 29, 1879. 

A Magistrate required tho sureties to be persons of “ reapectability and substance not related to 
him and residing within one mile of his house.” It was found on inquiry that no person of reapec- 
tability lived within that area. The High Court held that socurity should be demanded, but 
expunged the condition, remarking that the law docs not enable a Magistrate to impose arbitrary 
conditions not essential to the object in view, efz., to restrain a party from infringoment of the law, 
still less impossible conditions. To mako such an order was equivalent to saying that the prisoner 
shall not furnish any gccurity at all, but must goto jail—Narain Scobhoodeo, 22 W. B., 37. Fol- 
lowed in Tara Singh. Punj Rec, 1880, p. 91. 

An order directing a person as security to “ pledgo all his proprictary rights in land worth 
Rs. 200” was held to be an improper order. As long as tho security is good and sufficient, and the 
sureties are of a satisfactory character and class, they cannot bo rejectod—Jn ve Ganni, All. H, Ct., 
1875, p. 249. 

The following rules have been passed in British Burmah on this subject :— 

The Courts will reject as surcties all officials of tho Courts and any rolations of such officials, 
except in a caso where they may bo nearly related to or near neighbours of tho porsons called upon 
to give security. 

The Courts will also reject as suretios all persons who tho Court knows, or has roason to believe, 
are making a profession of becoming suretics for others in consideration of payment. 

The officials of all Courts are prohibited, under puin of dismissal from receiving any commission 
on the amount of the surety bond in cases when they aro admitted as suretics.—British Burmah 
Gaz., 1873, Part ITI, p. 3. 

In fixing tho amount of security, a Magistrate should consider tho station of lifo of tho person 
concerned, and should not go beyond a sum for which there is a fair probability of his boing able to 
find security. Tho imprisonment is provided as a protection to socicty against the poerpetration of 
crime by the individual and not as a punishment for a crimo committed, and being mado conditional 
on default of finding sccurity, it is only just and reasonable that tho individual should bo afforded a 
fair chance at least of complying with tho required condition of security.—4 Mad. xlvi, App. Pro, 
April 26, 1869. Weir, 412. This has been quoted with approval by the Calcutta High Court in the 
case of In re Dedar Bukhsh and others, 1. Cal. L. 2. 95; (8. C.) 1. L. 9, 1 Cal, 884, in which also 
it was held that whore primd facie the amount of security required sccms excessive and unreasonable 
the High Court is competent to call upon the Magistrate to state the grounds on which ho fixed that 
amount. 


113 SOS. 492, Expl.: Act IV of 1877, 8. 216, para. 2.) If the person 

Procedure in respect of in respect of whom such order is made is present in 

person presentin Court. Court, it shall be read over to him, or, if he so desires, 
the substance thereof shall be explained to him. 

This course should be taken whenever, as in the case of Ram Kishen Acharjoe Chowdhry, 21 

W. B., 6 (See note to 8. 107 ante), the information on which proceedings wero originally taken is 


found to be unreliable or groundless, and facts subsequently transpire on which tho Magistrate con- 
siders he should proceed. 


114 (Ss. 494, 515, para. 1; Act IV, 1877, S. 217, Proviso.] If such 
Summons or warrant Person is not present in Court, the Magistrate shall 
in case of person not so issue & summons requiring him to appear, or, when 
present. such person is in cnstody, a warrant directing the 
Officer in whose custody he is to bring him, before the Court: 

Provided that, whenever it appears to such Magistrate, upon the report 
of a Police-officer or upon other information (the substance of which report 
{ or information shall be recorded by the Magistrate), that there is reason to 

fear the commission of a breach of the peace, and that such breach of the 
9 
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peace cannot be prevented otherwise than by the immediate arrest of such 
person, the Magistrate may at any time issue a warrant for his arrest. 
For the form of summons see Sch. V. No. 12. 
115 Every summons or Mere issued ret aaa — be 
accompanie a copy of the order made under sec- 
Bharti Ps hapieeatel tion 112, and ich cae shall be delivered by the 
summons or warrant. officer serving or executing such summons or warrant 
to the person served with, or arrested under, the same. 


The serving officer in certifying service should also certify delivery of the copy of the order. 
Ss. 70, 71 provide for the service of summons. 


116 (8. 495; Act IV, 1877, S. 218.] The Magistrate may, if he sees 
Power to dispense with SUfficient cause, dispense with the personal atten- 
personal attendance. dance of any person called upon to show cause why 
he should not be ordered to execute a bond for keeping the peace, and may 
permit him to appear by a pleader. 


Pleader in any proceeding urler this Code before any Criminal Court means a pleader authoriz- 
od under any law for the time being in force to practise in such Court and includes (1) an advocate, 
a vakil and an attorney of the High Court so authorized and (2) any mukhtar or other person 
appointed with the permission of the Court to act in such proceeding. 8S. 4 (7), 


17 ([(S. 491, Expl.; 8. 515, para. 3.] When an order under section 
Inquiry as to truth of 112 has been read or explained under section 118 to 
information. a person present in Court, or when any person 
appears or is brought before a Magistrate in compliance with, or in execu- 
tion of, asummons or warrant issued under section 114, the Magistrate 
shall proceed to inquire into the truth of the information upon which he 
has acted, and to take such further evidence as may appear necessary. 

Such inquiry shall be made, as nearly as may be practicable, where the 
order requires security for keeping the peace, in the manner hereinafter 
prescribed for conducting trials in summons-cases; and where the order 
requires security for good behaviour, in the manner hereinafter prescribed 
for conducting trials in warrant-cases, except that no charge need be 
framed. 

For the purposes of this section the fact that a person is an habitual 
offender may be proved by evidence of general repute or otherwise. 


6 
This section practically reproduces 8. 491, Expl. 1 of the Code of 1872 which declared that a 
Magistrate cannot bind over a person until he has adjudicated on evidence before him. 8. 117 of 
this Code requires the Magistrate to ‘proceed to inquire into the truth of the information upon 
which he has acted” that is, has passed the order under 8S. 112 and issued process for the attendance 
of the particular person. An opportunity should obviously be afforded to that person of disproving 
the truth of the information by cross-examination of the witnesses or by offering evidence on his 


Ow Broooedl 

ings should not be taken against more than onc person in each case. The character of 
Saran pinnae should form the subject of a separate inquiry. The evidence against one should not be 
mixed up with evidence against anothor. By such a course of proceeding there must be considerable 
danger of a man being prejudiced—-Jn re Koikot Noshvo and another. Cal. H Ct., June 14, 1877. 
See aloo Mad. H. Ct. Pro R., March 17, 1863; Weir, 411. 

When the Magistrate who has commenced procecdings under this chapter has vacated office, 
hie successor may continue them, but the party summoned or arrested may ingjst on having all the 
witnesses examined de novo—Baroda Kant Roy, 4 Cal L. R., 452. See 8. 850 post, and note thereto. 

Tf witnesses are cited for the defence, the law, (S. 244) in summons cases, leaves it to the discre- 
tion of the Magistrate, on application made, to issue process to compel the attendance of any witness, 
but he may before summoning any witness on such application require that his reasonable expenses 
incurred 'in attending for the purposes of the trial be deposited in Court. 
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A similar provision is made for the deposit of the expenses of witnesses in warrant cases (S. 267 
but the Magistrate is not bound to issue such proceas if he considers that such application shoul 
be refused on the ground that it is made for the purpose of vexation or delay, or for defeating the 
ends of justice, such ground being recorded in writing. 

In summons cases it has been held that “ under ordinary circumstances a Magistrate is bound to 
— ow Fue in bringing in their witnesses by issuing summons to attend.”—Choyt Singh. 

. R., 70. 

An inquiry should be conducted with due attention to due ordinary forms of justice. The party 
defendant should have every opportunity of cross-examining the witnessos produced against him, of 
making his own statements, and of calling witnesses on his own behalf. But evidence of character, 
good or bad, should be general not particular, it being of course open to the other side to cross- 
examine as to particulars as to the party may seem necessary or prudent. It is for the presiding 
ap ee in his discretion to put such questions to the witnesses on either side as he considers 
needed to inform his own conscience—Mad. H. Ct. Pro., Nov. 3 1868. Weir, 412. 

: It is not sufficient for the Magistrate to say that there is suspicion. He should distinctly explain 

to the defendant what is proved against him. He should not put tho defendant into Aajut or clone 
custody pending the final hearing. The fact that an officer in charge of tho Police-station can arrest 
without a warrant, do@s not justify such an order, for a Magistrate is not competent to refuse bail 
unless tho law specially sanctions such refusal, and when the Magistrate, by his final order has no 
power to commit the porson to jail oxcept on his fuiluro to givo recognizancos or security he must do 
so in the like manner pending inquiry—Kookur Singh. 1 Cal. L. R., 130. 

With referonce to the last pura. of 8. 117 the terms of 8S. 54 of the Evidence Act should be borne 
in mind :—In criminal procecdings tho fact that the accused person has beon previously convicted of a 
criminal offence is relevant; but the fact that bho has a bad character is irrelevant, unless evidence 
has been given that he has a good character, in which case it becomes relevant. Eaplanation. This 
section does not apply to cases in which tho bad character of any porson is itself the fact in issue, 
Act 1, 1872, Evidence Act, 8. 64. 

Although whero witnesses are examined as to general charactor, their testimony is not of much 
value as to the habits of a suspected porson, unless they can in support of their opinion adduce 
instances of the misconduct imputed, when the question is only as to his repute the evidence of wit- 
nesses, if reliable, is not withont valuc, though they may not be ablo to connect the accused person 
with the actual commiesion of crime—Js re Pedda Siva Reddi and another. I. L. R., 3 Mad., 288, 


M8 [S. 497; Act IV, 1877, S. 220.] If upon such inquiry, it is 
Order to give security, Proved that it is necessary for keeping the peace or 
maintaining good behaviour, as the case may be, 
that the person in respect of whom the inquiry is made should execute 
a bond, with or without sureties, the Magistrate shall make an order 
accordingly : 


Provided— 


jfiret—that no person shall be ordered to give security of a nature 
different from, or of an amount larger than, or for a period longer than, 
that specified in the order made under section 1 : 
secondly—that the amount of every bond shall be fixed with due regard 
$0 the circumstances of the case and shall not be excessive : 
thirdly—that when the person in respect of whom the inquiry is made 
.@ minor, the bond shall be executed only by his sureties. 


An <— remo by any Magistrate other than a District Magistrate or Presidency Magistrate 
bap . 8. 406. 
fixing the amount of security, a Magistrate should consider the station of life of the 

cerned, and should not go beyond a sum for which there is « fair probability of his being able to 
Leecurity. The imprisonment is provided as a protection to society against the porpetration of 
ne by the individual and not as a punishment for a crime committed, and being made conditional 
| default of finding security, it is only just and reasonable that the individual should be afforded a 
: ir chance at least of ag ay with the required condition of rccurity.—4 Mad. xhvi., App. Pro., 
‘April 26, 1869; (S. C). cir, 412, Approved and followed Jn re Dedar Bukhsh, 1 Oal. L. B., 95. 

“* O.) LL. B, 2 Cal, 384. 
Ifin fixing the amount of the suretics, the Magistrate appcara to have exercised no discretion at 
) OF has exercised his discretion in a manner wholly unreasonable, the High Court, as a Oourt of 
“~~ will interfere—Juggut Chunder Chuckerbutty, 1 Oal. L. B48. (8.0) LL. RB, 2 
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-. JQ65 £8. 500.] The District Magistrate may at any time, for suffi- 
Power of District Magis. Client reasons to be recorded in writing, cancel any 
| tate to cancel any bond bond for keeping the peace executed under this 
for keeping the peace. chapter by order of any Court in his District not 
’ guperior to his Court. 
If any Magistrate not being empowered by law in that behalf cancels a bond to keep the peace, 
his proceedings are void. 8. 580 (/)/. 

126 [S8s. 501, 518; Act 1V, 1877, S, 226.] Any surety for the 

Discharge of sureties. peaceable conduct or good behaviour of another 

person may at any time apply to a Presidency Magis- 

trate, District Magistrate, Sub-divisional Magistrate or Magistrate of the 

first class to cancel any bond executed under this chapter within the local 
limits of his jurisdiction. . 

On such application being made, the Magistrate shall issue his sum- 
mons or watrant, as he thinks fit, requiring the person for whom such 
surety is bound to appear or to be brought before him. 

hen such person appears or is brought before the Magistrate, such 
Magistrate shall cancel the bond, and shall order such person to give, for 
the unexpired portion of the term of such bond, fresh security of the same 
description as the original security. Hivery such order shall, for the pur- 
poses of sections 121, 122, 123 and 124, be deemed to be an order made 
under section 106 or section 118, as the case may be. 





CHAPTER IX. 


UnNLawFut ASSEMBLIES. 


127 [{S.480.] Any Magistrate or officer in charge of a Police- 
Assembly to disperse on Station may command any unlawful assembly, or any 
command of Magistrateor assembly of five or more persons likely to cause a 
Police-officer. disturbance of the public peace, to disperse; and it 
shall thereupon be the duty of the members of such assembly to disperse 
accordingly. 
This section applies to the police in the towns of Calcutta and Bombay. 


An assembly of fiva or more persons is designated an “unlawful assembly” if the common 
abject of the persons composing that assembly is— 
First.—To ovorawe by criminal force, or show of criminal force, the Legislature or Executive 
Government of India, or the Governmont of any Presidency, or any Lieutenant-Goveraor, or any 
publio servant, in the exercise of the lawful power of such public sorvant ; or 
| Seoond.—To resist the execution of any law or of any legal process; or 
Thtrd.—To commit any mischief or criminal trespass, or other offence; or 
_ Rourth.—By means of criminal force or show of criminal force, to any person, to take or obtain 
possession of any property, or to deprive any person of the enjoyment of a right of way, or of the 
wee of water or other incorporeal right of which he is in possession or enjoyment, or to enforce any 
wight or supposed right ;— 
Fifth.—By means of criminal forco, or show of criminal force, to compel any person to do what 
he is not legally bound to do, or to omit to do what he is legally bound to do. 
fon.—An assembly which was not unlawful when it assembled, may subsequently 
become an unlawful assembly. 8.141, Penal Code. Any person who being aware of facts which 
wender any assembly an unlawful assembly, intentionally joins that assembly, or conbinues in it, is 
said to be a member of an unlawful assembly. S. 142. 
The offence of being a member of an unlawful assembly is a cognizable offence and therefore 
under S. 54 of this Code any Police officer, may, without orders from a Magistrate, and without 
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a warrant, arrest any person who is concerned in such offence, or against whom a complaint has been 
made or credible information has been received, or a reasonable suspicion exists of his having been 
a member of such assembly. 

Being a member of an unlawful assembly is punishable with imprisonment, rigorous or simple, 
for a term not exceeding six months, or with fine or both—S. 143; and joining or continuing in an 
unlawful assembly, knowing that it has been commanded under S. 127 of this Code to disperse, is 
purishable with imprisonment, rigorous or simple, for a term not exceeding two years, or with fine 
or both—S&, 144, Penal Code. 

If any part of the country be in a disturbed or dangerous state, it is lawful for the In 
General of Police, with the sanction of tho Local Government to be notified by proclamation in the 
Government Gazette, and in such other mannor as the Local Government shall direct, to employ any 
Police Force in excess of the ordinary fixed complement to be quartered therein. The inhabitants 
of that part of the country will be charged with the cost of such additional Police Force, and the 
Magistrate of the District is to assess the proportion to bo paid by them.—Act V, 1861, 8. 16. 

8. 17 of the same Act enacts that when it shall appear that any unlawful assembly or riot or 
disturbance of the peace has taken place. or may be reasonably apprehended, and that the Police 
Forve ordinarily emplgyed for preserving the peace is not sufficient for its preservation and for the 
protection of the inhabitants and the security of the property in the place where such unlawful 
assembly, or riot, or disturbance of the peace has occurred, or is apprehended, it shall be lawful for 
any Police officer not below the rank of Inspector, to apply to the nearest Magistrate to appoint so 
many of the residents of the neighbourhood as such Police officer may require to act as special Police 
officers for such time and within such limitsas he shall deom necessary; and the Magistrate to 
whom such application is made shall, unless he sec cause to the contrary, comply with the 
application. 


128 [S. 481.] If, upon being so commanded, any such assembl 

Use of civil force todis- does not disperse, or if, without being so ued: 
perse. ed, it conducts itself in such a manner as show a 
determination not to disperse, any Magistrate or officer in charge of a Police- 
station, whether within or without the Presidency-towns, may proceed to 
disperse such assembly by force, and may require the assistance of any male 
person, not being an officer or soldier in Her Majesty’s Army or a volunteer 
enrolled under the Indian Volunteers Act, 1869, and acting as such, for the 
purpose of dispersing such assembly, and, if necessary, arresting and confin- 
ing the persons who form part of it, in order to disperse such assembly or 
that they may be punished according to law. 


Every person is bound to assist a Magistrate or Police officer personally demanding his aid in 
the prevention of a breach of the peace or in the suppression of a riot or affruy. 8. 42. 


129 LS. 482.] If any such assembly cannot be otherwise dispersed, 
‘ies stmilitacy force and if it is necessary for the public security that it 
should be dispersed, the Magistrate of the highest 

rank who is present may cause it to be dispersed by military force. 


130 [S. 484.] When a Magistrate determines to disperse any such 
Dutyofoficercommana. %88embly by military force, he may require any Com- 
ing troops required by missioned or Non-commissioned officer in command of 
Magistrate to disperse as- any soldiers in Her Majesty’s eo! or of any volun- 
eombly. teers enrolled under the Indian Volunteers Act, 1869, 
to disperse such assembly by military force, and to arrest and confine such 
persons forming part of it as the Magistrate may direct, or as it may be 
necessary to arrest and confine in order to disperse the assembly or to have 
them D datas according to law. 
ery such officer shall obey such requisition in such manner as he 
thinks fit; but in so doing he shall use as little force, and do as little injury 
to ida and property, as may be consistent with dispersing the assembly 
and arresting and detaining such persons. 


72 CRIMINAL PRocEDURE. ([Chs. IX, X. SB. 181-183. 


48] £8. 487.] When the public security is manisestly endangered 
Power of'Commissionea by any such assembly, and when 710 Magistrate can 
Military officers to dis be communicated with, any Cor “missioned officer of 
perse assembly. Her Majesty’s Army may disperse such assembly by 
military force, and may arrest and confine any perso’ 48 forming part of it, 
in order to disperse such assembly or that they mawy be punished according 
to law; but, i? while he is acting under thins section, it becomes practicable 
for him to communicate with a Magiststrate, he shall do so, and shall thence- 
forward obey the instructions of-+the Magistrate as to whether he shall or 
shall not continue such action. 
132 (Ss. 48295485, 486, 488.] No prosecution against any Magis- 
Protection av.yainst pro. trate, Military officer, Police-officer, soldier or volun- 
seoution.:.~ for acts done teer for any act purporting to be-done under this 
ex this chapter. chapter shall be instituted in any Criminal Court, 
except with the sanction of the Governor-General in Council; and 


; ne” no Magistrate or Police-officer acting under this chapter in good 
aith, : 
(b) no officer acting under section 131 in good faith, 

(c) no person doing any act in good faith in compliance with a requisi- 
tion under section 128 or section 130, and 

(d) no inferior officer, or soldier, or volunteer, doing any act in obedi- 
ence to any order which under military law he was bound to obey, 

shall be deemed to have thereby committed an offence. 


Nothing is said to bo dono or bolieved in good faith, which is done or believed without duc care 
and attontion. 8. 62, Penal Code. 


CHAPTER X. 


Posuic NvIsances. 


183 {5S. 521.) Whenever a District Magistrate, a Sub-divisional 
Conditional order forre- Magistrate or, when empowered by the Local Gov- 

moval of nuisance. ernment in this behalf, a Magistrate of the first 
class, considers, on receiving a report or other information and on taking 
such evidence (if any) as he thinks fit, 

that any unlawful obstruction or nuisance should be removed from any 
way, river or channel which is or may be lawfully used by the public, or 
from any public place, or 

that any trade or occupation, or the keeping of any goods or merchan- 
dise, by reason of its being injurious to the health or physical comfort of 
the community, should be suppressed or removed or prohibited, or 

that the construction of any building, or the disposal of any substance 
oh meee to occasion conflagration or explosion, shuuld be prevented or 
stopped, or 

that any building is in such a condition that it is likely ta fall and 
thereby cause injury to persons living or carrying on business in the neigh- 
bourhood or passing by, and that in consequence its removal, repair or sup- 
port is necessary, or 
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that any tank, well or excavation adjacent to any such way or public 

poe should be fenced in such a manner as to prevent danger arising to the 
ublic,— 

such Magistrate may make a conditional order requiring the person 
causing such obstruction or nuisance, or carrying on such trade or occupa- 
tion, or keeping any such goods or merchandise, or owning, possessing or 
controlling such building, substance, tank, well or excavation, within a time 
to be fixed in the order, 

to remove such obstruction or nuisance; or 

to suppress or remove such trade or occupation ; or 

to remove such goods or merchandise ; or 

to prevent or stop the construction of such building ; or 

to remove, repair or support it; or 

to alter the disposal of such substance ; or 

to fence such tank, well or excavation, as the case may be; or 

to appear before himself or some other Magistrate of the first or second 
class, at a time and place to be fixed by the order, and move to have the 
order set aside or modified in manner hereinafter provided. 

No order duly made by a Magistrate under this section shall be called 
in question in any Civil Court. 

ExpiaNnation.—A ‘public place” includes also property belonging to 
the State, camping grounds, and grounds left unoccupied for sanitary and 
recreative purposes. 


Section V, No. 16 contains various forms of orders under this section. 

In Mannag, all Magistrates of tho first class have boon ompowered to act under 8.133 (Gas. 
1873, p. 717); a similar order has been issucd in Bomuay, provided that the Magistrate is not an 
Honorary Magistrato, when a special order in each case is necessary (Gaz, 1872, p. 13825 ; Jbsd, 1878, 
p. 16); In the Pungan, all senior officers at head-quarters, under the Magistrate of the District, 
being Magistratcs of the first class, have been vested with powers under 8, 133, to be oxorcised only 
when the Magistrate of the District is absont from head-quartors. For such purposes the senior 
Assistant Commissioner being a Magistrato of the first class shall bo dcemed to be the senior -officer 
under the Magistrate, and if there be no such officer, the senior Extra Assistant Commissioner being 
a Magistrate of the first class, shall be so doemed.—Gaz., 1873, p. 75. 

Ifany Magistrate not being duly empowercd by law in that behalf makes an order under 8, 188, 
his proceedings shall be void. 8. 530 (9). 

But though proceedings can be tuken under 8. 133 only by a District Magistrate, a Subdivi- 
sional Magistrate or a speciully empoworcd Magistrate of tho first class, any such officer can order 
the person against whom the conditional order is made to appear before a Magistrate of the first and 
second class who will have tho conduct of al] subsequent procecdengs. 

An important extension of this section has been made by the last clause of 8. 4 under which all 
words and expressions used in this Code and defined in the Indian Penal Codo and not specially 
defined in 8. 4 of this Code shall bo deemed to have the meanings attached to them respectively 
the Penal Codo. S. 11 of the Penal Code declares that the word “ person” includes any Company or 
Association or body of persons whether incorporated or not. 

From the terms of the second clause the nuisance would probably ho held to be a public nuisance 
from the nature of the place in which it is committed. 8. 268, Ponal Code, declares that a “ pergon 
is guilty of a public nuisance who does any act, or is guilty of un illegal omission, which causes any 
common injury, danger, or annoyance to the public or to the people in general who dwell or occupy 
property in the vicinity, or which must necessarily cause injury, obstruction, danger, or annoyance tu 
persons who may have occasion to use any public right. A common nuisance is not excused on the 
ground that it causes some convenience or advantage.” . 

A Magistrate having once commenced proceedings under 8. 133 cannot take up the matter 
summarily under 8.145. He is bound to proceed in the manner laid down in 8S. 138, and the follow. 
ing sections in Chapter X of the Code—Pitti Singh, 8 W. R., 87, If he thinks that immediate 
measures should be taken to prevént imminent danger or injury of a serious kind to the public, he 
may, whether a jury ia to be, or has been, appointed or not, issue an injunction, and on failure to 
comply ye ie injunction he may himself take measures to obviate such danger or prevent such 
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10 


4 CRIMINAL PROCEDUEE. [Ch. X. Ss. 188-184, 


An order under 8. 138 regarding a nuisance should be confined to a direction to remove it. In 
the case of a tank the Magistrate cannot order the proprietor to excavate it, for the proprietor should 
have the discretion allowed him as to the manner in which he will remove the nuisance caused by 
the tank. Ifthe Magistrate is compelled to direct the excavation of the tank, the actual cost of 

excavation can alone be charged against the proprietor, at whose disposal the soil taken out in the 
course of excavation must be placed.—Pal. Doss, 10 W. R., 51. 

Where a tank is merely a reservoir of water, tho Magistrate’s powers are limited to an order to 
have it fenced in so as to prevent accidents, but where it is only a half dry excavation into which people 
are in the habit of throwing rubbish, and from this cause it has become a public nuisance, the Magis- 
trate would be justificd in ordering it to be filled up if that were the only way of suppressing the 
nuisance.—Bisto Chunder Chuckerbutty, 10 W. R., 27. 

It is only where there is no doubt that the place on which the unlawful obstruction or 
nuisance has been committed is a “ way, river or channel which is or may be lawfully used by the 
e. or “a public place” that a Magistrate can take proceedings under S. 133—Pitamber Jogi, 25 

BR. 4. It has been held by tho Calcutta High Court under the Code of 1872 that when this is 
disputed by the person against whom the conditional order under 8, 52Y' of the Code of 1872 (now 
reproduced in 8, 133) hus been passed, the Magistrate should abstain from givjng effect to his order 
until that has been decided by a Civil Court or by a Magistrate under 8. 532 of the Code of 1872. 

‘If under a mistaken view of the Jaw and in spite of the objection ruising the question of the right of 
way the Magistrate should appoint a jury, then his order could not be found to be reasonable and 
proper, because at the outset of their inquiry the jury would be met by the bond fide objection that 
the road was private and not public property—In the matter of Chundcr Nath Sen, I. L. R., 5 
Cal, 876; (8. C.) 6 Cal. L. R., 379: Rey Omesh Chunder Sen, 21 W. R., 67. In re-enacting S. 632 
of the Code of 1872 in 8. 147 of this Codo, the Legislature has limited the action of the Magistrate 
to those cases only in which there is «# dispute likely to cause a breach of the peace. This means 
therefore of determining such an objection would rarcly be available. How far a Civil suit will lie, 
will appear on reference to Rooke v. The Pearec Lall Coal Co., 11 W. R., 434: (8S. C0.) 3 B.O. R., 
8 app.: Baroda Pershad Moostafce «. Goorachand Moostafee, 12 W. R., 160: Moti Lali Sahoo 9, 
Mohi Lall Roy, 7 Cal. L. ht., 483. (S.C) 1. L. BR. 6 Cal. 291. See also Satku Valad Kadir Sansare 
w. Ibrahim Aga Valad Mirza Aga, I. L. R., 2 Bom., 457, whero all the cases on the subject are col- 
lected and considered. 


A Magistrate cannot interfere to re-open a private path leading from the house of a person to a 
publie thoroughfare, as such path is not a thoroughfare or public place. ‘The person affected was 
referred to the Civil Court.—Jankee Nath Bhuttacharjec, 2 W. R., 36. 

Nor can a Magistrate order the removal of an obstruction of a drain into which the sewage of 
certain premises fell—Jn re Troylokhyonuath Bose, 5 W. R., 58. 

Where the public have an admitted right to use a certain place asa burning ghaut, a Magistrate 
is not.competent, on the complaint of a private individual, to prohibit it as a nuisance—Becharam 
Ghorooee. 14 W. R., 177. But see contra Mun. Comrs. Sub. Cal., 7 B. L. R, 499, (3. C.) 16 W. R, 
6, in which tho condition und conduct of an old established slaughter-house was proved to be an 
offensive nuisance and dangerous to the health of the neighbours, but the evidence did not show that 
it was in a worse condition than at any time since its establishment. ‘The High Court held that no 
length of enjoyment can legalize a public nuisance, and that the Magistrate was justified in regard- 
ing it as a nuisance under S, 133. 

A prosecution under 8. 268, Penal Code, for a public nuisance, is not illegal on the ground that 
roceedings have net been previoucly taken under Chapter X of the Code of Criminal Procedure— 
ukh Lall and others, Bomb. H. Ct., Sep. 17, 1869. 

A party feeling agerieved by an order passed by a Magistrate under S. 133 cannot file a suit for 
damages against the persons who instituted proceedings before the Magistrate, unless he can show 
that in moving the Magistrate they were actuated by malicious motives against him, or intended 
wrongfully to injure him,—Chintamoni Bapoohee v. Degumber Mitter, 2 B. L. R., 15, Short Notes, 

Whore undor S. 521 of the Cude of 1872 re-enacted in 8. 133 a Magistrate made an order declar- 
ing certain land to be public thoroughfare and directed the removal of an obstruction on it, and the 
peraon affected by that order sued the Magistrate to establish his right to the land, as his private 
property» it was held that though the suit could not be brought against the Magistrate, leave might 

given to amend the plaint so as to substitute the Secretary of State for India as defendant in 
the place of the Magistrate, and the High Court directed the trial of the suit on the merits. 
Nilkanthapa Malkapa appollant—I. L. R., Bomb. 670 followed by Balaram Chatrakalal. did, 672. 


134 [S.522.] The order shall, if practicable, be served on the per- 
Service or notification son against whom it is made in manner herein pro- 
of order. vided for service of a summons. 
If such order cannot be so served, it shall be notified by proclamation, 
published in such manner as the Local Government may by rule direct, and 
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a copy thereof shall be stuck up at such place or places as may be fittest for 
conveying the information to such person. 


Ss. 69 et seg. relate to the service of summons. 

The mere absence of service of notice to remove a nuisance is not sufficient ground for interfer- 
ence with the order of a Magistrate when it appears that the partics did not take that objection before 
that Officer, but they rather admitted knowledge of the existence of the notice, and sought to excuse 
their failure to obey it.— Hochan ¢. Elliot, 5 W. R., 4 

The Government of Bongal has directed that proclamation under 8. 184 shall be notified by 
Las of drum at the place where the nuisance to bo removod or abated is situated—Cal, Gaz, 1888, 

art I, p. 245. 


135 LS. 532, para. 1.] The person against whom such order is made 


shal 
Person to whom order is (a) perform, within the time specified in the order, 


addressed to obey" the act directed thereby ; or 
(b) appear in accordance with such order, and either show cause against 
Or show cause or claim the same, or apply to the Magistrate by whom it was 
jury. made to appoint a jury to try whether the same is 


reasonable and proper. 


The application for an order for the appointment of a jury should bo writton on a stamp paper 
of eight annas. Court Fees Act (VII, 1870) Sch. II, Art. 1 (0). 

After such an application has been made the Magistrate is bound to appoint a jury. He cannot 
dispose of the matter by « local inquiry—Jn re Mothoor Chunder Dass, 2 Cal. W. RK , 609. 

If the person against whom the order is made appears and shows cause, the Magistrate should 
procecd to take evidence as directed by 8. 137. 


1386 [S. 525.] If such person does not perform such act or appear 
Consequence of his fail. and show cause or apply for the appointment of a 
ing to do so. jury as required by section 135, he shall be liable to 
the penalty prescribed in that behalf in section 188 of the Indian Penal 
Code; and the order shall be made absolute. 


When the party against whom the order was passed did not appear within the time specifled, 
but appeared before the hearing of the case, it was held that the Magistrate was bound to hear him— 
In re Bisto Chuader Chuckerbutty, 10 W. R., 27. 

S. 188 of the Indian Penal Cods declares that “ whoever, knowing that, by an order promulgat- 
ed by a public scrvant lawfully empowered to promulgate such order, hoe is directed to abstain 
from a certain act, or to take certain order with certain property in his possession or nnder his 
manageuient, disobeys such direction, shall, if such disobedience cause or tends to causo obstruction, 
annoyance, or injury, or risk of obstruction, annoyance, or injury, to any person lawfully employed, 
be punished with simple imprisonment for a term which may extend to one month, or with fine 
which may extend to two hundred rupees, or both ; and if such disobedience causes or tends to cause 
danger to humun life, health, or safety, or qauses or tends to cause a riot or affray, shall bo punished 
with imprisonment of either description for a term which may extend to six months, or with fine 
which may extend to ono thousund rupees, or both. FErplanation.—It is not necessary that the 
offender should intend to produco harm, or contemplate his disobedience ag likely to produce harm, 
It is sufficient thut he knows of the order which ho disobeys, and that his disobedience produces, or 
is likely to produce, harm.” 

Before proceedings under S. 188, Penal Code, can bo taken, the sanction or complaint of the 
Magistrate who issucd the particular order or of some officer to whom he is subordinate, that is, to 
whom appeals against his orders lic, must have been obtained; such sanction should specify the 
occasion on which the offence was committed. §. 195. The Court in contempt of whose authority 
or to whose notice the offence was brought in the course of a judicial proceeding is debarred from 
trying the case. S. 487. 


137 [Ss. 525, 527.] If he appears and shows cause against the 
Procedure where he Order, the Magistrase shall take evidence in the 
appears to show cause. matter. 
If the Magistrate is satisfied that the order is not reasonable and pro- 
per, no further proceedings shall be taken in the case. 
If the Magistrate is not so satisfied, the order shall be made absolute. 
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Evidence will probably be taken as in summons cases. Ss. 355 et seq. 

If the, order be for the removal of an unlawful obstruction or nuisance from a way or channel 
which is or may be lawfully used by the public or from any public place, and objection is taken that 
the place said to be ubstructed or on which the nuisance is said to exist is not one of that description, 
the istrate will have to try that matter first before taking evidence whether his order is reason- 
able or proper—ZJn re Chundernath Sen, 1. L. R., 5 Cal., 1875; (S. C.) 6 Cal. L. R., 379 : Roy Omesh 
Chunder Sen, 21 W. B.,67. When the Magistrate took no evidence, notwithstanding the party 
appeared and showed cause, the order was set asido —Jn re Mohur Mundir, 8 Cal. L. R., 431, fol- 
lowed in the case of Issur Chunder Nath, I. L. R., 8 Cal. 883. 

The second clause of 8. 137 is in accordance with Jn re Shonai Paramanik, 1 Cal. L. R., 486. 


188 [S. 523, paras. 2, 5; S. 524.] On receiving an application 
Procedure where he under section 135 to appoint a jury, the Magistrate 
claims jury. shall— 


(a) forthwith appoint a jury consisting of an uneven number of persons 
not less than five, of whom the foreman and one half of the remaining 
members shall be nominated by such Magistrate, and the other members by 
the applicant ; 


(6) summon such foreman and members to attend at such place and 
time as the Magistrate thinks fit; and 


(c) fix a time within which they are to return their verdict. 


Sch. V, No. 17 contains the form of a Magistrato’s order constituting a jury. 

The Jurors must be regularly appointed ; so, when a juror fell sick and his place was filled by a 
person selected by the foreman, tho report on which the Magistrate proceeded was held to be no valid 
A eared order convicting for disobedienco of it, was set aside—Bhairob Chundecr Dutt. 10 

“L, R192. 

A Magistrate acting undcr 8. 138 should exerciso his own independent discretion in selecting the 
members of the jury which the law requires him to appoint, and the persons sclected should not be 
the nominees of the party interested in upholding the Magistrate’s order. In a caso in which the 
a appointed nominees, the procecdings were quushed.—Kaja Satyanund Ghosal, 21 

.R., 43, 

The parties concerned should not be appointed members of the jury. It is not competent to any 
one to exercise the authority of a Court of Justice as judge in his own cause, and it is plainly against 
the most elemontury principles of right and equity that an applicant for justice to a Criminal Court, 
or indeed to any Court, should be compelled to submit his case to the urbitration of his adversary. 
On these grounds tho order of a Magistrate was set aside, which was based on the report of a jury 
consisting of the petitioncr in the caso and two of his witnesses, notwithstanding the protest of 
the opposite party.— DBrindabun Dutt, 22 W. h., 47. 

A Magistrate should not behind the back of one of the parties concerned in the matter cancel 
the appointment of one of the jururs even though he be one of the Magistrates own nominees, on the 
objection mado by another of the parties that that juror had already decided the matter on another 
occasion against that party.—Chunder Nath Sen, 6 Cal. LL. R., 379. 

Whoero one of the jurors was unavoidably absent and unable to investigate the matter, and the 
Magistrate appoints a fresh juror, ho is bound to fix a fresh term for the submission of the finding 
of the jurors, since the fixing of time is a condition precedent to the exercise by the Magistrate of the 
powor to decide the caso himself if no report be sent in.—Shama Kant Bandopadhya, 14 W. KR, 69. 

Merely because a jury has failed to send in its report, a Magistrate is not competent to appoint 
a@ accond jury, and to commit the mattcr afresh to that jury. In the event of a jury daly 
appointed under 8. 138 being unable for some good cause to entertain and determine the matter 
submitted to it, a Magistrate can appoint a fresh jury. Suppose for instance, that before the jury 

had discharged its functions one of its members died, or, suppose the jury became perverse and 
refused to entertain the matter for which it was appointed, in such cases it may be well that the first 
order of appointment ought to be considered as having fallon through and become useless, and the 
Magistrate would then have power under 8. 138, to appoint a fresh jury. But here it appeared that 
the first jury had considered tho matter submitted to it and the individua] members had given in 
their opinions to the Foreman to report to the Magistrate oven before the second jury was constituted. 
The failure was that the Foreman omitted for a time to make the formal report to the Magistrate. 
But that report did ovontually reach the Magistrate through the Foreman of the second jury before 
ee . Seas ate of. Under the circumstances, that was Menifee obj pet a 08, 
guide and the report of the second jury was, 60 far as r 80 of 8. 
in itself a nullity.—Jn re Nosumuddy, 21 W. B., gi 
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The jury having failed to report within the prescribed time, but having reported subsequently, 
it was held by the Bombay High Court that the Magistrate was bound to give due weight thereto, 
and should not have proceeded to onforce his own order, at the same time refusing to permit the party 
concerned to show cause against it under S. 137. The Court remarked that the law evidently con- 
templates that considerations of justice and equity should form the rule of the Magistrate’s conduct 
in such matters. The exercise of such summary powers requires both experience and discretion in 
a Magistrate, and a careful consideration of the rights of property.—Dalsukram Haribhai, 2 
Bomb., 410. 


139 [S. 523, para. 8; S. 526, para. 1.] If the jury or a majority of 
Procedure where jury the jurors find that the order of the Magistrate is 
finds Magistrate’s order reasonable and proper as originally made, or subject 


no be Seasonsvie: to a modification which the Magistrate accepts, the 
Magistrate shall make the order absolute, subject to such modification 
(if any). ° 


In other cases, no further proceedings shall be taken. 


If grounds of objection to the verdict of a jury are brought to the notico of tho Magistrate, such 
as to justify the conclusion that it was not a proper verdict, then he ought to inquire into the validity 
of those grounds. ‘The objection must be mado as specifically as possible, and the objector must 
pledge himself to establish definitely such facts as would, when proved, suffice to render the verdict 
invalid and impropcr.—Brindabun Chunder Dutt, 23 W R., 15. 

Tho law requires every juryman to exercise his own understanding on the caso submitted to him 
and to decide on evidence. Where a juryman who mado the majority followed blindly tho opinion 
of two of his fellows without exercising any discretion of his own and merély on verbal report made 
by them, tho report was declared to bo void—Petambar Jugi. 25 W. R., 4. 

Tho jurors should mect and consider tho matter referred to them in consultation. Where the 
jurors visited the particular place, to which the order of the Magistrate was directed, separately and 
submitted separate reports on which the Mugistrate acted, it was held that the proceedings were 
bad.—Beepin Behari Sen. Cal. H. Ct., Jan. 25, 1883. ‘The Court quoted and applied the following 
extract from a judgment dc livered by Peacock, C. J., in the caso of Kheolut Chunder Ghose v, Tarn- 
chand Koondoo, 6 W. R., 269 Civil Cases : — 

“ All acts of a judicial naturo to be performed by several persons ought to bo performed when 
they are all present together, and a final decision ought not to be pronounced in a case in which they 
differ until by conference and discussion of the points in difference thoy have endeavoured to 
arrive at an unanimous judgment. Sucha rulo is clearly laid down in regard to arbitrators and it 
is equally, if not more specially, necessary to be acted upon by a Court consisting of two or more 
judges, with power to decide on matter of the greatest importance. With rogurd to arbitrators, it is 

id down in Russel on Arbitration p, 209:—‘ As they must all act, so thoy must all act together. 
‘They must cach be present at every mecting: and the witnesscs and partics must be examined 
‘in presence of them all: for the partics are entitled to have rccourse to the arguments, oxperience 
‘and judgment of cach of the arbitrators at every stage of the proceedings brought to bear on the 
‘minds of his fellow judges, sv that by conference they shall mutually assist each other in arriving 
Sata just decision.’ ” 

Unless the report be some modification of his order, and it be otherwise open to no objection, 
the Magistrate is bound to accept the report Of the jury ; but if i® be not clearly expressed, he may 
call upon the jury definitively to state whether his order was or was not a reasonable and proper 
order—Poholee Mullick, 12 W. R., 28. 


140 [Ss. 525, 526.] When an order has been made absolute under 
Procedureonorder being section 136, section 137 or section 139, the Magis- 
made absolute. trate shall give notice of the same to the person 
against whom the order was made, and shall further require him to perform 
the act directed by the order within a time to be fixed in the notice, and 
inform him that, in case of disobedience, he will be liable to the penalty 
provided by section 188 of the Indian Penal Code. 
If such act is not performed within the time fixed, the Magistrate may 
Consequences of disobe- cause it to be performed, and may recover the costs 
dienoe to order. of performing it, either by the sale of any building, 
goods or other property removed by his order, or by the distress and sale of 
any other moveable property of such person within or without the local 
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limits of such Magistrate’s jurisdiction. If such other property is without 
such limits, the order shall authorize its attachment and sale when endorsed 
by the Magistrate within the local limits of whose jurisdiction the property 
to be attached is found. 

No suit shall lie in’respect of anything done in good faith under this 


section. 


See note to 8. 136. 

; Sch. V, No. 18 contains a form of the Magistrate's notice and peremptory order after a finding 

& jury. 

: Hy 638 declares that no distress made undcr this Code shall be deemed unlawful, nor shall any 

person making the same be deemed a trespasser on account of any dofect or want of form in the 
summons, writ of distress or other proceedings relating thereto. 

Nothing is said to be done in “ good faith” which is done without duc carg and attention. 8. 
52, Penal Code. 

The consequences of an interference by a Civil Court with an order p@ssed by a Magistrate 
under this chapter are commented on in the case of Ujalmoni Dassee ». Chunder Koomar Neogi, 4 
B.L. R., 24 Full Bench: (8. C.) 12 W. R., 18 (F. B.):—“ If when a Magistrate having entered into 
the question has determined that a nuisance does exist, he is to be restrained by a Court of Civil 
Judicature from carrying this order into execution, it might be two or three years before the nuisance 
could be removed, by which time all tho injury may have been sustained. While the suit is going 
on, persons may be poisoned by the inalaria arising from the nuisance, or the conflagration may take 
place, or lives may be lost by the falling of a ruinous wall on passengers, or their cattle may be 
drowned in a tank or well, which has not been properly fenced to prevent danger. 

‘The object of the Act is to cnable the Magistrate to make an order speedily, and speedily to 
carry that order into execution. It would bo mero trifling with the Act if, when it says that no 
action shall bo ontortained by any Court in respect of anything necessarily or reasonably done to 
give offect to 1n order of this naturo, we should hold that the Civil Court could interfere to restrain 
the Magistrate from giving offyct to his order at all: for that is what is really sought to be done by 
such a suit, If the Magistrate had carried it into effect, no suit could have been brought against 
him or against any onc acting under his order, and yet it is contended that suit will lic to prevent 
him from carrying his order into effect.” 

But though a suit will not lic to prevent any Magistrate from carrying out an order made under 8, 
183, or for damages on account of anything dono by the Magistrate or any other person in carrying 
out such an order in the manner provided by law, tho law does not prevent a person, against whom 
such an order has been carriod into effect, from instituting a suit to prove that land declared by the 
Magistrate to be a public thoroughfuro is his private property.— Lalji Ukheda and others v. Jowba 
Dowba and another, 8 Bomb., 94 App. Ciril Jur. : Mutty Ram Sahoo r. Mohi Lall Roy, 7 Cal. L. 
R., 443, (8. 0.) I. L, R., 6 Cal. 291: Rooks ». Pearilall, 4 W. R, 434 (8S. C.) 3 BLL. B.,38 app.; 
Baroda Pershad Moostafec v. Gorachand Moostafeo, 12 W. R., 160. 


14] [S. 523, para. 4.] If the applicant by neglect or otherwise pre- 
Procedure on failure Vents the appointment of the jury, or if from any 
to appoint jury or omis- cause the jury appointed do not return their verdict 
sion to return verdict. within the time fived or within such further time as 
the Magistrate may in his discretion allow, the Magistrate may pass such 
order as he thinks fit, and such order shall be executed in the manner pro- 
vided by section 140. 


The jury having failed to report within tho prescribed time, but having reported subsequently, 
it was held by tho Bombay High Court that the Magistrate was bound to give due weight thereto, 
and should not havo proceeded to enforce his order, nt the same time refusing to permit the party 
concerned to show causo against it under 8.135. The Court remarked that the law evidently con- 
templates that considerations of justice and equity should form the rule of the Magistrate’s conduct 
in such matters. The exercise of such summary powers requires both experience and discretion in a 
Magistrate, and a careful consideration of the rights of property.—Dalsukram Haribhai, 2 
omb., 410. 


142 [8.528.] If a Magistrate making an order under section 138 
Injunction pending in- considers that immediate measures should be taken 
quiry. to prevent imminent danger or injury of a serious 
kind to the public, he may, whether a jury is to be, or has been, appointed 
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or not, issue such an injunction to the person against whom the order was 
made as is required to obviate or prevent such danger or injury. 

In default of such person forthwith obeying such injunction, the Magis- 
may himself use, or cause to be used, such means as he thinks fit to obviate 
such danger or to prevent such injury. a 

No suit shall lie in respect of anything done in good faith by a Magis- 
trate under this section. 

Sch. V, No. 19 contains the form of an injuction under S. 142. 

In Bencat and in Assam, the fee of one Rupeo has beon fixed for an injunction.—Cal. Gaz. 1879, 
p. 804; Assam Gaz. 1879, p. 696, Wilkins, 82. 

When a Magistrate after passing an order under 8, 142 ordered a further inquiry to be made by 
the Police. it was held that ho had abandoned that order, and should have proceeded under S. 183 to 
call upon the party affected to show cause why the order should not bo carried into effect—Brijendro 
Lall, 21 W. RB, 86. * 

143 [S. 519.] A District Magistrate or Sub-divisional Magistrate, 

Magistrate may prohibit ©” @0Y other Magistrate empowered by the Local 
repetition or continuance (Government or the District Magistrate in this behalf, 
of public nuisances. may order any person not to repeat or continne a 
pee nuisance, as defined in the Indian Penal Code or any special or 

ocal law. 

Sch. V, No. 20 contains a form of the Magistrato’s order prohibiting the repetition or continu- 
ance of a nuisance. 

If any Magistrate, not being empowcred by law in that behalf, prohibits the repetition or con- 
tinuance of a public nuisanco, his proceedings are void. S. 530 (A ). 

The repetition or continuance of a public nuisance, as defined in 8. 268, Penal Code, after an 
injunction by a Magistrate under S, 143 of this Code not to repeat or continuo it, is punishable 


with simple imprisonment for a term which may oxtend to six months, or with fine, or with both. 
8. 291, Penal Code. 

An order under S. 143 is not open to appeal or revision. S. 435. 

In Bomsay, District Superintendents and Assistant District Suporintendents of Police have been 
empowered to act under 8, 143. Gaz, 1873, p. 439. 





CHAPTER XI. 


TEMPORARY ORDERS IN Urcent Casts or NUISANCE. 


144 [S.518.] In cases where, in the opinion of a District Magis- 
Power to issue order trate, a Sub-divisional Magistrate or any other 
absolute at once in urgent Magistrate specially empowered by the Local Govern- 
cases of nuisance. ment or the District Magistrate to act under this 
section, immediate prevention or speedy remedy is desirable, 
such Magistrate may, by a written order stating the material facts of 
the case and served in manner provided by section 134, direct any person to 
abstain from a certain act or to take certain order with certain property in 
his possession, or under his management, if such Magistrate considers that 
such direction is likely to prevent, or tends to prevent, obstruction, annoy- 
ance or injury, or risk of obstruction, annoyance or injury, to any persons 
meieeg employed, or danger to human life, health or safety, or a riot or an 
ray. 
An order under this section may, in cases of emergency or in cases 
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An order under this section may be directed to a particular individual, 
or to the public generally when frequenting or visiting a particular place. 

Any Magistrate may rescind or alter any order made under this 
section by himself or any Magistrate subordinate to him or by his predee 


cessor in Office. e 
No order under this section shall remain in force for more than two 


months from the making thereof; unless, in cases of danger to human life, 
health or safety, or a likelihood of a riot or an affray, the Local Government, 
by notification in the official Gazette, otherwise directs. 


Sch. V, No. 21 contains forms of Magistrate's orders under 8. 144. The law requires that the 
written order shall state the material facts of the case, but none of these forms states that in the 
open o the Magistrate immodiate prevention for a spocedy remedy is desirable, or the grounds for 
such opinion. 

Ife Magistrate, not being empowered by law in that bchalf, makes an order under 8. 144, his 
proceedings are void. 8, 530 (:.) . 

In Banaar and Assam a foo of one Rupee is chargeable for this written order.— Cal, Gaz. 1879, 
p. 304: Assam Gaz. 1879, p. 696. Wilkins, 82. 8S. 435, last para., declares that orders under 8, 144 
are not proceedings within tho meaning of that section, that is to say, they are not procecdings, the 
record of which a superior Court may call for and examine for the purpose of satisfying itself as to 
the correctness, legality or propricty of the order recorded or passed, and as to the regularity of the 
proceedings takon, Tho objoct is evidently to prevent the oxercise of powers of rovision by a 
superior Court. Whore an ordor has been regularly passed undor S. 144, the High Court under 8. 15 
of the Charter Act cannot interfere with it.—Jx re Chundernath Sen. I. L. R., 2 Cal., 293; but if 
the order cannot properly bo passed under 8. 144 it does not fall within that exception, and can be 
aca re Krishna Mohun Bysack, 1 Cal. L. R., 58: Je Roopchand Parooee, Cal. H. Ct., 

uly 25, 1877. 
rhs Hig) Court can, howcvor, interfere if tho order is beyond the Magistrate’s jurisdiction, as, 
for instance, when the order forbids the holding of a certain “hit,” and directs its removal to a 
specified distance from anothor “ hat,” for a Magistrate cannot say that a man shall not do what he 
has clearly a right to do, and pass an ordor forbidding this for an indefinite period.—Shurat Chunder 
Banerjea ¢. Bama Churn Mookerjea. 4 Cal. L. K., 410. 

But though it may not be open to a superior Court on the original proceedings to question the 
ropriety of tho order passed, still if a punishment is inflicted for disobedience of that order, the 
egality of the!order may properly be questioned on the trial, and be determined by the Courts before 

whom tho case may come.—Surjve Narain Dass, I. L. R., 6 Cal, 88. 

Tho party aggrieved should cithor petition the District Magistrate to recall the order, or if that 
fails, he should petition tho Government.—Sceni Nyna Mohideo, per Turner, C. J., Weir 430, 

A private individual is not deprived of the redress which the law affords him by means ofa 
Civil suit—Raj Kumar Singh e. Sahibzada Roy, I. L. R., 3 Cal, 20, Per Garth, C. J., Jackson, 
Macpherson, Markby and Ainslio, JJ, ; Gopi Mohun Moulick v, Turamoni Chowdhrain, 4 Cr’ 
L. K., 809, Per Garth, C. J. and oleven Judges. 

The terms of para. 3 would seem to show that tho order cannot ordinarily be made absolute until 
notice has boen given to the person concerned. ‘The object of this is apparently to enable that per- 
gon to make such representation that he may think fit tp induco the Magistrate to recall it and not 
to enforce it. In case of emergency or where circumstances do not admit of proper service of the 
order, poremptory obedience to the order may be enforced.—See Hari Mohun Mala, 1 B. L, R., 20: 
Bhyro Dyal Singh, 11 W. R., 46: Rai Luchmeeput Singh, 14 W. R, 17. 

A Magistrate cannot order rival sects of Mohomedaus worshipping at the same mosque to say 
their prayer at certuin specified times.—Shahabudden and others. Punj. Rec 1876, p. 16. 

All that the High Court can do is to scv thut the Mayistrate had jurisdiction to pass the order 
under S. 144. If he had, there is no power of interference. It was contended that there was no such 
emergency as to cull for an order under S. 144 and that the order was bad, as not being confined to 
a prohibition of one act but extended to several acts. We think we must take the results of the order 
itaelf as sufficient to show that the Magistrate bond fide believed, from information before him, that 
the danger of disturbance through the action of the Petitioner was convenient. It is not necessary 
that the information on which he acted should be on the record. The circumstances on which a 
Magistrate is required to act under this section are frequent and such that action must be fAken 
immediately upon oral information and the circumstances which are on record would gatisfy us, that 
if this were necessary when the Magistrate passed his order (more than one month later) there may 
still have been danger of such a breach of the peace as the Magistrate says he was informed by the’ 
Police and Magisterial authorities was to be apprehended immediately.—E. V. Ramanuja Jiyar - 
Swami, L L. R., 3 Mad. 354: (S. C.) Weir, 426. 
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The following observations were made by the Mad. H. Ot.—Muthialu Chetty and others I. L, 
R., 2 Mad. 140 (8. 0.) Weir 420—regarding the right to hold religious processions which were 
likely to cause a breach of the peace :-— 

“It is on the one hand a right recognized by Jaw that an assembly lawfully 
in the performance of religious worship or religious ceremonies shall not be disturbed. It 
is on the other hand a right recognised by Jaw that persoms may fora lawful purpose, 
whether civil or religious, use a common highway by parading it attended by musio so that 
they do not obstruct the use of it by other persons. If persons passing in procession attended b 
music pass a place in which others are assembled and engaged in their worship which the m 
would tend to disturb, it is the duty of the persons composing the procession to refrain from such 
disturbance: but assemblies for purposes of worship ere held scarcely in any place at all hours, and 
generally at appcinted hours, and therefore it is unnecessary that there should bea rule that 
persons should not at any time pasa along a high road in the neighbourhood of a recognized place of 
worship if attended by music. If indeod the procession be of a religious character, the prohibition 
of it may be so real an interference with the free exercise of religion as in allowing it to proceed 
past an assembly engaged in worship attended with such circumstances as to disturb that worship, 
and if no religious proeession is to be allowed to pass a recognized place of worship whether persons 
are or are not at the time there assembled and engaged in religious worship, the members of a 
numerous sect might close any highway to the processions of a sect to which they are opposed, by 
erecting in the neighbourbood of each highway a place of worship. The law in the restriction it 
imposes on processions of whatever character doos not go beyond the necessity. 

« For the preservation of the public place a Magistrate has a special authority, an authority limit. 
ed to certain occasions. His first duty is to secure to every person the enjoyment of his rights under 
the law, and, by measures of precaution, to deter those who sock to invade the rights of others; 
but if he apprehends that the lawful exercise of a right may lead to civil tumult, and he doubts 
whether he has available a sufficient forco to ropress such tumult, or to render it innocuous, regard 
for the public welfare is allowed to override temporarily the privato right, and the Magistrate 
is authorised to interdict its exercise. Tho direction of this authority on the Magistrate is oo- 
extensive with the emergency that justified the exercise of the authority.” 

The order must have reference to a particular occasion and not for a continuance. Thus an 
order not to drive cattle between certain hours along certain roads was held to be an illegal order ; 
Mad H. Ct. Pro, Aug. 17, 1876, Weir, 291. (See Ed. 1, p. 308). Nor can an order relate to a course 
of conduct or an occupation involving a series of acta done at certain intervals and spread over an 
interval of timc—for instance, an ordor prohibiting the practice of inoculation was pronounced to be 
illegal. and a conviction under 8, 188, Penal Code, for disobeying it was sot aside.—Mad. H. Ct. 
Pro., Feb. 4, 1879. Weir, 419. 

It is competent to a Magistrate to issue an order under this soction to certain persons in possase 
sion and management of a Hindoo temple to widen the door, in order to give the necessary 
ventilation, and to afford proper means of ingress and egress to the pilgrims. Even if the temple 
were private property, the order could bo passed, as the building was open to the Hindu public. 
Ramchunder Eknath, 6 Bomb., 86, Crown cases. 

A Ghosain went forth to pay a visit accompanied by a body of retainers carrying horns which 
were blown for his glorification, and to the annoyance of another person with whom he was not on 
good terms. The Magistrate, under 8. 144 ordered that neither party should uso any musical in- 
struments in the neighbourhood of the house of the other. This order was pronounced by the 
Calcutta High Court to be open to objection, and was modified, thg parties being forbidden to use 
horns or other musical instruments for the purhose of mutual offence in the neighbourhood of each 
other's house.—Ram Chunder Geer Ghosain, 6 W. R., 40. 

8. 144 does not authorise a Magistrate to direct the removal of an embankment in consequence 
of which adjacent lands are in danger of being flooded.—Mad. H. Ct. Pro, Feb, 22, 1870; 6 Mad. 
xix app. <8. C) Woir, 417. 

A Magistrate can only order a person to take certain order with certain property in hie 
possession, ; he is not empowered to pass an order which is irrevocable, such as the cutting down of 
trees.— Zn re Uttam Chunder Chatterjea, 13 W R., 72; (8. C.) 6 B. L. R., 131; nor is a Magistrate 
competent to order the owner of a tank in the dry bed of a river to destroy ite banka. because they 
are an obstruction to the public in their lawful enjoyment of the river in the rainy season, and 
because, by stopping the water, the banks interfere with the drainage of the country, and affect the 
health of the villagers in the surrounding places, and tend to injure the crops and leasen the value of 
the land, since the owner of the tank had enjoyed it for six years.—Gholam Durbesh, 10 W, R., 36, 
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CHAPTER XII. 


Dispures As TO IMMOVEABLE PROPERTY. 


No instrument chargeable with duty shall be admitted as evidence for any purpose by any 
person having by law authority to receive evidence or shall be acted upon unless such instrument is 
duly aaa ped. The Indian Stamp Act (I of 1879) 8. 34. See also Proviso 2 which specially excepts 

roceedings under this Chapter of the Code from the general exception in favour of proceedings in 


riminal Oourts. 
145 [S. 530.] Whenever a District Magistrate, Sub-divisional 
Procedure where dis Magistrate or Magistrate of the first class is satisfied 
pute concerning land, &c., from a police report or other information that a dis- 
is likely to cause breach pute likely to cause a breach of the peace exists 
of peace. concerning any tangible immoveable property, or the 
boundaries thereof, within the local limits of his jurisdiction, he shall make 
an order in writing, stating the grounds of his being so satisfied, and requir- 
ing the parties concerned in such dispute to attend his Court, in person or 
by pleader, within a time to be fixed by such Magistrate, and to put in 
written statements of their respective claims as respects the fact of actual 
possession of the subject of dispute. 
The Magistrate shall then, without reference to the merits of the 
ranicoage ; claims of any such parties to a right to possess the 
deisy aaho Possession: ‘subject of dispute, peruse the statements so put in, 
hear the ee receive the evidence produced by them respectively, consi- 
der the effect of such evidence, take such further evidence (if any) as he 
thinks necessary, and, if possible, decide whether any and which of the 
parties is then in such possession of the said subject. 
If the Magistrate decides that one of the parties is then in such posses- 
Party in possession to sion of the said subject, he shall issue an order 
retain possession until le- declaring such party to be entitled to retain posses- 
gally evicted. sion thereof until evicted therefrom in due course < 
law, and forbidding all disturbance of such possession until such eviction. 
Nothing in this section shall preclude any party so required to attend 
from showing that no such dispute as afcresaid exists or has existed; and 
in such case the Magistrate shall cancel his said order, and all further pro- 
ceedings thereon shall be stayed. 


Soh. V, No. 22 contains a form of ordor passed by a Magistrate declaring a party entitled to 
retain possession of land &c., in dispute. 7 


if any Magistrate not empowered by law in that behalf passos an order under S. 145, his pro- 
ceedings are void. 8, 530 (7). 

The reported cases show that there is a tendency on the part of Magistrates too readily and often 
unnecessarily to institute proceedings under this section without properly considering whether there is 
valid cause for their interference otherwise than to bind over the contending parties to keep the peace 
and without fully realising the offect of an adverse order passed by them on rights of property to be 
thereafter determined inthe Civil Courts. It too often happens that a person really out of possession 
with some long dormant possible title which he has bought as a speculation and feels the difficulty of 
fairly proving in a suit brought by him, endeavours to improve his position by originating proceed- 
inga under 8. 145, His first object is to obtain a favourable report from the Police ofthe tmpending 
breach of the peace and that he is not the aggressor. It then not unfrequently happens that almost 
simultaneously he complains of the conduct of his adversary and asks the Magistrate to determine the 
matter in dispute under §. 145. There is rarely any difficulty in obtaining some evidence of posses- 
sion with which evidence of title is generally confused and then, with the favourable impression 
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created by a partial Police report and by his having at once appealed to the Magistrate for protection 
the Magistrate's order is in his favour. This is precisely the result for which he has manoouvered and 
he has now the satisfaction of knowing that in proceedings which must necessarily take place in the 
Civil Court his adversary will be the plaintiff and as such be bound to provo his own title before 
the effect of the Magistrate’s order can be questioned. Thus the result of proceedings inconsider- 
ately taken by a Magistrate is sometimes to disturb a long and uninterrupted possession and be the 
means of at least seriously imperilling titles to valuable properties. It will be observed that in 
reported cases tho High Court probably for these reasons, has shown a great inclination to restrain 
the ise of Magistrates and to set aside their orders on grounds which are sometimes very 
technical. 

At the same time, however, if proceedings are necossary under S. 145, they should, from the 
nature of the necessity which has originated them. be brought to an carly termination. The terms of 
the commencement of para 2 of the section ‘‘ the Magistrato shall ¢hen proceed’’ seem to indicate this. 
A proper interval should be allowed before tho mattcr comes under trial, but it should under ordinary 
circumstances be then determined, the parties being prepared with their evidence of actual possession, 
and if the assistanco of any process be required application should have boen made in sufficient time 
to admit of due service before the date fixed for trial. See Shama Sunker Maya. 9 B. L. R., 45 app. 

The Magistrate must be satisfied that “a dispute likely to cause a breach of the peace exists 
concerning any targible immoveable property”’ ‘This expression is substituted for “any land or any 
houses, water, fisheries, crops or other produce of land” in 8. 530 of the Code of 1872. These last 
words appeared in S. 318 of the Code of 1861 which again ropeatod 8. 4, Act [V of 1840. Whether 
this alteration will make any difference in tho practice of the Courts will probably form the subject 
of judicial decision. ‘The cases of Dewan Eluheo Newaz Khan v. Suburunnissa, 6 W. R., 14; and 
Sutherland v, Crowdy, 18 W. R, 11., (8. C.) 9 B. L. R., 229 may bo consulted as oxpressing op- 
posite views. 

In the case of Bijoy Nath Chatterjea Pet. 23 W. R., 45, the disputo was regarding the right to 
dig for coal on some land comprised within the limits of a villago which belonged to the proprietors 
under whom both the contending purties cluimod. It was thore laid down that the possession in 
regard to which the Maygistrate’s jurisdiction should be exercised must bo of a real and tangible 
character. When a party claims under a document the right of doing certain things over a large extent 
of territory, the performance of acts under such alleged right in one portion of ground over which 
the right extends, although it may be good and suflicient for tho purposo of koeping alive that 
right so as to be an answer to the ploa of limitation raised in a Civil Suit, is not in itself a sufficient 
possession on which a Magistrate’s order under 8. 145 may be passed fur tho purpose of forbidding 
in a distant locality acts not necessarily in contlict with such possession though at variance with the 
right. 

In order that the grounds of the Magistrate being satisfied that a dispute likely to induce a 
breach of the peace exists should be plainly apparent in the prococdings, information must be refer. 
ed to and facts stated by the Magistrate as facts believed by him to oxist, and these should be such 
as to afford on the face of the proceeding rational grounds for tho belief that a dispute likely to 
induce # breach of the peace exists with regard to certain specifiod property. In arriving at an 
opinion, with regard to the facts which the Magistrate in his proceeding states as the ground of his 
belief, he must form his judgment by the exercise of a judicial discretion upon some sort of materi- 
als. The Code does not limit those materials to evidence given on oath; (and as now onacted in 8, 
146 allows a Magistrate to act on ‘‘a Police report or other information’) but thosoc materials 
must only be such as would in their nature justify a judicial oflicer in relying upon them; unlesa a 
Magistrate is in a position to present clear and rational grounds capable of being estimated according 
to their merits on the mere statement of them,he has no legal foundation on which to base his 
investigation inter partes, relative to posscssion.—Kishorce Mohun Roy, 19 W. BR., 10, 

There must be a reasonable apprehension that a disturbance of the peace is likely to o 
rendering it necessary for the Magistrate to take immediate action. The High Court considered 
that the finding in the Magistrate's judgment, that it was probable that 4 breach of the peace would 
occur if proceedings were not taken, was not sufficient to give him jurisdiction and accordingly set 
aside the order passed.—Damoodar Biddiadhur Mahapatro, I. L. R, 7 Cal., 385, (8S. C.) 8 Cal. A R. 
614. See also Chunder Madhub Ghose v. Juggesh Chuuder Sen, 4 Cal. L. R., 483. There must be 
a present danger of a breach of the peace, not that it will probably be broken at some further time— 
Uma Churn Shantra, 7 Cal. L. R., 352. Thus, the High Court have in many cases made this the 
ground for setting aside the orders of Magistrates. It will be seen that the last para of 8. 145 
which is new, contemplates such an objection b«ing raised in the course of the proceedings before 
the Magistrate and forming one of the points for his decision. 

The order in writing would probably be served as a summons under Ss. 68 e¢ seg. 

“ Requiring the parties concerned in such dispute to attend his Court.” This is a notice of s 
specific character to the parties concerned in the dispute, in consequence of which the proceedings 
have been instituted, and is not a general citation to the public. A third party cannot come in and 
claim to be made a party. But if the Magistrate is satisfied of the existence of a dispute between 
him and some of the partics likely to cause a breach of the peace, he can record a preliminary pro- 
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ceeding to that effect and so include him—Raja Koomed Narain Bhoop v. Mohim Chunder, 8 
Cal. L. R., 661; (S. 0.) I. L. R., 4 Cal., 650. Butif one of the parties dies, the Magistrate should 
o the case and make his representative a party. Where notwithstanding the death of one of 
original parties, the Magistrates continued the proceedings, it was held that they were not neces- 
sarily bad, as the death had prejudiced no one.—Ranee Anandamoyee Dabee, 2 Cal. L. R., 264. 

6 omission to record a preliminary proceeding to the effect that a dispute likely to induce a 
breach of the peace exists will not invalidate an order passed, unless it can be shown that the part 
was a ere by the omission— Mad. H. Ct., Aug. 9, 1870. Weir, 436. See also Nathu Manickchand, 
Bom. H. Ct., June 15,1871. The practice of the Calcutta High Court has varied in this respect. 
In the case of Goru Mohun Majee, 22 W. R., 8, it was held, per Couch, C. J. and Ainslie, J. that 
the omission to record a proceeding is only an irregularity and it is for the Court to determine 
whether it has caused substantial injury so as to necessitate the setting aside of the order passed 
under 8. 145. But when the question of possession has been fairly and properly determined and the 
at have had an opportunity of contesting it before the Magistrate, the High Court will not 

terfere. The High Court made a distinction between that case and the cases of Seetanath 
Roy, 3 W. B., 9; and Harvey v. Brice 4 W. R., 28, by observing that in neither of those cases did it 
appear that the parties had put in written statements as if a proceeding had been duly recorded by 
the Magistrate and that if they had done so as in the case under considgration ,they could not 
reasonably complain that the Magistrate had not recorded a procecding. 

In the case of Umritnath Jha, 6 W. R., 61, Peacock, C. J. held that the Magistrate erred in law 
in not stating in his proceeding any sufficient ground for his being satisfied that a dispute concering 
land existed which was likely to produce a breach of the peaco, but the learned Chief Justice seems 
to have thought that the Magistrato might have procceded if the partics had consented to waive that 
objection by consenting to go into the whole question of actual possession. JucksonJ on the other 
hand ed the omission as indicating a want of jurisdiction in the commencement of the pro- 
ceedings. 

Is Harvey v. Brice, 4 W. R., 26 it was held that the omission to record a proceeding under 
8. 680 of the Code of 1872, that is, an order in writing under S. 145 of the present Code, is not a 
mere informality in procedure, which if no substantial injury wero done, might be overlooked. The 

es may have been, indeed one of them said that he had been, precluded from adducing all his 
evidence by ‘his vary omission. 

A Magistrate has no jurisdiction to inquire into the matter of possession unless he is first satis- 
fled that a breach of the peace is actually likely to occur in reference thereto. He must also record 
his reasons for being 80 satisfied. Perhaps it might be immaterial to the validity of the proceeding 
whether he finally recorded his reasons as required by the Codo, but as the inconvenience of a breach 
of the peace constitutes the substantial ground for his interference being involved at all, it ought to 
be distinctly adjudicated on by him Per Phear, J. Juckson, J. concurred that the proceedings were 
defective as the Magistrato had not recorded that he was satisfied of the evidence of a dispute likely 
to occasion a breach of the peace. The proceedings taken were accordingly quashed. Glover J. dés. 
Dewan Elahce Newaz Khan, 6 W.R., 14. So also in the case of Musst. Anundee Koer vo. Ranee 
BSoonact Koer, 9 W. K., 64, the omission to record a proceeding was held to necessitate the quashing 
of the award made by the Magistrate. In Kashi Kishore Roy v. Tarini Kant Lahory, 3 B. L. R., 76, 
such an omission was regarded as showing that the Magistrate proceeded without jurisdiction. 

The lands which are the subject of the dispute should be sufficiently identified in the order .1 
writing recorded by the Magistrate, for otherwise it will be impossible for the contending parties to 
know how far they claim the whole or any portion of them so as to be in a position to adduce evidence 
of their actual possession. 

The right to collect rents corfstitutes possession of land under 8. 145 which does not necessarily 
refer to direct possesaion by actual cultivation. Both the actual cultivator and the person under 
whom he holds aro considered to be in possession of land, and therefore S. 145 applies to a dispute 
between semindars whose lands are let out to ryots which dispute relates to possession by exercising 
the right to collect rents.—Jn re Joy Govind Roy, Cal. H. Ct. July 26, 1877 following Sonai Sirdar, 
25 W. R., 48: See also Hurruck Narain Singh ». Luchmi Bara Roy, 6 Cal. L. R., 287; Sutherland 
v. Orowdy, 18 W R., 11; Muddoosodun Shaha, 21 W. R., 65 ; Umachurn Santra, 7 Cal L. B., 358. 

In Mapnas, however, the contrary practice apparently exists, for it has been held that construc. 
tive possession through tenants is not such a possession as is contemplated by 8S. 145—4 Mad. xii 
App. Pro. May 15, 1869(S ©,) Weir 435—also Pro. July 13, 1868. Weir 438. 

A dispute between a semindar and his lessee regarding the right to collect rent is not within 
8. 145.—Mad. H. Ct., Feb. 11, 1878. Weir, 436. Nora dispute regarding shares in joint undivided 
property—Cal. H. Ct., 420, 1863. Nor can a dispute regarding the amount of the share of the crop 
esa. the ryot as rent be dealt with under 8. 145—4 Mad. xii dpp. Pro. July 13, 1868, (8. 0.) 

ely, 


Where a zomindar has let his lands or a portion of these in farm, he, his farmer, and the occu- 
Pave ryote are all in their degree concerned in any dispute as to possession which may arise, and 
may and ought to be respectively maintained in possession of the interests which they severally 
enjoy. If this were not 90 the following results might occur :—the owner of an estate A might have 
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a dispute with the owner of another estate B relating to land bordering on both, A however, would 
claim possession though a farmer and B direct possession. 8B if found in possession might obtain an 
order from a Magistrate: A could not, It may be said that A’s farmer might be made a party to the 
proceedings and might be maintained in possession, and therefore, A could not be prejudiced. But 
suppose that the farmer colluded with B, he might fail to prosecute his claim’ and B would succeed.— 
Harak Narain Singh. 5 Cal. L. R, 287, per L. 8S. Jackson, J. 

The fact that a certuin party bas obtained a certificate under Act XXVII of 1860 to colleot 
debts due to u deceased person is not in itself conclusive proof of psssession—Geerjamonee, Suth. 
Rep., 1864, p. 2. Nor does it entitle the holder to be put into possession of any property of the 
deceased person.—Seetaram Sahoo, 18 W.R, 385. Sreeput Giri Gossain, 11 W. R., 28. Norisa 
Magistrate justified by reason of the passing of such an order to interfere with the previous possese 
sion of another. The Civil Court should rather execute its own order.—Mohunt Dhanraj Giri 
Ghosami, 2 B. L B., 27. 

A Magistrate is bound to maintain possession given by a Civil Court, and not to make it neces. 
sary that a successful party should again have recourse to the same Court to recover what has 
already been given to him.—Bholanath Ghose, 7 Cal. L. R., 616: Rai Mohun, Rai v. J. P. Wise, 16 
W.RB., 24: Raneegynge Coal Association (Limited) v. Hera Lall Ghosamee, 24 W. &., 7: Sonai 
Sirdar, 25 W. R., 46. 

Similarly where fhe Code of Civil Procedure provides a remedy for persons objecting to orders 
passed by a Civil Court, the Magistrate should not interfere but should maintain the orders of that 
Court, referring any parties who may object to them to that Court for their remedy. Thus, where 
possession of certain property was given by the Nazir of a Civil Court in execution of a decree, the 
objecting party should be referred to that Court and the Magistrato should decline to take cognizance 
of the dispute—Jn re Chatterput Singh, 5 Cal. L R., 200: so aleo when a purchaser under a decree 
is resisted in getting actual possession of the property bought, the Magistrate should not interfere 
but should refer the purchaser to the Court.—Pryag Singh, 6 Cul. L R., 2u6. 

The fact that proceedings under the Bengal Land Registration Act are pending should make a 
Magistrate extremely careful not to make any order under 8. 145, unless ho is quite satisfied of the 
existence of a bond fide dispute, and that a breach of the peace is imminent. As the Magistrate knew 
that those proceedings only awaited formal completion, he should not havo proceeded under 8. 146, 
If he thought that » breach of the peace was imminent, he should havo bound down the principal 
parties to keep the peaco.—Govind Chundor Moitro, I. Lb. R, 6 Cal. 836: (5. C.) 8 Cal L. R., 217, 

Evidence in cases under S. 145 should be recorded as in warrant cases in the mannor prescrib- 
ed by S. 356. 

‘ Magistrate is bound to cxamine any witnesses who are tendered by tho parties in support of 
their respective claims to bo in actual possession of the land in dispute.—6 Mad., iv, App., Pro., Nov. 
28, 1870. 

i 8. 350 enables a Magistrate to act on evidence recorded by his predeccssor in office as proceed- 
ings under S. 145 are an inquiry as defined by 8. 4 (c). 

When a person has been forcibly dispossessed of immoveable property, he can cither bring a 
charge of a criminal offence and on conviction of his adversary he can obtain an order from the 
Court to be restored tothe possession of that property (S. 522); or if ho has boen dispossessed with- 
out his consent and without duc course of law he can instituto a summary suit in a Civil Court 
within six months of the dispossession. Specific Relief Act, I of 1877, 8. 9. 

There must be some evidence from which the Magistrate may reasonably and fairly draw the 
conclusion of fact necessary in the case.— Mad. H. Ct.. May 16, 1869. Weir, 313, (Ed. 1.) He cannot 
ee merely on the result of his own personal inspection of the land in dispute.—Musst. Anundee 

oer. 9 W. R., 64; Kali Chunder Shaha and another. 7 B. L. Ik, 322. 

The lands should be sufficiently identified in the order for possession, otherwise the order will 
be inoperative and only lead to injurious consequences.—Jn re Sewarut Tewary, Cal. H. Ot. April 
5, 1879. 

The possession which a Magistrate is to find and support is possession at the time of the ineti- 
tution of the proceedings and not possession at the time of his passing final orders in the matter.— 
Prithiram Chowdhry Rai Bahadoor, 20 W. R., 61. If it should appear that any person has been 
turned out of possession and has submitted to the ouster and the other party whether rightly or wrongs 
ly is fn peaceable possession he should be retained in possession. But the mere fact of seizure and 
occupation of land while complaints are being made to the Police and proceedings are being held b 
the Criminal Courts cannot be said to be such peaceful possession as the Magistrate is bound to loo 
to, and maintain. A man cannot give himeelf a title to tho aid of the Magistrate by his own wrong 
doing. except so far as it can be said to have been acqufesced in and to have gained for him the ° 
tion of a peaceful occupant —Jn re Bunwaree Mieser, 1 Cal L. R., 136. A party who has been 
forcibly dispossessed has. as has already been pointed out, his remedy in the Criminal Courts on 
conviction of the person who has dispossessed him (S 522) and in the Civil Courts under 8. 9 Specific 
Relief Act, I of 1877, S. 72), but it is doubtful whether the Magistrate under 8, 145 can look to the 
manner in which possession spade at the time of those proceedings, was acquired. The law as 
expressed in 8. 145 is slightly modified in this respect. Para. 2 declares that the Magistrate shall 
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“if possible decide whether any and which of the parties is hen in possession of the said subject.” 
This seems to indicate clearly the possession which the Magistrate is to maintain without reference 
to ite nature or origin. ; 

So when it was found that a certain party had obtained possession of a temple in dispute by a 
trick, and by shutting thé doors had kept his opponents out, it was held that in proceedings under 
S. 145 the Magistrate had rightly kept that party in possession as he has no power to restore the 

who had been dispossessed except as provided for by S. 522, that is, when there has been a 
conviotion of an offence accompanied by criminal force and dispossession has been effected by means of 
that criminal force.—Mad. H. Ct. Pro. Nov. 1880. Weir, 438. But see contra Pro, Jan. 2, 1871, 
6 Mad, xiii Ayp. in which it was held that the possession intended by the Code does not include the 
occupancy of a mere trespasser. See however 8. 145, para. 2. 

Although a Magistrate cannot decide a matter under 8, 145 on evidence of title, he may use 
such evidence merely to guide and assist his mind in coming to a decision on the question of posses- 
sion. Evidence of title may supplement direct evidence of possession, but it cannot, standing alone, 
be proof of possession. If there is substantial evidence of possession or a conflict of evidence on 

point, a Magistrate ia justified at looking at uhe evidence of title in combination with evidence 
of possession.—Jn re Kali Krishtu Thakur, 8 Cal. L. R. 245, (8.C)1I L. R., 7 Gal, 46. 

In deciding a dispute betwoen the zemindars and the ryots of two villages comprising 109 plots 
of land which formed the subject of one and the same proceeding the Magistrate in his judgment 
dealt with only 12 plots. As the posseasion of the entire areca depended on the same state of circum- 
stances the High Court refused to interforo with the order regarding the entire urea.—Azim Mollah 
10 Cal. L. R., 623. 

The order passed should be that a certain party is entitled to retain possession until evicted in 
due course of law. Consequently a Magistrate cannot direct certain ryots to retain possession only 
until their crops have been reaped, for hy such an order he would himself terminate a possession 
which he is bound to maintain until eviction is the result of other proceedings before duly consti- 
tuted tribunals ——Banwari Lall Misser, 1 Cal. L. R., 186. ; 

It will observed that 8. 145 enables cortain Magistrates to interfere when they aro “ satisfied that 
a dispute likely to induco a breach of the peace exists concerning any tangible immoveablo property 
or the boundaries thereof.’ Thore are various Rovenue laws in force which give Revenue officers 
similar powers and also empower them to settle such disputes by arhitration. These may be 
usefully consult: J. Seo Act V (Bengal) of 1875: Reg. XII (Madras) of 1806: Act XXVIIT 
(Madras) of 1860, Ss. 10-25: Act V (Bombay) of 1879: Also for the North-West Provinces, 
Act XIX of 1878, Ss. 140, 144; for Oude, Act XVII of 1876, Ss. 102-106: for British Burmah, 
Act V of 1880, S. 28. 

It should be noted that S. 685 of the Code of 1872 declared that no order under S. 530 of that 
Code (now re-enacted in S. 145) shall affect tho power of a Collector or a person exercising the 
power of a Collector or of a Revonuo Court. 8. 535 has not expressly been re-enacted but S. 1, 
para. 2 of this Code declares that in tho absence of any specific provisions to the contrary nothing 
contained in this Code shall affect any special or local law or any special jurisdiction or power con- 
ferred by any law now in forco, so that the powers of a Collector arc saved and cannot be interfered 
with. 

An order under 8, 145 declares that a certain porson shall be entitled to retain possession of the 

cular immoveable property until evicted in due course by law. A suit to set it aside brought by 
@ person bound by an ordor under 8S. 145 must be brought within three years from the date of the 
pessing of the final order in the cago. Limitation Act (XV of 1877) Sch. II, Art. 47. 


146 [S. 581.] If the Magistrate decides that none of the parties is 
Power to attach subject then in such possession, or is unable to satisfy him- 
of dispute. self as to which of them is then in such possession, 
of the subject of dispute, he may attach it until a competent Civil Court 
has determined the rights of the parties thereto, or the person entitled to 
possession thereof. 


Sch. V, No. 23 gives the form of a warrant of attachment under this section. 

Ifa Magistrate, not being empowered by law in that behalf, passes any order under this chapter, 
his proceedings ure void. 8S. 530 (J). 

It is only when after instituting a proceeding under S. 145, and taking evidence a Magistrate 
finds that neither party is in possession or that ho is unable to satisfy himself as to which of them is 
in jon of the subject of dispute, that he cun attach the immoveable property. —Ram Soonder 
Debee, 1 Cul. L. R, 86; In the matter of Leelanund Singh, 1 Cal, L. R., 273; Mad., H, Ct. Pro., 
Nov. 28, 1870. Weir, 388 (Ed. 1). 

A Magistrate, after notices isaued under 8. 145 to two parties, finding himself unable to deter- 
mine who waz in possession, attached the property in dispute under 8. 146. On this, a third 
represented that he, as landlord, had taken possession on the dcath of the person to whom it had 
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been leased. The Magistrate observed that the death of a holder of a tenure which was not 
transferable does not necessarily imply assumption of possession by the landlord, and he a 
parently inferred that tho landlord’s possession was without colour of law, for he held that 
attachment under 8. 146 signified that the Government had stepped into the position of the late 
owner, as trustee, and was bound to pay rent for the tenure. The High Conrt held that it was 
the duty of the Magistrate to have withdrawn his order under 8. 146, if he found that the 
ve was actually in possession of the land, and that order was set aside —Joy Kissen Mookerjea, 
24 W. B., 40. 


147. [S. 532.] Whenever any such Magistrate is satisfied as aforesaid 
Disputes concerning that a dispute likely to cause a breach of the peace 

easements, &. exists concerning the right to do or prevent the do- 
ing of anything in or upon any tangible immoveable property situate within 
the local limits of his jurisdiction, he may inquire into the matter; and 
may, if it appéars to him that such right exists, make an order permitting 
such thing to bé done, or directing that such thing shall not be done, as the 
case may be, until the person objecting to such thing being done or claiming 
that such thing may be done obtains the decision of a competent Civil 
Court adjudging him to be entitled to prevent the doing of, or to do, such 
thing, as the case may be: 

Provided that no order shall be passed under this section permittin 
the doing of anything where the right to do such thing 1s exercisable at a. 
times of the year, unless such right has been exercised within three months 
next before the institution of the inquiry ; or, where the right is exercisable 
only at particular seasons, unless the right has been exercised during the 
season next before such institution. | 


Sch. V, No. 24 contains a form of order under S. 147, prohibiting tho doing of anything on 
land or water. 

If any Magistrate not being duly empowered by law on that behalf passes an order under 8S, 147 
his proceedings are void. S. 530 (7) 

8. 147 professes generally to re-enact 8. 632 of the Code of 1872 tho terms of which are in 
more familiar language and describe the dispute to bo “ concerning the right of use of any land or 
water or any right of way.” These terms have been used by the Legislature since Act IV of 1840 
but are now replaced by languago which may not generally be intelligible. The law, however, has 
been altered, in that proceedings under S, 147 cannot be taken unless the Magistrato is satisfied that 
a dispute likely to causo a breach of the peace exists. whoroas the existence of a dispute was sufficient 
under the now repealed law which reproduced the luw since 1840. The alteration will prevent 
Magistrates trying whether a nght of way mado the subject of an order under 8. 133 is public or 
private on objection raised that it is private.—See in the matter of Chondronath Son, I. L. R., 
Cal., 875, re C.,5 Cal L. R., 379: Roy Omesh Chunder Sen, 21 W. R., 67. 

The alteration of the language at the oe of this section js also important S 632 concluded 
thus—‘“ unless such right has been exercised during the last of such seasons before the complaint” 
whereas S. 147 provides, ‘ unless the right has been so exercised during the scason next before such 
institution.” It not unfrequently happens that a right is not exorcised annually but during 
exceptional seasons; such cases would no longer be cognizable under 8S. 147. 

A dispute regarding tho obstruction of a drain into which the sewage of certain premises fell is 
not a matter to be adjudicated under S. 147.—Troylokhyonath Bose, 6 W. R., 58. 

Because a person has another means of ingress. and egross, 1 Magistrate should not ordor that 
he should not make use of one passing through another person’s land. A Magistrate is bound to 
inquire into and decide when the latter road was open to use, in the manner specified in 8, 147,— 
Troylokhyanath Sircar, 2 W. R., 64 

A right of way, or a right to the flow of water across the land of another, is a right of use of land 
within the meaning of S.147.—Mad H. Ct., Feb 18:21, 1867. Weir, 415,416; June 1, 1868, 
Weir, 318 (Ed. J.) Because some of the parties set up the right to use at al) times would not preclude 
a Magistrate from finding that they had the lesser right to use in the way at particular seasons. 
The jurisdiction given by 8. 147 to decide for a time the right to enjoyment of property should not 
be exercised except on clear and satisfactory proof. Where the only evidence is user, it should be 
such as to show satisfactorily acta of enjoyment exercised as a matter of right and permitted 
uninterruptedly for some considerable length of time.—4 Mad., xxiv, dpp., Pro, Jan. 4, 1869. 
(8.0.), Weir, 489. 
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8. 147 does not enable a Magistrate to po a purely declaratory order. It enables him to pre- 
‘vent arbitrary interruptions by any person of rights actually enjoyed, which have been exercised by 
the public or a person or class of persons.—In the matter of the Maharaja of Burdwan, I. L. R., & 
Cal., 194: (8, 0.) 4 Cal., L. B, 324 
148 [S. 533.] Whenever a local inquiry is necessary for the pur- 
Sonat ticuiky: poses of this chapter, any District Magistrate or 
Sub-divisional Magistrate may depute any Magis- 
trate subordinate to him to make the inquiry, and may furnish him with 
such written instructions consistent with the law for the time being in force 
as may seem necessary for his guidance, and may declare by whom the whole 
or any part of the necessary expenses of the inquiry shall be paid. 
he report of the persons so deputed may be read as evidence in the 
case, : 
When any costs have been incurred by any party to a proceeding under 
this chapter for witnesses’ or pleaders’ fees, or both, 
Order as to costs. the Magistrate passing a decision under section 145, 
section 146 or section 147 may direct by whom such costs shall be paid, 
whether by such party or by any other party to the proceeding, and whether 
in whole or in part or proportion. All costs so directed to be paid may be 


recovered as if they were fines. 

A local inquiry under this chapter can be held only by a Magistrate and his report under 
§. 148 is evidence in the case. 

Tho Maginatrnte’s instructions regarding a local inquiry to be held by a subordinate Magistrate 
should not relate to any question of possession which should be decided only on evidence taken by 
himeelf. The inquiry should rather be directed to some matter which cannot be proved by oral 
evidence —J» re Buikant Kumar and others. 3 Cal L. R., 134. 

When an inquiry under 8. 148 is instituted, it becomes part of the proceedings in the case, and 
the party affected by it is ontitled to be acquainted with the results of it and to have an opportuni 
of rebutting the deputed Magistrate's report, if ho thinks nocessary to do s0.—Meer Dhunoo, 21 W. 


R., 25. 
” The last para. regarding the payment of costs isnew. Ss. 386, 387 provide for the realisation . 


of fines. 





CHAPTER XIII. 
PREVENTIVE ACTION OF THE POLICE. 


149 [S. 95.] Every Police-officer may interpose for the purpose of 
Police to prevent cog- Preventing, and shall to the best of his ability pre- 
nisable offences. vent, the commission of any cognizable offence. 
This duty may bo porformod without roferenco to local jurisdiction, and if otherwise unable to 
prevent the offence, the Police officer may arrest the offender (S. 151). His further action should be 
ted by 8.60. An officer in charge of a Police station can proceed to investigate into such 
ences only when they have been committed within the limits of such station (except under any 
of the special circumstances stated in Ss. 179—188, but no proceoding of a Police-officcr investiga- 
ting a cognizable case shall be called into question on the ground that ho was not empowered 
is investigate: S. 166). He should, however, when a complaint is made to him, reduce such 
complaint to writing and enter the substance theroof in the diary whether the occurrence which is 
the subject of the complaint or information took place within his jurisdiction or not.—Bengal 
Police Circular. 
150 [S.96.] Every Police-officer receiving information of a design 
Information ofdesignto to commit any cognizable offence shall communicate 
commit such offences. such information to the Police-officer to whom he is 
subordinate, and to any other officer whose duty it is to prevent or take 


cognizance of the commission of any such offence. 


Chs. XIII. XIV. 9s. 151-154.] PREVENTIVE acTrow oF POLICE. a9 


15] £8. 97.] A Police-officer knowing of a design to commit any 
Arrest to prevent such cognizable offence may arrest, without orders from 
offences. | a Magistrate and without a warrant, the person so 
designing, if it appears to such officer that the commission of the offence 
cannot be otherwise prevented. 


152 [S. 98, para. 1.] A Police-officer may of his own authority 
Prevention of injury to interpose to prevent any injury attempted to be com- 
public property. mitted in his view to any public property, moveable 
or immoveable, or the removal or injury of any public land-mark, or buoy or 
other mark used for navigation. 

These acts aro punishable under Ss. 430—434, Penal Code. If such injury or removal be done 
in opposition to the Police officer, he can under S. 64, cl. v, arrest the offender, but for all the 
offences mentioned except for that punishable under 8. 434, Penal Code, tho offender can be arrested 
without a warrant, st that if any of these acts be committed in the sight of the Police officer, he 
can immediately arrest the perpetrator, otherwise he should procced under S, 24, Act V of 1861. 

163 [S. 381.] Any officer in charge of a Police-station may, without 
Inspection of weights a warrant, enter any place within the limits of such 
and measures. station for the purpose of inspecting or searching for 
any weights or measures, or instruments for weighing, used or kept therein, 
whenever he has reason to believe that there are in such place any weights, 
measures or instruments for weighing which are false. 
If he finds in such place any weights, measures or instruments for 
weighing which are false, he may seize the same, and shall forthwith give 
information of such seizure to a Magistrate having jurisdiction. 


PART V. 
INFORMATION TO THE POLICE AND THEIR POWERS 
TO INVESTIGATE, 


CHAPTER XIV. 


Police officers superior in rank to officers in charge of a Police station may cxercise the same 
powers, throughout the local area to which they aro appointedy as may bo exercised by officers in 
charge of Police stations within the limits of their respective stations, S. 550. 

154 [S. 112.] Every information relating to the commission of a 
Information in cogni- cognizable offence, if given orally to an officer in 
sable cases. charge of a Police-station, shall be reduced to writing 
by him or under his direction, and be read over to the informant; and every 
such information, whether given in writing or reduced to writing ag 
aforesaid, shall be signed by the person giving it, and the substance thereof 
shall be entered in a book to be kept by such officer in such form ag the 
Local Government may prescribe in this behalf. 


An information to a Police officer should not be made on oath. If it is false, it c there. 
fore, be made the subject of a charge under S. 193, Penal Code, but it might come under 8. 182 or 
211—Calcutta Sudder Court, 324, 1862. Seve also Subbana Gaundan, 1 Mad., 830; Bonomalee 
5 W.R., 32. But if the person giving the information is examined under 8. 161 of this Oode he 
will in consequence of the alteration in the law be liable to punishment under 8, 193, Penal Code, if 
he has intentionally made a false statement. 
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The complaint or information reduced to writing forms part of the first information report. 
The diary in which the substance of the complaint is to be entered is the station diary kept under 
B, 44, Act V, 1861. 

Any Criminal Court may send for Police diaries of a case under inquiry or trial in such Court, 
and may use such diaries to aid it on such inquiry or trial, but neither the accused nor his agents 
ahall be entitled to call for them nor ehall they be entitled to see them merely because they are 
referred to by the Court, If, however, they are used by the Police officer to refresh his memory, or if 
the Court uses them for the purpose of contradicting such Police officer, the provisions of the Indian 
Evidence Act, 1872, Sections 146, 161, shall apply. §. 172. 

The wilful giving false information with intent to cause a public servant to use his lawful power 
to the injury of another person is an offence punishable under S. 182, Penal Code. 

If the person giving the information shall refuse to sign the statement made by him, when 
required to sign that statement by the Police officer, he shall be punished with simple imprisonment 
which may extend to three months, or with fine which may cxtend to five hundred Rupees or with 
both. 8. 180, Penal Code. 


The following form of a first-information report has been prescribed for the Bengal Police :— 


The firet information of a cognizable crime reported at Police Station ¢ Sub-district 
under Section 14 of the Criminal Procedure Code. 
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155 [ Ss. 110, 113.] When information is given to an officer in 
Information in non- Charge of a Police-station of the commission within 
oognisable cases. the limits of such station of a non-cognizable offence, 


he shall enter in a book to be kept as aforesaid, the substance of such 
information and refer the informant to the Magistrate. 


No Police-officer shall investigate a non-cognizable case without the 
Investigation into non- order of a Magistrate of the first or second class 


cognisable cases. haying power to try such case or commit the same for 
trial, or of a Presidency Magistrate. 


Any Police-officer receiving such order may exercise the same powers in 
respect of the investigation (except the power to arrest without warrant) as 
an officer in charge of a Police-station may exercise in a cognizable case. 


If a Magistrate not empowered by law erroneously in good faith orders a Police officer under 
8. 155 to investigate a non-cognizable cise the proceedings shall not be set aside merely on the 
ground of his not being so empowered, S. 529 (4). 

A complaint to the Police, or to heads of villages or the village Police, in Madras or Bombay, 
if presented by written petition, may be on plain paper.—Act VII, 1870. S. 19, CL xvi. When 
petty complaints are made to a Police station, the usual first-information-report should be submitted 
with a remark to tho effect that no inquiry has been made. ‘The number of these cases will be noted 
in the column of remarks attached to the district Monthly Return of Crime. In these cases no final 
report need be sent. They should be entered on its monthly return as true cases in which no person 
ja charged and no arrest is made.—Ben. Pol. Cir., 38, 1867; 4, 1868. 

Investigation includes all proceedings under this Code for the collection of evidence conducted 


by the Police or by a arco person other than a Magistrate or a Police officer who is authorised 
by the Magistrate in that behalf. S. 4 (0). 
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A Police officer can arrest a person for a non-cognizable offence only when it is committed in his 
presence by a person who refuses to give his name and residence, or gives a name and residence which 
the Police officer has reason to believe is false. S, 67, 

156 [Ss. 109, 114.] Any officer in charge of a Police-station may, 
Investigation into cog- Without the order of a Magistrate, investigate any 
nisable cases. cognizable case which a Court having jurisdiction 
over the local area within the limits of such station would have power to 
inquire into or try under the provisions of Chapter XV relating to the place 
of inquiry or trial. 
No proceeding of a Police-officer in any such case shall at any stage be 
called in question on the ground that the case was one which such officer 
was not empowered under this section to investigate. 


Thus, an officer ¢n charge of a Polico station within whoso local jurisdiction a person is who has 
been charged with beieg a thief, or with boing a thug and committing murder, or with dacoity, or 
with dacoity with murder, or with having belonged to a gang of dacoita, or with having escaped 
from custody, may investigate the offence although it may have been committed beyond his local 
jurisdiction. 8.181. So also with regard to a theft, if any of tho property stolen was possessed by 
the thief, or by any person who received or retained it knowing, or having reason to believe it to be 
stolen, within his local jurisdiction, (3. 181), or when the pluco of the commission of the cognizable 
offence is doubtful or it has been committed partly in his and partly in another local jurisdiction 
(S. 182): or the cognizable offence has beon committed in the courso of performing & journey or 
voyage, and the offender or the person against whom, or the thing in respect of which, that offonce 
was committed passed through or into his local jurisdiction in the course of that journoy or voyage. 
8S. 183. But except in cases of receiving stolen property it would soem that the original offence 
must havo been committed in British India. See note to Ss. 180, 183, post. 

157 (Ss. 114, 116, 117.] If, from information received or otherwise, 
Procedure wherecogniz- an Officer in charge of a Police-station has reason to 
able offence suspected. suspect the commission of an offence which he is 
empowered under section 156 to investigate, he shall forthwith send a report 
of the same to a Mavistrate empowered to take cognizance of such offence 
upon a police report, and shall proceed in person, or shall depute one of his 
subordinate officers to proceed, tu the spot to investigate the facts and cir- 
cumstances of the case and to take such measures as may be necessary for 


the discovery and arrest of the offender : 
Provided as follows :— 


\«) when any information as to the commission of any such offence is 
‘Where local investigae given against any person by name, and the case is not 
om enpensss war of a serious nature, the officer in charge of a Police- 
station need not proceed in person’, or depute a sibordinate officer to make 
an investigation on the spot: 

Where Police-officer in (b) if it appear to the officerin charge of a Police- 
charge sees no sufficient station that there is no sufficient ground for entering 
ground forinvestigation. on an investigation, he shall not investigate the case. 

In each of the cases mentioned in clauses (#) and (b), the officer in charge 
of the Police-station shall state in his said report his reasons for not fully 
complying with the requirements of the first paragraph of this section. 

“ Magistrate empowered to take cognizance of such ufence upon a Police report.” This would 
be any Presidency Magistrate, District Magistrate, Sub-divisional Magistrate and any other Magise 
on specially empowered in that behalf by the lucal Government or by the District Magistrate. 

191. 

_ 8. 157 of the Code of Criminal Procedure requircs that immediate intimation of every complaint 
or information preferred to an officer in charge of 4 Police-station of the commission of a cognizable 
offence shall be sent to the Magistrate having jurisdiction. The object of this provision is obvious, 
and it involves more than a mere technical compliance with the law. Tho Magistrate is primarily 
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‘for the condition of the District as regards repressible crime, and he is not at liberty to 
divest himself of that responsibility or to relax that supervision over crime which the law intends 
that he should exercise. It is his duty to know and consider each cognizable case as soon after 
its occurrence as possible. He should not rest content with reading the chalian when the case comes 
* for trial, but he should watch the various steps taken by the Police and advise them in all cases 

ver it may be necessary. 

Moreover, it is for the Magistrate, by the continuous study of diaries, to acquaint himself with 
what is going on of the salient and special kind referred to in the Code as matters for his attention 
and possible interference. It is for the Police to keep the Magistrate constantly informed of them.— 
Panj. Ct. Cir., x. 171, 26th May, 1869. Smyth, p. 88. 

S, 169 declares how a Magistrate shall proceed on receipt of such a report. 


188 [8.117.] Every report sent to a Magistrate under section 157 
Report under section shall, if the Local Government so directs, be sub- 
157 how submitted. mitted through such superior officer of police as the 
Local Government, by general or special order, appoints in that behalf. 
Such superior officer may give such instructions to thé officer in charge 
of the Police-station as he thinks fit, and shall, after recording such instruc- 
tions on such report, transmit the same without delay to the Magistrate. 


169 [S8.115.] Such Magistrate, on receiving such report, may, if he 
Power to hold investi. thinks fit, at once proceed, or depute any Magistrate 
gation or preliminary in- subordinate to him to proceed, to hold an investiga- 
quiry. tion or preliminary inquiry into, or otherwise to 
dispose of, the case in manner provided in this Code. 


If a Magistrate acting under S. 159 proceeds to hold the inquiry regarding the commission of 
an offence, and subscquently tries the caso, it is most important that ho should bear in mind the 
following observations of the Calcutta High Court (yer Phear, J.) in the case of Hurro Chunder Pal 
and others (20 W. R., 76) :— 

“The Deputy Magistrate states: ‘In this, as in that case, I was the chicf actor and investigator. 
I have in this, as in that, 10 separate, and so far as in mc lies to banish from the record, and if it 
were possible, from my own recollection facts which I have seen and known, and confine myself 
strictly to the evidence on tho record. In fact, I have to do that most difficult of all things—to, as 
it were, change my identity, and speak, write, and think, not in the first, but third porson.’ 

“ What was tho particular obligation under which the Deputy Magistrate supposed himself to 
have laboured, and which constrained him to ‘change,’ as he says, ‘his identity,’ it is perhaps 
difficult to understand. It has been held by this Court, and is accordant with the general principles 
which govern the conduct of an English Court of Criminal Justice, that while a person is not neces- 
sarily disqualifiod from presiding as a Judge or acting as a juryman upon a inquiry into or invest’ ,a- 
tion of facts, because he may have been himself a witness of some of the facts which are the suvject 
of the inquiry or investigation, if he docs do so, he, so far from being under any such obligation as 
that which the Deputy Magistrate scoms to have roferrod to, is bound to state to the prisoner or 
other person concerned, or to mako known to him, so far as he can, what are tho facts which he him- 
self observed, to which he himseif can bear testimony. And, moreover, the prisonor, who is being 
tried by a Judge in this situation, has a right, if he thinks it desirable, to cross-examine the Judge, 
who, under these circumstances, and to this extent, must be viewed as a witness, and his evidence 
should be recorded. It is quite erroneous, in our opinion, to suppose, on the contrary, as the Deputy 
Magistrate appears to have supposed, that he was bound to keep out of sight altogether the part 
which he had played in the matter and to pretend (we cannot use any other word than that) that 
he knew nothing about the facts excepting so much as the witnesses told him in Court. It is always 
Gangerous for any man in whose right conduct others aro concerned to set up and endeavour to carry 
out a fiction such as this. It is most specially dangerous for a Judge, who is under the grave 
responsibility which attaches to tho office of a criminal Judge, to attempt anything of the kind. The 
Deputy Magistrate, if he thought it right, as he did, to take upon himself the duty of trying the 

ers in this case, ought to have made no pretence whatever of any sort; he ought to have 

y avowed and openly stated in this Court all the part which he had taken, and facta which he 
had observed, and made his own evidence part of the record in the case. The awkwardness of @ 
criminal Judge being the principal witness in the case which he has to fy, is no doubt most 
apparent ; this, however, is a reason for his declining to try the case, not for his endeavouring to 
assume an unreal character.” 

The proceedings, if held by a Magistrate, would not be an investigation within the terms of the 
definition given in B, 4 (4) but would bo an inquiry (¢) ora trial. The nature of the proceedings 
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held by a subordinate Magistrate would apparently depend on the terms of the order passed by the 
Magistrate who received the Police report. 


160 [8.118.] Any Police-officer making an investigation under 
Pelice-officer’s power to this chapter may, by order in writing, require the 
require attendance of wit- attendance before himself of any person being within 
nesaes. the limits of his own or any adjoining station who, 
from the information given or otherwise, appears to be acquainted with the 
circumstances of the case; and such person shall attend as so required. 


The persons so ordered to attend are bound to attend te the order; but in no case, cana Police- 
officer compel a witness by force to attend boforc him.—Behari Singh, 7 W. BR, 3. 

Disobedience should be reported to the Magistrate, by whom it is punisbable under 8. 174, Penal 
Code.—Ben. Pol. Cir., 19, 1867. 

Police officers, when causing tho attendance of Railway employees, must sond immediate in- 
formation to the Head of the Department under whom such porsons aré serving.—Bon. Govt., 6855, 
niches 18, 1865e Probably in such cases the rule laid down in the proviso to 8S. 72 would be 

ollowed. 


161 [Ss. 118, 119, 121.] Any Police-officer making an investigation 
Examination of wit- Under this chapter may examine orally any person 
nesses by police. supposed to be acquainted with the facts and cir- 
cumstances of the case, and may reduce into writing any statement made by 
the person so examined. 

Such person shall be bound to answer truly all questions relating to 
such case put to him by such officer, other than questions the answers to 
which would have a tendency to expose hin to a criminal charge or to a 
penalty or forfeiture. 


The person who gives information of a cognizable offence at the Polico-station is bound to eign 
his statement when reduced to writing (8. 154), but no other statemont if reduced to writing shall be 
signed by the person making it (S. 162). An examination by a Police officer would not be on oath 
or affirmation. 

8. 161 declares that any person examined by a Police-officor making an invostigation shall be 
bound to answer truly all questions relating to the case put to him other than quostions likely to 
criminate himself. If therefore he answers fulscly ho commits tho offunco of intentionally giving 
faluc evidence as defined in 8. 191, Ponal Code. ‘This is an amendment of the proviously existing 
law under which it was held that it was not obligatory on a person under examination by a Polico- 
officer to tell the truth. See Jv x¢ Karim Khan, 8 Cal. L. &., 300. 


162 [S. 119, para. 3; 5. 121.] No statement, other than a dying 
Btatementsto police not declaration, made by any person to a Police-officer 
to be signed or admitted in the course of an investigation under this chapter 
in evidence. shall, if reduced to writing, be signed by the person 
making it, or be used as evidence*against the accused. 
Nothing in this section shall be deeined to affect the provisions of sec- 
tion 27 of the Indian Evidence Act, 1872. 


The information on which the investigation proceeded must be reduced to writing and signed 
by the person giving it (N. 154), and a dying declaration made to a Police-officer in the courre of 
an investigation if reduced to writing should also be signed by the declarant whenever possible 
(S. 162), but no other statement made to a Police officer, if reduced to writing, shall be signed by 
the person making it. If any such statements are rulaced to writing they are regarded as private 
memoranda to aid the Police in the course of the investigation, but though such a statement may not 
be used against the accused in that matter, it may be uscd against him should he be charged with 
having intentionally given false evidence. (See note to 8. 161.) The investigating Police-officer when 
under examination as a witness may morvover refer tr any such statement for the purpose of refroshing 
his memory, (S. 159 Evidence Act), in which case the statement must be produced and shown to the 
adverse party if he roquires it, and may be made the subjsct of cross-examination (8. 161), and even 
then the contents of the statement would not be evidence but the deposition of the Police-officer 
relating what the witness said to him after refreshing his momory from such statement.—Raghuni 
Singh, 11 Cal, L. B., 569, But such statement in writing could not be used to contradict any 
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who —- it'to a Police officer (S. 157) because that would be using it os evidence against the 


acc . 

Where a witness before a Court contradicts his statements previously made to the Police, the 
accused is entitled to cross-examine him with respect to his former statements: if he denies it, he 
may be be contradicted: and one of the ways in which he may be contradicted is by calling the 
Police officer before whom he made that statement who may refresh his memory from his diary (or 
any statement of the witness reduced by the Police officer to writing). But the prisoner has no 
right to insist that the diary (or such statement) not in Court shall be sent for, or, if it be in Court, 
that it shall be referred to for purpose of refreshing the memory of the Police officer. A witness 
cannot be compelled to refresh his memory from any document, unless it is in the possession of the 
party who desires to put it to the witness, or is, at least, such as he can insist on having produced. 
-~Jn re Kali Churn Chumari, 10 Cal. L. R., 61; (S.C.) I. L. R., 8 Cal., 156. 

But when a statement is not reduced to writing, it is not inadmissible as evidence since the law 
does not profess to provide for sucha case. The Police officer may therefore be questioned as to such 
statement by the pleader for the defence, as also any other person who may have heard it made. 
And even when it is reduced to writing the law does not say that the Police officer or such other person 
shall not be liable to be questioned regarding it, or bound to state the truth when so questioned, but 
that the statement so reduced to writing shall not be used as evidence againsf the accused. Con- 
sequently the Police officer and such other person, if any, continue as liablo to be questioned with 
regard to auch statement as they were before the enactment of the prohibition, and may make use of 
such writing to refresh their memories............. This is not inconsistent with S. 91 of the 
Evidence Act as the statement made to the Police officer is not a matter required by law to be 
“ yeduced to the form of a document.”’ so as, under that section to exclude cvidence thereof from the 
mouth of the Police officcr, or such cther person.—Uttamchand Kapurchand, 11 Bomb., 120. 

A dying declaration must be taken in the presence of the accused person to be admissible as 
evidence : if not so tuken it must be proved in the ordinary way by some onc who heard it made, and 
oe ne may be used for the purpose of refreshing the witness's memory.—Samiruddin, I. L. R., 
8 Cal., 211. 

8, 27 of tho Evidence Act declares that when any fact is deposed to as discovered in consequence 
of information received from a person accused of any offence in the custody of a Police officer so 
much of such information, whether it amounts to confession or not, as relates distinctly to the fact 
hereby discovered, may be proved. 


163 [S8s. 120, 184.] No Police-officer or person in authority shall 

No inducement to be Offer or make, or cause to be offered or made, any 

offered. such inducement, threat or promise as is mentioned 
in the Indian Evidence Act, 1872, section 24. 

But no Police-officer or other person shall prevent, by any caution or 
otherwise, any person from making in the course of any investigation under 
this chapter any statement which he may be disposed to make of his own 
free will. 


The following soctions of the Evidence Act (I, 1872), are of importance in connection with this 
section :~— 

24. <A-confeasion made by an accused person is irrelevant in a criminal proceeding, if the 
making of the confession appears ¢o the Court to have boon caused by any inducement, threat or 
promise having reference to the charge against the accused person. proceeding from a‘ person in 
authority and sufficiont, in tho opinion of the Court, to give the accused person grounds, which would 
appear to him reasonable, for supposing that by making it he would gain any advantage or avoid any 
evil of a temporal nature in reference to the procoedings against him. 

26. No confession mado to a Police officer shall be proved as against a person accused of any 
offence. 

26, No confession made by any person whilst he is in the custody ofa Police officer, unless it be 
mado in the immediate presence of a Magistrates shall be proved as against such person. 

27. Provided that, when any fact is deposed to as discovered in consequence of information 
received from a person accused of any offence, in the custody of a Police officer, so mnch of such 
information whether it amounts to a confession or not, as relates distinctly to the fact thereby dis- 
covered, may be proved. 

28. If such a confession as is referred to in section twenty-four is made after the impression 
caused by any such inducement, threat or promise has, in the opinion of the Court, been fully 
removed, it is relevant. 

29. If such a confession is otherwise relevant, it does not become irrelevant merely because it 
was made under a promise of secrecy, or in consequence of deception practised on the accused person 
for the purpose of obtaining it, or when he was drunk, or because it was made in answer to questions 
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which he need not have answered, whatever may have been the form of those questions, or because 
he was not warned that he was not bound to make such confession, and that evidence of it might be 
given against him. 

The High Court has held that the more standing by of a Magistrate when confessions are being 
made to and recorded by the Police fur their own use, will not make those confessions evidence, for 
§, 26 refers to cases where the Magistrate is himself conducting the investigation, and then, although 
the prisoner may bc in the custody of the Polico at the time, such prisoner, making a confession, is 
liable to have that confession used against him.—Domun Kahar, 12 W. R., 82. 

In all cases where the Police are accused of oxtorting confessions or maltreating persons arrest. 
ed, the District Superintendent will immediately proceed to the spot and thoroughly investigate the 
matter, reporting the circumstances fully, not only to the District Magistrate, but to the Ingpector- 
General of Police and the Deputy Inspector-General of the Circle. Should it appear that there is 
any foundation for the charge, the Deputy Inspector-General will loso no time in proceeding to the 
District in which the occurrence has taken place, and reporting the action of the superior officers of 
Police in the matter.—Ben. Pol. Cir., 60, 1865. 

Obtaining a disclosure or confession, by hurt, grievous hurt or criminal] intimidation is punish- 
able under Ss. 330, 3g1, 506, Penal Codo. 

Tn the case of Dhurm Dutt Ojha (8 W. R., 138,) it appeared that the prisoners confessed on bein 
told by the Police officer that he would get them released if they told the truth. The Calcutta Hig 
Court severely condemned such conduct as highly improper and illegal, holding that no part of the 
Police officer’s evidence as to tho discovery of facts in consequenco of tho confessions was legally 
admissible. Seo also Bishoo Manjco, 9 W. R., 16. 

The following judgment of the Calcutta High Court states tho law regarding the admissibili 
of statemonts made to the Polico—(Nobodeop Chunder Ghosamco and another, 1 B. L. B., 15, 
Original Side, Criminal.) 

‘“Pracock, C. J.—Upon the questions argued before us I entertain no doubt. 

“The first relates to the answer given to the Police constablo when he arrested the prisoner. 
The answer did not amount to a confession of guilt, but was a statemont of facts, which, if true, 
showed that the prisoner was innocent. It is not a confession obtained under an inducement of hope 
or fear. The only objection to the statement belng admissible in evidenco is, that it was made 
answer to a question put by tho Polico officer. 

“Tho cases upon this subjoct in England are conflicting, but tho lator cases scom to show that 
statements made by a prisoner in answer to a quostion put by a Police officer are admissible in 
evidence. In the caso of R. v. Boriman, 6 Cox, C. U., 388, Erlo, C. J., refused to admit as evidence 
an answer givan by a prisoner to a question put to him by a Magistrate; and a similar ruling by 
Wilde, C. J., is to be found in the case of R vo, Petitt, 4 Cox. C.0, 164, But in a later case, the 
Queen v. Cheverton, 2 F. & F., 833, Erle, C. J., admitted as ovidence against the prisoner a statement 
which she had made in answer to questions put to her by a Police officer. In that case it appeare 
ed that Baxter, the Police officer, had said to tho prisoner, ‘you had better tell all about 
it, it will save trouble;’ and then put certain questions to tho prisoner, which she an- 
swered. It was held that tho answers given to Baxter were inadmissible, because they had 
been made under the influence of something in the nature of « threat or inducement. Afters 
wards, another Policeman put questions to the prisoner, which she answered, and if was ob- 
jected that those answers wore inadmissible, as they hud been made under the inducement 
held out by the former Polico officer. Erle, C. J., after consulting Wightman, J., admitted the 
statements mado to the second Police officer, holding, as [ suppose, that the answers wero not given 
in consequence of the inducement held out by the firat officer, That is a distinct authority that 
statements made by a prisoner in answer to questions put by a Policer officer are admissible; and 
it may be remarked that in that casc the answers were held to be admissiblo, though the prisoner 
had not been cautioned. 

“In the case of R. v. Mick, 3 F. F., 342, it was held by Miller, J., that the confession made by 
& prisoner in answer to a question put to him by a Police officcr was admissible. A similar decision 
will be found in 1 Moody, C. C., 27, in which it was held that a confession obtained without threat 
or promise from a boy, fourteen years old, by questions put to him by a Police officer, in whose 
custody the boy was on acharge of felony, and wher the boy hud had no food for nearly a whole day, 
was properly received as cvidence against him. That was held by six Judges to three upon a point 
pasion The majority held that the confession was rightly received, as no threat or promise had 

made, 

“Miller, J., in the case of R. o. Mick, to which I have referred, remarked that many Judges 
would not receive the evidence, and that he highly disapproved of the course the Police officer 
bad taken in asking questions. 

‘“‘ Having these conflicting decisions before us, I should be disposed to act upon the decisions 
given in the case reserved, even if it were not borne out by every principle of common sense. 
an indacement is held out to a prisoner to a make a confession, by telling him he will be better off 
if he makes a confession he may be induced, if he knows that circumstances aro strong to lead to 
presumption of guilt, to make a confession, though he is innocent, 
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“There may be reasonable ground against the admission of such a confession, Pong) pstaape 
% would be better to admit it, and to leave those who have to determine as to the guilt or in- 
nocence of the prisoner, to judge of the weight which ought to be attached to it. 

‘¢ The object of the Criminal Law is to punish the guilty, for the purpose of deterring them and 
others from committing offences. The object of the Law of Proceedure, including the Law of 
Evidence, is, or ought to be, that the innocent shall be protected, and the guilty punished, I cannot, 
thorefore, at all agree with the remarks of Miller, J., and in the expression of his disapproval of the 
conduct of the Police officer in asking questions, provided ho does not hold out hope or fear as an 
inducement to confess. 

“ Some cases have gone to the extent of saying that a statement is not admissible if it is obtained 
by telling the prisoner he had better tell the truth. For my own part, I cannot see any objection to 
telling every man that he had better tell the truth; but that is very different from telling a man 
that he had better confess, when you do not know whether he is innocent or guilty. 

“Though it has been held in some cases that confessions obtained by asking questions are not 
admissible, and although law is said to be the perfection of reason, it has been distinctly ruled in Eng- 
land—and 1 believe without a dissentient voice—that confessions obtained by artifice or deception 
are admissible, Thereforo, where a confession was obtained by a person who tg0k an oath that he 
would never mention what the prisoner told him, the statement madc when disclosed was held to be 
admissible; so whero it appeared that one of the prisoners had made a statement to a constable 
whilst he was drunk, and it was imputed to the constable that had given him liquor to cause him 
to do #0, tho statement was held to be admissible cvidenco against the statement not having 
been made under the inducemont of hope or fear, Sce the cases collected in Roscoe on Evidence 
in Criminal Cases, 47. It is high time, 1 think, that we should decide according to principles 
which are founded in reason and good sense. I therefore hold that what the prisoner said in 
answor to questions put to him by the Polico officer was admissible, no threat or deception having 
been used or any false hope held not.” 

The law in this respect was also discussed by the Bombay High Court in the case of Reg. ». 
Navroji Dads bhai, 9, Bomb. 358 whore the question of how far a person was “ in authority” over the 
confessing person came also under consideration. Sargent, C. J. said: The test would scem to be, 
had the person authority to interfere in the matter; and any concern or interest in it would appear 
to be sufficient to give him that authority as in the Queen v. Warningham (2 Don. 0. C. 447 ») 
where Baron Parke held that the wife of one of the prosecutors and concerned in the management 
of their business was a person in authority, and the rule is so laid down in Archbold’s Criminal 


Practice, 
164 [S. 122; Act IV, 1877, 8.16.] Any Magistrate not being a 
Power to record state- Police-officer may record any statement or confession 
mente and confessions. made to him in the course of an investigation under 
this chapter, or at any time afterwards before the commencement of the 
inquiry or trial. 

Such statements shall be recorded in such of the manners hereinaft « 
prescribed for recording evidence as is, in his opinion, best fitted for the 
circumstances of the case. Such confessions shall be recorded and signed 
in the manner provided in section 364, and shall then be forwarded to the 
Magistrate by whom the case is to be inquired into or tried. 

No Magistrate shall record any such confession unless, upon question- 
ing the person making it, he has reason to believe that it was made volun- 
tarily ; and when he records any confession he shall make a memorandum 
at the foot of such record to the following effect :— 

‘“‘T believe that this confession was voluntarily made. It was taken in 
my presence and hearing, and was read over to the person making it and 
admitted by him to be correct, and it contains a full and true account of the 
statement made by him. 

<< (Signed) A. B., 


“ Magistrate.” 


The terms ‘any Magistrate,’ must be restricted to any person exercising any of the powers of a 
Magistrate within tho particular place where the statement or confession is recorded Thus a Magie- 
trate having jurisdiction in the Suburbs of Calcutta was held to have no jurisdiction to act under 
8. 164 in Oalcutta,—Hurribole Chunder Ghose, I. L. R., 1 Cal., 207. 
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S. 164 applies to a case in which some Magistrate takes @ confession and forwards it to the 
Magistrate by whom the inquiry or trial is held, and not to a confession taken by the Magistrate 
who is conducting the inquiry and examining the witnesses preparatory to commitment —Jetoo and 
others, 23 W.R,16 The fact that it may afterwards be the daty of a Magistrate to hold an inquiry 
under chapter XVIII. does not prevent him from recording the statemont of an accused person 
under S. 164.—Bomb. H. Ct. Resn. in Chavders, Murch 31,1877. It is not because a case is atill 
under Police investigation, and the final report has not been sent in that a confession recorded b 
a Magistrate must be recorded under 8. 164 and not under S 364 If the Magistrate who reco 
such a confession hns authority to hold the inquiry or trial without any order froma superior 
Magistrate (8S 192) the confession would be the commencement of the inquiry or trial and would 
therefore be recorded under 8, 364 rather than under S. 164.—Krishno Monove, 6 Cal. L. R., 286: 
Anunt Ram Singh and others I. L. R. 5 Cal, 954 (Fi? Bench), followed by the Allahabad High 
Court. Jan. 1883. Empress ¢. Yakub Khan. oe 

The practice of taking prisoners before Magistrates not having jurisdiction in the case for the 
purpose of getting a confession recorded is not generally desirable, but such a confoasion is legally 
admissible.—Vahal@ Jetha, 7 Bom, 56, Crown Cases. 

It is not necessamy to caution an accused person before recording his statement.—5 Mad. xi, 
App, Pro. Dec. 9, 1869. 

The Police officer who brought the prisoner should not be presont while a confession is taken, 
nor should ho be allowed to snegest questions to be put. Though a confession so taken would be 
admissible as evidence, a Court would not attach much weight to it, as such a course suggests that 
the Magistrate was not conducting the inquiry himself.—Cal. H. Ot. Cir. 7, July 30, 1878. 
Wilkins, 65. 

A Magistrate should especially record tho circumstances under which a confession taken under 
me 64 was made, and under whoso custody the person was at the timo.—Bom. H. Ot. Cir 
cular, 257. 

8. 164 declares that a confession recorded by a Magistrate under its provisions “ shall be recorded 
and signed in the manner provided by S. 364." S 364 requires that tho wholo of the examination 
including every question put and every answer given shall be record doin full, in the language in 
which the accused is examined, or, if that is not pructicuble, in the L ngunage of the Court or English, 
and that such record shall be shown or read to the accused, or if ho doos not understand the language 
in which it is written, that it shall be interpreted to him ina language which ho understands, the 
accuacd being at liberty to explain or add to his answers that, wher the whole is mado conformable 
to what the aceused declares to be the truth. the record shall be sgned by the accused and by the 
Magistrate or Judge who shall certify under his own hand that the examination was taken in his 
presence and hearing, und that the record contains a fall and true account of the statement made by 
the accused. 

Any omission on the part of a Magistrate to comply fully with the provisions of section 164 or 
section 364 may be remedied by taking evidence that such person daly made tho statement recorded ; 
and netwithstanding anything contained in the Indian Fividence Act S 91, such stutement shall be 
admitted if the error has not injured the accused us to his defence on the merits 8, 533, This seo- 
tion supersedes the effect of many judgments of the several High Courts which have distingnished 
between confessions recorded under the sections of the Code of 1872 corresponding to 8. 164 and 
under §. 364, and have laid down that an omission to comply with a confossion of the former 
nature cannot be remedied by evidence subsequently taken. 

The reason for requiring the signatura of an urcused persen to tho record of his confession is 
probably to furnish a new and strong test whether the confession was voluntary and free from con- 
trolling influences, and to afford him a doens penitentis—an ultimate opportunity before the final 
completion of the record, of indicating that the confession was not voluntary. or was made under 
improper influence, (if such were the case), and also an additional opportunity of denying the accuracy 
of the record of that confession........ Tho error of the Magistrate in omitting to ask her to sign 
was, having regard to the probable intention of the Legislature in requiring tho signature of the 
accused, of such a nature as may have seriously prejudiced her, and, therefore, this imperfect record 
of the confession is inadmissible in evidence against ber.— Bai Ratan, 10 Bumb., 166. (8. 538 of this 
Code would now probably provide a remedy for such an omission.) 

The Magistrate or Court before which such statement or confession shall come shall presume that 
the ducument is genuine; that any statementa as to the circumstances under which it was taken, 
purporting to be made by the perton signing it, are true; and that such evidence, statement or con- 
feasion was duly tuken.—S 80, Act I, 1872 : 

As the village headman in Mapas is a village servant employed on Police duties (Act IV, 
(Madras) 1864, 8. 7) he would no longer be competent tc record a confession under 8. 164 which 
requires the officer recording a statement or confession to be a Magistrate not being a Police officer. 
The alteration in the law has therefore superseded the orders contained in 4 Mad. ii App, Pro. Feb. 
14, 1868; (S.C.) Weir 257. Pro. July 7, 1869, 8 Mad. Jur., 149, (8. C.) Weir 258. 
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165 [8. 379.] ME adles _ officer - charge of a Police-station, or 
: a Police-officer making an investigation, considers 
Pee Ee eneeomer -Aneiihe production of ne document or other thing 
is necessary to the conduct of an investigation into any offence which he is 
authorized to investigate, and there is reason to believe that a person to 
whom a summons or order under section 94 has been or might be issued will 
not or would not produce such document or other thing as directed in the 
summons or order, or when such document or other thing is not known to be 
in the possession of any person, such officer may search, or cause search to 
be made, for the same, in any place within the limits of the station of which 
he is in charge, or to which he is attached. 

Such officer shall, if practicable, conduct the search in person. 

If he is unable to conduct the search in person, and,there is no other 
person competent to make the search present at the time, he may require 
any officer subordinate to him to make the search, and he shall deliver to 
such subordinate officer an order in writing, specifying the document or 
other thing for which search is to be made, and the place to be searched ; 
and such subordinate officér may thereupon search for such thing in such 

lace. 
: The provisions of this Code as to search-warrants shall, so far as may 
be, apply to a search made under this section. 


Exoept under special circumstances the scarch must be made betwoen sunrise and sunset. If 
for any reason this rule be not observed, tho fact must bo reported to the District Superintendent for 
the information of the Magistrate having jurisdiction. If a search is required’ in any place within 
the limita of another station, it can be made only through the officer in charge of the latter, on the 
requisition, oral or written, of the former—Bongal Police Circular, 

Bengal Police officers in charge of Police stations in Bongal may also institute scarches for con- 
traband salt, &o.—Act VII (B. C ), 1864. 

y Police officer, above the rank of a head constable, may institute a search for excisable 
articles liable to confiscation.—Act VII (Bengal Council), 1878. 8. 40. 

Police officers of all grades may, without a warrant, enter and inspect (1) any drinking shop, 
gaming-honse. or other places of loose and disorderly characters (Act V, 1861, S 23); (2) any salt 
work or any warchonso or any premises in which salt is stored (Act VIT, (B C.), 1864. 8S. 23); any 
shop or premises of licensed manufactures and retail vondors of excisable articles —Section 87.— 

pecial provision is also made by S. 153 of this Code for the inspection of weights and measures. 

The provisions of the Code relating to search-warrants are contained in Ss. 96 e¢ seq. 

166 [S. 380.] An officer in charge of a Police-station may require 
When officer in charge of" Officer in charge of another Police-station, whether 
Police station may require 10 the same or a different District, to cause a search 
—— to issue search- to be made in any plac’, in any case in which the 
eee former officer might cause such search to be made 
within the limits of his own station. 
_ Such officer, on being so required, shall proceed according to the provi- 
sions of section 165, and shall forward the thing found, if any, to the officer 


at whose request the search was made. 


167 ([S. 124, paras. 2,3, 4.] Whenever it appears that any investi- 
Procedure wheninvesti. gation under this chapter cannot be completed within 
gation cannot be complet- the period of twenty-four hours fixed by section 61, and 
edintwenty-fourhours. there are grounds for believing that the accusation is 
well-founded, the officer in charge of the Police-station shall forthwith 
transmit to the nearest Magistrate a copy of the entries in the diary herein- 
after prescribed relating to the case, and shall at the same time forward the 
accused to such Magistrate. 
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The Magistrate to whom an accused person is forwarded under this sec- 
tion muy, whether he has or has not jurisdiction to try the case, from time 
to time authorize the detention of the accused in such custody as such 
Magistrate thinks fit, for a term not exceeding fifteen days. If he has not 
jurisdiction to try the case or commit it for trial, and considers further 
detention unnecessary, he may order the accused to be forwarded to a Magia- 
trate having such jurisdiction. 

A Magistrate authorizing under this section detention in the custody of 
the police shall record his reasons for so doing. 

If such order be given by a Magistrate other than the District Magia- 
trate or Sub-divisional Magistrate, he shall forward a copy of his order, 
with his reasons for making it, to the Magistrate to whom he is immediately 
subordinate. ° 


Before a Magistrate can grant a remand under this soction, the accusod must have been brought 
before him—Shera, 2 Panj, Rec., 72. A remand to Police custody ought only to be granted in cases 
of real necessity, and when there is good reason to believe that the accused cun point out property or 
do something that will assist in clucidating the case—Panj. C. Ct Cir. ix., March 16, 1868. 8- 
twenty-four hours during which the village Polico may detain an accused person under Act (Bombay) 
VIII, 1867, are not tobe included in the time allowed to the District Police officers by this Code.— 
Bom. H. Ct. Cir, 1260., 1869; Resa. tn Chambers. 

As to what constitutes a detention by the Police, the Caleutta High Court, in the case ot Behari 
Singh and others (7 W. R, 3). held that, if, as is frequently the case, a Police officer, withoué 
arresting a person himself, directs some of the neighbours to take charge of him, he is responsible in 
the same way as if he himself made the arrest, the person arrested being in Jaw in hia custody. In 
the case of Puran Kusam Narasaya Pantulu (2 Mudras, 396), the Madras High Court held that the 
requiring of the attendance of a certain person by letter, and tho deputing of two constables to 
accompany him, under the allegation that their duties were to prevent him from speaking to any 
one, amounts to an arrest and continement. 

In the appeal of a Police officer convicted of wrongful confincment (S. 840, Penal Code), the 
Calcutta High Court has held that a Police officor is not empowered, by S. 167 of this Code, to detain 
without question an accused person for a period not exceeding twenty-four hours, but rather he is in 
no case justified in detaining a person for onc single hour, exeept on sume reasonable grounds warrant. 
ed by the circumstances of the case, Theo time during which a person is wrongfully confined by a 
Police officer is material only in fixing the punishment for the offence.— Shooprosunno Ghosal, 6 W. 
R., 88. In another casc, in which the Police officer had been punished under 8. 29, Act V of 1861, for 
having detained an accused person more than twenty-four hours, the Calcutta High Court held that, : 
AB aoe detention was not continuous, the Police officcr had committed no offence.—Indrobeo Shaha, 
1 W. R., 5. 

Under no circumstances can an accused person be detained for moro than twenty-four hours 
without the special order of a Magistrate; and, unless that special order bo obtained, he must, at 
the expiration of that period, be cither sent in to the Magistrate, og be discharged, any further deten- 
tion being unlawful. As to the place of confinement, tho Court remarked that, though the Code 
was not so express on this point as on the duration of the confinement, it was intended that, when 
a Police officer arrested any person, the prisoncr should not be kept in confinement in any place 
which the subordinate otlicer might select, but he should be sont immediately to the Police station, 
and there kept in the custody of the officer in churge of tho station, who is the person ontrusted by 
the law with the conduct of the inquiry.—Behari Singh and others, 7 W. R., 8. 

Every prisoner must be forwarded from a Police station direct to the nearest Magistrate having 
jurisdiction, and must not be sent to the next superior officer of Police.—Bengal Govt. Resolution, 
dated 22na Sept., 1862 para. 12. 

In all heinous cases, when a single prisoner is sent in, he should be handcuffed; when two or 
more prisoners are sent, they should be hand: uffed to carh other, two and two. In cases notof & 
heinous nature prisoners should net be handcuffed, unless violent, and then only by order of the 
officer in charge of the station not below the rank of Sub-Inspector.—Bengal Pol. Cir. 27, 1863. 

Para. 2 of this section now provides a limit for the term of a remand order making it cor- 
respond with that fixed by 8. 344 for trials in accordancs with the rule laid down in the case 
of Surkya Valad Dhaku, 5 Bomb., 31. Crown Cases. 

Copies of all orders of remand with reasons for the same shall be transmitted by subordinate 

i to Sub-Divisional or District Magistrates within twenty-four hours from their date— 
Mad. H. Ct. Pro., May 6. 1878. Weir, App. xvii. 
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168 [S8. 123.] When any subordinate Police-officer has made any 

Report of investigation investigation under this chapter, he shall report the 

by subordinate Police- result of such investigation to the officer in charge 
officer. of the Police-station. 


169 [S. 125.} If, upon an investigation under this chapter, it ap- 
Release of accused when pears to the officer in charge of the Police-station 
evidence deficient. that there is not sufficient evidence or reasonable 
ground of suspicion to justify the forwarding of the accused to a Magis- 
trate, such officer shall, if such person is in custody, release him on his 
executing a bond, with or without sureties, as such officer may direct, to 
appear, if and when so required, before a Magistrate empowered to take 
cognizance of the offence on a police report and to try the accused or commit 
him for trial. 


Sch. V, No. 25 contains a form of a bond with sureties under this section. 


170 [S. 128, para.1; S. 127, para. 1; 8. 180.] If, upon an investi- 
Case to besentto Magis. gation under this chapter, it appears to the officer in 
trate when evidence is charge of the Police-station that there is sufficient 
sufficient. evidence or reasonable ground as aforesaid, such 
officer shall forward the accused under custody to a Magistrate empowered 
to take cognizance of the offence upon a police report and to try the accused 
or commit him for trial; or, if the offence is bailable and the accused is able 
to give security, shall take security from him for his appearance before such 
Magistrate on a day fixed and for his attendance from day to day before 
such Magistrate until otherwise directed. 

When the officer in charge of a Police-station forwards an accused 
date toa Magistrate or takes security for his appearance before such 

agistrate under this section, he shall send to such Magistrate any weapon 
or other article which it may be necessary to produce before him, and _ shall 
require the complainant, if any, and so many of the persons who appear to 
such officer to be acquainted with the circumstances of the case as he may 
think necessary, to execute a bond to appear before the Magistrate «1d 
prosecute or give evidence (as the case may be) in the matter of the churge 
against the accused. 

If the Court of the District Magistrate or Sub-divisional Magistrate be 
mentioned in the bond, sugh Court shall be held to include any Court to 
which such Magistrate may refer the case for inquiry or trial, provided 
reasonable notice of such reference be given to such complainant or persons. 

The day fixed under this section shall be the day whereon the accused 
person is to appear, if security for his appearance has been taken, or the 
day on which he may be expected to arrive at the Court of the Magistrate, 
if he is to be forwarded in custody. 

The officer in whose presence the bond is executed shall deliver a copy 
thereof to one of the persons who executed it, and shall then send to the 
Magistrate the original with his report. 


Sch. V, No 26 contains a form of bond to prosecute or give evidence. « 

“To a Magistrate empowered to take cognizance of the offence upon a Police report.” This 
would be to a Prosidency Magistrate, District Magistrate, Sub-divisional Magistrate and any other 
Magistrate eo empowered by the Local Government or District Magistrate (8S. 191) provided that he 
has power to inquire into or try the particular offence. The evidence obtained by the Police should 
be sent up as found and not kept until it is all complete—Kodai Kahar, 5 W. R.,6. The practice of 
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sending up accused persons by instalments in ordor first to find out whether conviction holds with the 
Court of Session is strictly forbidden. Tho Police should rathor exert themselves to arrest at once 
all persons who are accused and against whom the case is ascertained or proved.—Ben, Pol. 
Cir. 64, 1866. 

The complainant and witnesses should be required to attend on an early date. An interval of 
one month was seriously censured.—Bhim Manjeo, 6 W. R., 62. 

In the Panjab the Police are required to provide for the diet of witnesses up to and inclusive of 
the day on which the charge sheet is handed ovor to tho Judicial Court, and also the diet of the 
prisoner up to and inclusive of the day on which he is made over to the Judicial lock-up. For this 
purpose District Superintendents of Polico receive a permanent advance from the Treasury. On 
presenting the charge sheet. the Police officer should move tho judicial officer to pass the sums dis- 
bursed in the particular case. Tho Police will, hagvovur, havo nuthing to do with the diet of witnesses 
or of accused persons in cases which are instituted in the Judicinl Court on the petition of parties or 
on the motion of the Court —Smyth, p 122. 

When a District Superintendent of Police, on looking into a case, finds that any witnesses have 
been unnecessarily sent in, he should at onco report tho circumstancos to tho Magistrate in order 
that they may be dfscharged before the trial, should the Muagistrato think proper. When such 
witnesses arc dismissed, the District Superintendent should inform the Police officer who sent up the 
case, and point out the reasons of their not being required, thereby instructing him in his duty. — 
Bengal Police Crime Manual, Chaptor IL, para. 26. The eschoat of recognizances is a prosssding 
rosorted to when persons who have undertaken to give evidonce in a criminal case have failed 
without just excuse to attend any Court and have thus cansed an obstruction to public justice. and in 
so dealing with a complainant and his witnesses, a Magistrate should give them an opportunity of 
justifying their default.—Dassoo Manjee, 11 W. R., 39. 


Complainants and wit- 171 [Ss. 150, 181.] No complainant or wit- 
nesses not to be required = nogs on his way to the Court of the Magistrate shall 
to accompany Police offi- : ; Buccs 
ar. be required to accompany w Police-officer, 

Complainant ana wit . ©F shall be subjected to unnecessary restraint or 
nesses not to be subjected inconvenience, or required to give any security for 
to restraint. his appearance other than his own bond: 


Provided that, if any complainant or witness refuses to attend or to 
Reousant complainant execute a bond as directed in section 170, the officer 
or witness may be for- in charge of the Police-station may forward him 
warded in custody. under custody to the Magistrate, who may detain 
him in custody until he executes such bond, or until the hearing of the case 
is completed. 
Sce note to S. 170. 


172 [S. 126.] Every Police-officer making an investigation under 
Diary of proceedings in this chapter shall day by day enter his proceedings 
investigation. in the investigation in a diary, setting forth the time 
at which the information reached him, the timé at which he began and 
closed his investigation, the place or places visited by him, and a statement of 
the circumstances ascertained throuvh his investigation. 

Any Criminal Court may send for the police diaries ot a case under 
inquiry or trial in such Court, and may use such diaries, not as evidence in 
the case but to aid it in such inquiry or trial. Neither the accused nor his 
agents shall be entitled to call for such diaries, nor shall he or they be 
entitled to see them merely because they are referred to by the Court; but if 
they are used by the Police-offiver who made them to refresh his memory, 
or if the Court uses them for the purpose of contradicting such Police- 
officer, the provisions of the Indian Hvidence Act, 1872, section 161 or 
section 145, as the case may be, shall apply. 

A list of articles found on tic person of the accused on his arrest should be forwarded to the 
Magistrate with the daily diary or final report of the case.—See 8s. 61, 523. 


The last para. of 8. 172 is an important provision. et 
Criminal Courts may use Police diarics to aid them in an inquiry or trial, but Police Garios aro 
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Civil Surgeon, 

Hosrrrat, ) 

The ‘g§ .f§ [ Cal. Sud, Ct. Cir. 90, April 30, 1857, Wilkins, 25.] 

The following rules and orders under this section are in force in Lower Bengal. 

At evory Division of a District whero there is a Sub-Assistant Surgeon or European Medical 
officer, the post mortem in all cascs of violont or suspicious deaths occurring in that Division should 
be held by such officer. 

Where there is only a Native Doctor, whenevor the state of the dead body, tho distance, the 
weather, or the condition of the roads renders it improbable that the body will reach the Sudder 
Station in such condition as to enable the Civil Surgeon satisfactorily to hold a post mortem examina- 
tion on it. the body must be sent to the Subdivional Medical officer. A copy of the report of such 
officer will, however, be submitted to the Civil Surgeon, who will make any remarks he thinks 
proper on the margin of the report. for the information of the Subdivisional officer. When the body 
has external marks of violence, as in the caso of hanging, fractures or severe cuts, the Subdivisional 
Magistrato should himself, if possible, view the body in the presence of the Native Doctor. 

When, on tho other hand, circumstances permit, the body should be sent to the Sudder Station 
for examination by the Civil Surgeon, and at such examination the Sub-Assistant Surgeon or the 
Native Doctor of tho Sudder Station should be present, so that he may be able to attend, if required, 
at the Subdivisional Court, and givo evidence as to the causes of death in cases in which the 
absence of the Civil Surgeon on his duty would be attended with scrions inconvenience to those 
under his modical charge. Resolution, Bengal Government, October 10. 1863. 

The following Circulars have boen issued, for the guidance of the Bengal Police, by the In- 
spector General :— 

The Principal Inspector General, Modical Department, having brought to notico that, owing to 
the very meagre information collected. and the imperfect manner in which, in cases of poisoning or 
death, the first investigations aro frequently conducted, much important medicolegal evidence is 
often lost,—the following hints, drawn up by the Civil Surgeon of Patna, are circulated for general 
information :— 


I.—Jn cases of suspected poisoning,— 


1. Bring away under seal any food (especially &ta or sweetmeats), drink, tobacco, or drugs, 
which may be in the house or near the body. 

2. If vomiting has occurred, swab up with a clean rag any vomited matter which may be on 
the person or bed, and seal up tho rag in a packot. ° 

8. Bring away, under seal, any clothing, matting, wood, or mud flooring into which any 
vomited matter has soaked. 

4. Ascarefully bottle and seal the contents of any vessel containing vomited matter. 

Asocertain the exact time between the receipt of food, drink, or medicine, the appearance of 
symptoms, and occurrence of death. 
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e 
IL.—Jn eases of hanging ov strangulation 


1. Note, if porsible, before cutting down the body, or removing tho strangulating medium, any 
lividity of face especially of lips and eyelids, any projection of the eyes, the state of the tongue, 
whether enlarged and protruded, or compressed between the lips, the escape of any fluid from mouth 
and nostrils, and direction of its flow. 

2. On cutting down the body, or removing the strangulating modium, note particularly the 
state of fhe neck, whether bruised along line of strangulation. 

3. Note tho direction of the mark, whether circular or oblique. 

4. Note the state of the thumhs, whether crossed over tho palm. 

5. If possible, bring away the materials by which hanging or strangulation have been effected. 


TIL.—On finding a body tna tank or well,— 


1. Note any marks of blood around the mouth, or on the sides of the woll or tank. 

2. On removing,the body, carefully examino for, and note any external marks of injury, 
especially xbout head and neck. 

38. Note state of skin, whether smooth or rough. 

4. Examine tho hands, and carefully remove any thing they may hold. 


1V.=—Jn the case of a body found murdered nan open field 


1. Note the number, character, and appearance of any injuries. 

2 Should a weapon be found, cover with paper and seal any marks of blood, and espocially 
note and preserve any adherent. hairs. 

38. In the case of an exposed infant, noto the state of the chord, espocially if tied, and any 
marks of violence. - 


V.—In a case of presumed murder and burial of the remains,— 


1. Examine for, and note any marks of violence: ebont the skull especially. 

2. Note carefully any indications of sex; especially bring away a jaw and tho bones of the 
pelvis 

3. Ifany suspicions of poisoning, bring away (sealed) the earth from whero tho stomach would 
have been. 

4. If a body, presumed to have been murdered, has been burned, colloct and bring in any 
fragments of bones which may be found among the ashes, 


VI.—In rape or uniattural offence— 


Send in the lower garments worn by the person when assaulted—- Ben, Pol. Cir,, No. 29, 1866. 

In all cases of sending in a corpse for post mortem, it should be accompanicd by ta challan cons 
taining an accurate deseription of the corpse, a statement of the upparent cause of death. and the 
circumstances, if any, which wive rise te a suspicion of foul play. Lt should be filed by the Madical 
officer who examines the body. A copy should be sent direct to the District Superintendent by the 
quickese possible means. On receipt of this the District Saperintendent should write a letter to the 
Medical officer in the preseribed form requesting him to examine the body and submit his report, 
which, when reecived, should be forwarded in original to the Magistrate having jurisdiction, a copy 
being kept by the District Superintendent. 

The corpse should be sent in the charge of a trustworthy constable, whose namo, together with 
those of the bearcrs or others accompanying it, should be recorded in the report of the inquest held 
under 8 174, such precautions being necessary to prevent the corpse being changed in transit, or in 
case of such change being alleged ty have taken place of fresh proof of the identity of the corprao,.— 
Ben. Pol, Cir., 33, 1867. 

In Bomaay, the following rules have been issued for the guidance of Medical officers in conducts 
ing post mortem cxaminations and examining wounded persons : 

1. The Medical officer shall, immediately on receiving from any person for examination a 

corpse or any other substan inquire and note down the namo and resi- 

Inquestsin Bombay. dence of such person, and if hie bea District Police officer, hig number 

and rank, and shall, without delay, grant fo such person a receipt for 

the corpse or other substines delivered by him. The receipt so granted shall contain a list of 

the articles or substances received by the Medical officer and the name of the person from whom 

they were received, and to whom the receipt is given” Jt shill be the duty uf the Medical officer 
to examine all bodies sent to him as soon as practicable after arrival 

2. In cases where the body iz sent to him. the Medical officer should note the time of ita 

arrival. the date and hour of the post mortem cxamination, the «ex and height and apparent age of 
the deceased. the state of the body, whether well nourished or otherwise the existence or absence of 
any caste or other marks not of recent origin, such 48 cicatrices, deformities, and the like, and 
her the marks upon it correspond with those mentioned in the Police report. 
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3. In cases where he lms been taken to the place where the body lies, besides the above, he 
should note the place and nature of the soil (if out in the open country), where he found the body, 
also its position and the state of the clothes, if any. He should also note in cases of death from 
violence, the position of the body in reference to surrounding objects, such as sharp stones and the 
like, contact with which, it may be alleged, has produced the injury, also whether any blood-stains 
are visible on such objects or anywhere near the corpse, and whether any weapons are lying near it. 
In cases of suspected death from poisoning, he should note whether any appearance as if of vomited 
matters, &c., is present in the neighbourhood of the body. : 

4, In every case ho should describe the condition in which he found the body, noting the 
decree of coldness, warmth, rigidity and putrefaction, and the amount and nature of the clothing or 
covering on it. 

§. Oommencing at the skull and terminating at the feet, ho should examine the bones to deter- 
mine whether any of them are fractured or dislocated, and inspect the vertibral column throughout, 
also the teeth, hair, orificos, of the body, and general surface, and also note the state of the pupils, 
whether contracted or otherwise, and whether any substances are grasped in the hands. 

6. Ifthere be any wound or contusion on the body, he should describe it8 position, length and 
breadth. He should noto the depth and direction of all wounds, whether there are any cuts on the 
clothes corresponding to thom, and examine the wounds carefully for the presence of foreign bodies, 
preserving such as are found. He should also state whcther in his opinion the wound was mortal, 
giving his reasons for such opinion, and ho should bo especially carcful to examine the nock for marks 
of compression. 

7. He should state his opnion as to tho whether tho wounds, if any, could have been self- 
inflicted, or whether they might havo been the result of accident, giving reasons for his opinion. 

8. Ho should carefully examine any yun, sword, blood-staincd instrument, stick or stone, by 
which the wounds may have been inflicted, and mark such instrument so as to be able to recognize 
it, if diked todo so. Ho should also compare the weapon with the wound alleged to have been 
Sa iy by it, and stato whethor in his opinion it was possible for the wound to have been produced 

7 9. He should commence his dissection of the body by removing tho top of the skull in the usual 
way with a saw, and note anything that appear unusual. 

10. He should then make an incision from the chin down to the pubes, so as to be able to 
examine the wind-pipo, heart, lungs, liver, stomach, spleen, kidneys and intestines, also the urinary 
bladder, and note whether any of these organs appenr diseased, and whether any wound on the outside 
of the body communicates with the contents of the chest or abdomen. 

11, In making his examination, he should disturb as little as possible any organ which may 
communicate with an external wound, if ho has reason to think that the body may be re-examined 
by another medical man, 

12, In tho case of fomales he should examine the ovarics and utcrus, bearing in mind that 
abortion is somotimos caused by the introduction into the uterus of pointed instruments which may 
cause death. He should note the presence or absence of pregnancy, the probable period to which 
pregnancy had advanced, and examino the external generative organs for marks of violence. 

18. In tho caso of infants, he should note the condition of the umbilicus and cord, if any of 
the latter romain. He should also remove the lungs, and try whether they sink or nearly sink in or 
float in water. 

14. In casos of suspected poisoning, ho should not neglect to examine every organ of the body, 
and should pay special attention to the rules laid down in Circular No. 1353, dated the 23rd April 1868, 
issued by the Inspector-General, Indian Medical Department. 

15. He should bear in wind that death may possibly have been the resu’t of starvation, ex- 
posure to cold or hoat, smothering, drowning, lightning, strangulation, poisoning or disease, and state 
whether death was due to any of those causes, giving his reasons. He should also bear in mind the 
instractions already published for the guidance of Police officers in cases of death from drowning, 
hanging and the like. 

16. He should keep all his original notes, even though he may make a fair copy of them after. 
wards, and should not lend them to any one to read. 

17. In all cascs the examination of the body should be thorough, and the notes of the appear- 
ances discovered should be as minute as possible. 

18, Full notes should alzo be made in cases of wounded porsons. 

19. When summoned to give evidence in any case in which he has made a post mortem examin- 
ation, or examined a wounded person, the Medical officer should bring with him to Court the original 
notes made by him at the time of conducting such examination. i 

20. The notes of the examination in all cases, or a fair copy of them in the handwriting of 
Medical officers, should be at once made in a book kept at the Hospital or Dispensary for the purpose 
and should be signed by him— om. Gaz., 1873, p. 947. The Hospital Assistants in charge of the 
ee at Supa, Halial, Yelapur, Mundagod. and Hanore, have becn appuinted Medical officers 
under section 174 to conduct post mortem examinations—Bom. Gaz., 1874, p. 338. 
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In the NortH-Western Provinces, the following orders aro in force : 
Magistrates should be careful that, in every caso of suspected death, the body is taken direct 
to the Civil Surgeon by the Police, who should lose no time in despatch- 
Inquestsinthe N. W. ing it, with such information as to tho history of tho case, symptoms, 
Provinces. &c., as can be procured without tho occurronce of delay. After the 
Civil Surgeon, on completion of the post mortem examination, and 
reparation of the subjects for despatch to tho Chemical Examincr, has communicated the necessity 
for such despatch to the Magistrate, the, latter will prepare the report of the cironmstances 
attending the death as they can bo ascortained. Tho Magistrate should instruct tho Police that, 
after the despatch of the body with the requisite information to the Civil Surgeon, they areto 
abstain from further communication with that officer, except through the Magistrate—Agra Sudder 
Court Cir. 11, 1866. 
In casos of suspected poisoning, the following points should bo inquired into, and their 
answers embodied in the reference to the Chemical Examiner :— 
1. What interval was there between the last cating or drinking, and tho first appearance of 
the symptoms of poiséning ? 
2. What intervalewas thero between the last cating and drinking, and death (if this occurred) P 


8. Did the person move, and if so, how far from the placo whon tho first symptoms were 
noticed ? 


4, What were the first symptoms ? 

5. Did vomiting or purging occur ? 

6. Did the person become drowsy, or fall asloep F 

7. Were cramps or twitching of tho limbs observed; or was tingling in tho skin or throat 
complained of f 

8. Any other symptom noticed should be mentioned—Agra Suddor Court Cir., 11, 1866, 

Tho following Rules have been prescribed by the Governor-Genoral in Council (India Gaz., 
May 10, 1879, Sup. p. 454) for inquiring into, and reporting on, svrious accidents on State 
Railways : 

Berious accidents ure accidents attended with loss of life or limb or other sorious injury or 

danger of such loss or injury to persons travelling, or being upon the 
Inquerts in accidents Railway ; or accidents that have, or might have, caused largo loss of 
on State-Railways, India. public or private property. 

2. In the caso of any State Railway passing through Nativo States, the Ctovernment of India 
will, from time to time, direct what official shall, for the purposes of these Rulcs, be rogardod as 
the Magistrate of the District in respect uf the portions of the Railway situate in oach such State. 

8. Throughout these Rules, the words, “nearest District Superintendent of Polico” shall be 
substituted fur the words “ Railway Police Superintendent” in respect of Stato Railways, whereon 
a Railway, Police Supcrintendentship has not been established. 


Secrion I. 


Duties of Managers and Railway Officers. 


4. On the occurrence of any scrious Railway accident, it shall be tho duty of tho nearest 
Station Master to give immediute notice thercof in writing, or by telegraph, when possible 

(a) to the nearcst Magistrate ; 

(b) to the Railway Police Superintendent ; 

(c) to the sa in charge of the Police station in the jufsdiction of which tho accident 
occurred. 

5. It shall be the duty of the Manager to give notice of the accident— 

(a) in the case of accidents on Railways open for public traffic only, to tho Cousulting Engi- 
neer to Government for Guaranteed Railways, whe has been authorized by Government 
to investigate and report on such accidents, and who, fur the purposes of these Rules, is 
hereinafter culled the Government Inspector ; 

(b) to the Dircctor of the Railway System, in as full detail as practicable ; 

(c) to the Secretary tu the Local Government 1. the Judicial Department within 12 hours 
after the occurrence, in order that the Locul Government muy, if necessary, watch over 
the investigation. 

6. The Manager shall, in cases of serious personal injury, afford medical aid to the sufferers, 

and pay all their expenses while in hospital. . 
7. The Manager shall cause departmental inqniry to be held promptly for the thorongh inves. 
tigation of the causes of every serious accident, and shal! require the Superintendent of Railway 
i Police to be present at the inquiry if possible ; in his unavoidable absence, an officer of Police should 
be present; also he shall communicate the result of the inquiries to the Magistrate mentioned in 
¥ } 4, and if an open line, to the Government Inspector, with a statement of the persons, if any, 
| whom the Railway authorities intend to prosecute, unless the mattor should form the subject of a 

* ° linquiry under Rule 8. 
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for judicial investigation to any other Magistrate having jurisdiction on the line. Such other Magis- 
trate shall thereupon proceed to inquire into the case in the same manner as if it had happened in 
his own District. 

The Magistrate will, whenever he wishes for the assistance of the Consulting Engineer, either 
in aiding the Police inquiry, or in prosecuting the case before him, or in giving evidence on matters 
relating to Railway administration, issue a requisition to that officer to attend. He will report the 
result of his inquiries into all sorious accidents to the Commissioner for the information of Government. 

He will insist upon the attendance of all officers of the Railway Company, of whatever rank, if 
he considers such attendance necessary. 

He will enforce the provisions of the Railway Act against the high officers of tho Railway Com- 

y,in the event of their omitting to prosecute their subordinates for breaches of railway law— 
Bengal Government Order, dated 8th Sept., 1865. 


175 (8. 184.] An officer in charge of a Police-station may, by order 
Power to summon per- in writing summon two or more persons as aforesaid 
sons. for the purpose of the said investigafion, and any 
other person who appears to be acquainted with the fact& of the case. 
Every person so summoned shall be bound to attend and to answer truly 
all questions other than questions the answers to which would have a ten- 
dency to expose him to a criminal charge, or to a penalty or forfeiture. 
tf the facts do not disclose a cognizable offence to which section 170 
applies, such persons shall not be required by the Police-officer to attend a 
agistrate’s Court. 


Non-attondance in obedience to such an ordor by a Police officor is punishable under S. 174, 


Penal Code. 

Refusal to answer questions othor than those of a criminating tondency is punishable under 
8. 179, Penal Code. 

If the answers given are falso, the person making them would bo liable to punishment for inten- 
tionally giving falso ovidonco as defined in 8. 191, and punishable under 8. 193, Penal Code. 


196 [{S.185.] When any person dies while in the custody of the 
Inquiry by Magistrate police, the nearest Magistrate empowered to hold 
into cause of death. inquests shall, and, in any other case mentioned in 
section 174, clauses (a), (}) and (c), any Magistrate so empowered may, hold 
an inquiry into the cause of death, cither instead of, or in addition to, the 
investigation held by the Police-officer; and, if he does so, he shall have all 
the powers in conducting it which he would have in holding an inquiry into 
an offence. The Magistrate holding such an inquiry shall record the evidence 
taken by him in connection therewith in any of the manners hereinafter 
prescribed, according to the,circumstances of the case. 
Whenever such Magistrate considers it expedient to make an examin- 
Power to  disinter ation of the dead body of any person who has been 
corpse. already interred, in order to discover the cause of 
his death, the Magistrate may cause the body to be disinterred and ex- 
amined. 


This section, it should bo noted,declarcs that when a person dies while in the custody of the 
her the nearest Magistrate empowered to hold inquests, sha// hold an inquiry into the cause of 


r Proceedings under S. 176 are not open to revision, as they aro specially excepted from the opere 
on of 8S. 435. 
In Bomar, all Magistrates have been authorized to hold inquests under S. 176 (Gaz., 1872, 
. 1826); provided that thoy are not Honorary Magistrates, in which case a special order for each 
te is necessary (Gas., 1878, p. 16). District Superintendents and Assistant District Superin- 
tendents haye also been ompowored to hold inquests, (Gaz., 1872, p. 4339). 
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PART VI. 
PROCEEDINGS IN PROSECUTIONS. 





CHAPTER XV. 
Or THE JURISDICTION OF THE CrimiInNAL Courts IN INQUIRIES AND TRIALS, 
° A.—Place of Inquiry or Trial. 


177 LS.° 63, para. 1; Act IV, 1877, S. 18, para. 1.] Every offence 

Ordinary place of in- shall ordinarily be inquired into and tried by a Court 

quiry and trial. within the local limits of whose jurisdiction it was 
committed. 

The Code docs not affoct any special jurisdiction or power conferred by any other law now in 
force (S. 1) and thorefore S. 177 would not affect the jurisdiction of a Court under the Mutiny Aot 
over British soldiers committing offences. That jurisdiction is, however, only permissive, and 
therefore whon the Civil authorifos havo got possession of the investigation of tho offence, and the 
Military authoritics have not availod themselves of tho alternative proceduro of trying the offenders 
by a General Court-Martial, the Magistrate is competent to proceed in tho manner directed by the 
Code unless the Governor General in Council has under 8S, 649 issued rules to tho contrary— 
Empress », Maguire, I. L. R., 6 Cal., 124; (8. C.) 4 Cal. L. R., 432. 

178 LS. 63, para. 2; Act XI,1874,8. 9.] Notwithstanding anything 

contained in section 177, the Local Government may 
Power toorder cases to direct that any cases or class of cases committed for 
be tried in different Ses- coe ae : : ; 
sicne Divisions, trial in any district may be tried in any Sessions 
Division : 

Provided that such direction be not repugnant to any direction previ- 
ously issued under the twenty-fourth and twenty-fifth of Victoria, chapter 
104, section 15, or under this Code, section 526. 

Under 24 and 25 Vic. c. 104.8, 15 a High Court has the supcrintendonco over all Courts subjeot 
to its Appellate jurisdiction, and has power to direct tho transfer of any suit or appeal from such 
Court to any other Court of equal or superior jurisdiction. 8. 626 empowcrs a High Court under 
certain circumstances to transfer a case or try it itself. In all cases transferred by tho High Court 
to iteclf for trial, the trial may, if the IHigh Court so direct, bo ly Jury. 8, 267. 

179 [S. 65; Act IV, 1877, 8. 19.J] When a person is accused of the 

Accused triable in dis. COmMmission of any offence by reason of anythin 
trict where act is done, Which has been done, and of any consequence whic 
or where consequence has ensued, such offence may be inquired into or 
eee tried by a Court within the local limits of whose 
jurisdiction any such thing has been done, or any such consequence has 
ensued. 

Illustrations. 


(2) A is wounded within the local limita of the jurisdiction of Court X and dies within the local 
limita of the jurisdiction of Court Z. The offence of the culpable homicide of A may be inquired into 
or tried either by X or Z. a : 

(5) A is wounded within the local limits of the hase de of Court X, and is, during ten days 
within the local limits of the jurisdiction of Court Y, and during ten days more within the local 
limits of the jurisdiction of Court Z, unable in the local limite of the jurisdiction of either Court Y or 
Court Z to follow his ordinary pursuits, The offence of causing grievous hurt to A may be inquired 
into or tried by X, Y or Z. 
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(c) A is put in fear of injury within the local limits of the jurisdiction of Court X, and is thereby 
induced within the local limits of the jurisdiction of Court Y, to deliver property to the person 
who put him in fear. The offence of extortion committcd on A may be inquired into or tried either 
by X or Y. 

j Whon jurisdiction ovor an offence is given by Ss. 179 e¢ seg. to the Magistrates of more than one 
District, it is often doubtful where the inguiry or trial should be held The following rules have 
been issued for guidance of Magistrates in the N. W, Provinces and the Punjab on this point: 

A Magistrate should act under S. 179 and the following sections sululy with reference to the 
convenience of the public: ordinarily the proper district for the inquiry and trial of offences falling 
under those sections would be that where the witnesses could, with the least inconvenience, attend. 
In such cases, therefore, the Magistrate to whom the complainant or prosecutor may apply, should 
commence the investigation, and proceed with the inquiry and trial, unless he should find, in the 
course of inquiry, that the case can be more conveniently tried in another district. In the event of the 
latter contingency, he should suspend further proceedings, and place himself in communication with 
the Mayistrate of such other district, recommending that the case be removed to that district. If the 
Magistrate of this district should concur, but not otherwise, the proceedings and fhe accused should 
be forwarded to such other Magistrate, and the prosecutor directed to attend and prosecute bis com- 
plaint. If the other Magistrate differ from him in his opinion as to the district in which the investi- 

ation and trial can be most conveniently held, the first Magistrate should either proceed with the 
inquiry and trial, or refor the question of venue for the determination of the Sudder Court—Agra 
Sudder Court Cirenlar 21, 1864; Also Judicial Commissioner, Punjab, Circular 24, December 24, 
1864; Chief Court, Punjab, Cir., Oct. 25, 1873; Smyth, Chap I, 8.31. If the transfer of a case 
to anothor district ia proposed by a Subordinate Magistrate, the application should be submitted 
through tho Mayistrate of the District, who will, if he considers the transfer desirable, forward it 
with his own rvcommendation tu the Magistrate of the District in which he thinks the case should 
be tried Smyth, /did. 

A girl was sold at Mirzapore by her mother toa prostitute, who took her to Benarces. The 
Sessions Judge f¢ Benarca tried and sentenced the latter woman, uader S. 373, Penal Code for 
“buying & minor with intent that she shall be employed for purposes of prostitution,” overruling the 
plea of want of jurisdiction, on the ground that possession of the girl was a consequence by reason 
of which sho was accused of un offence. On appeal, the Agra Sudder Court allowed the plea holding 
that tho purchase with intent, &c,, which took place at Mirzapore was the offence, und that no ‘ conse- 
quence,"’ such as is contemplated by 8.179, hud ensued. ‘The Court further held that the terms 
“anything which has beoy done’ mean some act constituting the offence, or part of it; and the 
terms “any consequence which has ensucd” mean some consequence modifying or completing that 
act.—Mussamut Jowahir, 6 Agra 46; Begum alias Elahee Jan , Jhid, 136, 

Undor 8. 156 any officor in charge of a Police station, without the orders of a Magistrate, is 
competent to investigate any cognizable casy which the Magistrate to whom he is subordinate can 
inguire into or try under section 179. 


180 [S8. 66.] When an act is an offence by reason of its relation to 
Place of trial where act @UY Other act which is also an offence, or which 
is offence by reason of Would be an offence if the doer were capable of 
relation to other offence. = comunitting an offence a charge of the first-mention- 
ed offence may be inquiredeinto or tried by,a Court within the local limits 
of whose jurisdiction either act was done. 


Illustrations, 


fa) A charge of abcetmont may be inquired into or tried either by the Court within the local 
limits of whose jurisdiction the abetment was committed, or by the Court within the local limits of 
whose jurisdiction the offence abetted was committed. 

(6) A charge of receiving or retaining stolen goods may he inquired into or tried cither by the 
Oourt within the local limits of whose jurisdiction the goods were stolen, or by any Court within 
the local limits of whose jurisdiction any of them were ut any time dishonestly received or retained, 

(co) A charge of wrongfully concealing & person known to have been kidnapped may be inquired 
into or tried by the Court within the local limits of whose jurisdiction the wrongful concealing, or 
by the Court within the local limits of whose jurisdiction the kidnapping took place. 

The term “ act” includes also an illegal omission.—S. 4, last cl. ‘ 

With reference to J/. (6) see Reg. v. Lakhyva Govind and another, I. L. R., 1 Bomb., 60 in 
which it was held that the theft having been committed in foreign and not in British territory the 
conviction for that offence could not be sustained under S180; but the prisoners could be properly 
convicted cf retaining stolen property in British territory. This was followed in Sunker Gope, 
TI. ££. RR, 6 Cal, 307. Sve also Reg. e. Adivigadu, I. L R., 1 Mad., 171. But it has been 
held by the Madras H. Ct. that when the act by which the accused has become possessed of 
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the property has been committed out of British India, no Coyrt of British India has jurisdie. 
tion in respect of subsequent acts in remaining in possession of the E prveks because the question 
whether such subsequent acts amount to an offence under the Penal Code requires proof of the 
commission of the substantive offence in the doing of the act by which the accused, when out of 
British India, became possessed of tho property. ‘his has, however, been remedied by Act VIIY 
of 1882, S. 9, which has amended the definition of stolen property in 8S 410, Penal Code, by make 
ing it immaterial whether the transfor has been mado within or without British India. See Mad. 
H. Ct. Pro., Oct., 2, 1877 Weir, 251. 

Where a foreign subject, in forcign territory, abetted the commission of murder in British In 
it was held that she could not be convicted by a Court of British India. The Code of Crimin 
Procedure extends only to British India, and S. 180 assumes that the offence has been committed 
within that territory, The act in this caso would not be an offonco i. ¢, a thing made punishable 
by the Penal Code (Seo S. 40) which also extended only to British India. Seo Reg. v. Pirtai, 10 
Bomb. 356. 


181 CS, 67, Illus. (c) (a).; 8. 68.] The offence of being a thug, of 
Being a thug or belong. being a thug and committing murder, of dacoity, of 
ing to a gang of dacoits, dacoity with murder, of having belonged to a gang 
escape from custody, &. of dacoits, or of having escaped from custody, may 
be inquired into or tried by a Court within the local limits of whose juris- 
diction the person charged is. 
The offence of criminal misappropriation or of criminal breach of trust 
Criminal misappropri- may be inquired into or tried by a Court within the 
ation and criminal breach local limits of whose jurisdiction any part of the 
of trust. property which is the subject of the offence was 
received by the accused person, or the offence was committed. 
The offence of stealing anything may be inquired into or tried by a 
Court within the local limits of whose jurisdiction 
renting. such thing was stolen, or was possessed by the thief 
or by any person who receives or retains the same knowing or having reason 
to believe it to be stolen. 

Any Officer in charge of a Police station may, without an order of a Magistrate, investigate 
such an offence, if it be a cognizable offence, provided that ho be subordinate to the Magistrate who 
has jurisdiction to inquire into or try it. S. 166. 

See note to S. 180 with special reference to tho last clause of 8. 181. 


Place of inquiry or trial 183, [8. 67.] When it is uncertain in which 
where soene of offence is of several local areas an offence was committed, or 


uncertain, , . ° . 

pei MBE nc Oe: Minick where an offence is committed partly in one 
only : local area and partly in another, or 

e ® af ° e 

Pe ee ene where an offence is a continuing one, and con- 

Pras “or tinues to be committed in more local areas than 
one, or 
where it consists of several acts done in different local areas, 

or consists of several It may be inguired into or tried by a Court having 

acts. jurisdiction over any of such local areas. 


When jurisdiction over an offence is given to the Magistrates of more than one District, it is 
often doubtful where the inquiry or trial should be held. Tho following rules have been issued for 
the guidance of Magistrates in the N. W. Provinces and the Panjab on this point : 

A Magistrate should act solely with reference to the convenience of the public: ordinarily the 

r district for the inquiry and trial of offences falling under thoso sections would be that where the 
witnesses could, with the least inconvenience, attend. In such cases, therefore, the Magistrate to whom 
the complainant or prosecutor may apply should commence the investigation, and proceed with the in- 
quiry and trial, unless he should find, in the course of inquiry, that the case can be more convenient! 
tried in another district. In the event of the latter contingency, he should suspend further crdseed: 
ings, and place himself in communication with the Magistrate of such other district, recommending 


15 
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that the case be removed to that digtrict. If the Magistrate of this district should concur, buf not 
otherwise, the proceedings and the accused should be forwarded to such other Magistrate, and the 

osecutor directed to attend and prosecute his complaint. If the other Magistrate should differ from 
Rin in his opinion as to the district in which the investigation and trial can be most conveniently held, 
the first Magistrate should oither proceed with tho inquiry and trial, or refer the question of venue for 
the determination of the Sudder Court.—Agra Sudder Court Circular 21, 1864; Also Judicial Commis- 
sioner, Panjab Circular 24, Decombor 24, 1864; Chief Court, Panjab, Cir., Oct. 23, 1873; Smyth, 
Chap. II, 8. 31. If the transfer of a case to another district is proposed by a Subordinate Magis- 
trate, the application should be submitted through the Magistrate of the District, who will, if he consi- 
ders the transfor desirable, forward it with his own recommendation to the Magistrate of tho District 
in which ho thinks the case should be tricd.—Smyth, Jbid. 


183 {8. 67 Illus. (a).] An offence committed whilst the offender is 
Offence committed ona in the course of performing a journey or voyage may 
journey. be inquired into or tried by a Court through or into 
the local limits of whose jurisdiction the offender, or the person against 


whom, or the thing in respect of which, the offence was cofnmitted, passed 
in the course of that journey or voyage. 


An officer in charge of a Police station may, without an order of a Magistrate, investigate such 
an offence, if it bo a cognizable offunce, provided that he is subordinate to the Magistrate who has 
jurisdiction to inquiro into or try it. 8, 156. 

The journcy spoken of in 8, 183 must bo a continuous journey from one terminus to another in 
all ite conditions. It appoarcd distinctly from the evidence that the journoy was interrupted at 
Allahabad both on tho part of the complainant and the accused, and therefore it was held that the 
Magistrato of Howrah had no jurisdiction to cntortain the charge of an offence which was committed 
near Allahaba’. on « journey which was broken by both partics at that place. The Court remarked 
that tho illustration “ affords rolicf by giving jurisdictionto the local tribunal at the place where 
the offender cithor stops, or is made to stop, or at tho placo where the complainant stops,’ and that 
“this moans whoro cither of them first stops or breaks his journey of voyage.” ‘The stoppage 
was also one not duo to the nature of the journey itself—Jx re Hiramun Ayah, 21 W. R., 64; 
(8. C.) 18 B. 1. R., 4, App. ' 

The case of Reg. v. Malony, (1 Madras, 193 (S. C.) Weir 21,) is also important on the matter of 
jurisdiction. In that caso a Rulway Guard was charged under S. 27 of the Railway Act with 
drunkenness whilst in chargo of a train, &c. He was removed from that train and detained at a 

lace boyond tho local jurisdiction of the High Court, but he broke away and continued his journcy 
Madras. Tho High Court held that it had no jurisdiction to try the offence, since the proper 
effect and construction of 8. 36, Act XVIII of 1862, is that, if a person be accused of an offence 
committed whilst « journcy or voyage is going on, he may be tried if any part of that journcy or 
voyage during which tho offenco is alloged to havo beon committed lies within tho local limits of 
the Court’s jurisdiction. Here the journey on which the offonce was alleged to have been committed 
ended, so far as rogarded the person accused, and tho offence, at a placo beyond those limits. 

8. 183 has relation only to tho trial of an off-nce committed in British India in which the only 
defect is that aome othor Court in British India other than the Court which actually tried the charge 
had local jurisdiction over the offence. The voyago or journey spoken of do not include one on the 

igh seas or in forvign territory, b&t are confined in their meanings to a voyage or journcy within 
the territories of British India. —Bapu. Daldi, Weir 2. 

The complainant and the accused sailed from Bombay to Honawar in a boat. Tho latter threw 
over board a box belonging to the former within nine miles of the Jangira State. On arrival at 
Honawar tho complainant charged the accused with having committed mischief. Held, that the 
Magistrate at Honawar had jurisdiction to try the offence as the accused had passed through his 
juriadiction during the voyago—Empross t. Isonaela, Bomb. H. Ct., March 16, 1882. 


184 [Act IV, 1877, Ss. 238, 239.] All offences against the provisions 
Offences against Rail. Of any law for the time being in force relating to 
way, Telegraph, Postofice Railways, Telegraphs, the Post-office or Arms and 
= sain mote. Ammunition may be inquired into or tried in a 
Presidency-town, whether the offence is stated to have been conmmitted with- 
in such town or not: Provided that the offender and all the witnesses neces- 
sary for his prosecution are to be found within such town. 


The law relating to Railways in India is contained in Act IV of 1879; to Telegrapha in Act I 
of 1876; to the Post office in Act XIV of 1866; and to Arms and Ammunition in Act XI of 1878. 
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185 [S. 69; Act IV, 1877, S. 23.] Whenefer any doubt arises as to 
High Court to decide, the Court by which any offence should under the 
in case of doubt, district preceding provisions of this chapter be inquired into 
bebe eased or trial or tried, the High Court within the local limits of 
alas whose appellate criminal jurisdiction the offender 
sapere is, may decide by which Court the offence shall be inquired into 
or tried. 
In British Burmah, when the offender is an European British subject, 
the Recorder of Rangoon, and in all other cases the Judicial Commissioner, 
shall for the purposes of this section be deemed to be the High Court. 


See note toS. 182. 


186 [Ss..157, 174; Act IV, 1877, Ss. 54, 55.) When a Presidency 
Power toissue summons Magistrate, or District Magistrate, a Sub-divisional 
or warrant for offence Magistrate or, if he is specially empowered in this 
committed beyond local behalf by the Local Government, a Magistrate of the 
jurisdiction. first class, sees reason to believe that any person 
within the local limits of his jurisdiction has committed without such limits 
(whether within or without British India) an offence which cannot, under 
the provisions of sections 177 to 184 (both inclusive), or any other law for 
the time being in force, be inquired into or tried within such local limits, 
but is under some law for the time being in force triable in British India, 
such Magistrate may inquire into the offence as if it had been committed 
within such local limits, and compel such person in manner hereinbefore 
Magistrate’s procedure provided to appear before him, and send such person 
on arrest. to the Magistrate having jurisdiction to inquire into 
or try such offence, or, if such offence is bailable, take a bond with or without 
sureties for his appearance before such Magistrate. 

When there are more Magistrates than one having such jurisdiction 
and the Magistrate acting under this section cannot satisfy himself as to 
the Magistrate to or before whom such person should be sent, or bound to 
appear, the case shall be reported for the orders of the High Court. 


In Mannas, all Magistrates of tho first class have been authorized to act under 8. 186, (Gaz., 
1873, p. 717; also in Oudo (G@az., 1873, p. 3): also in Bomnay (@az., 1872, p. 1325) ; provided that, 
in Bombay, such Magistrates are not Honorary Magistrates, when a special order is necessary in 
each case (/d., 1873, p 16). 8 ig 

In the Pansas, all senior officors at head-quarter stations under tho Magistrate of the District, 
who are Magistrates of the first class, havo boen empowered to act undor this section, but only in the 
absence of the Magistrato of the Diatrict from tho station. For this purposo it has been declared 
that the senior Assistant Commissioner, who is a Magistrate of tho first class, shall bo deemed the 
senior officer under tho Magistrate and if there be no such officer, the senior Extra Assistant Com- 
missioner, being a Magistrate of the first class, shall bo so dcomed.—G@az., 1873, p. 76. 

Such powers can be conferred by the Local Government on a Magistrato of the first class under 
Sch. IV (6) post, but if a Magistrate not so empowered issucs a procoss under 8S. 186, erroneously 
in good faith, his proceedings shall not be sct aside merely on tho ground of his not being so 
empowered—S. 529. 

The inquiry held by the Magistrate who takes cognizance of the offence is evidently not an 
pinta under Chapter XVIII of this Code, but one te satisfy himself that there aro primd facie good 
grounds for sending the person believed to have committed the offence to a Magistrate having jurisdic- 
tion to inquire into (Chapter XVII) or to try such offence. 

The Extradition Act (XXI of 1879, Ss. 11—17) provides for the trial of offences committed out 
of British India, 8.15 of that Act confers on a Magistrate in British India, the power to arrest a 
person charged with the commission of any cortain specified offence beyond British India and in a 
realy State in alliance with Her Majesty, and 8.16 prescribes the course to be followed after 
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A Political agent, who is also a Magistrate in an adjoining District, is competent to issue & 
warrant for the arrest of a person in that District for an offence committed in the State of which 
he is the Political Agent. The fact that at the time of issuing that warrant he was not in that 
District but in foreign territory does not affect the legality of the warrant. Locha Kalu, I. L. &., 
1 Bomb., 340. 


187 [S. 175.] If the person has been arrested under a warrant 
Procedure where war- issued under section 186 by a Magistrate other than 
rant issued by Bubordi- a Presidency Magistrate or District Magistrate, such 
nate Magistrate. Magistrate shall send the person arrested to the 
District Magistrate to whom he is subordinate, unless the Magistrate having 
jurisdiction to inquire into or try such offence issues his warrant for the 
arrest of such person, in which case the person arrested shall be delivered 
to the Police-officer executing such warrant, or shall be sent to the Magis- 
trate by whom such warrant was issued. 

If the offence which the person arrested is alleged or suspected to have 
committed is one which may be inquired into or tried by any Criminal Court 
in the same district other than that of the Magistrate acting under sec- 
tion 186, such Magistrate shall send such person to such Court. 


] Act XXI, 1879, S.9.] When an Euro- 
ject ibe oteies senate: pean BE subject commits an he in the do- 
ted out of British India. Minions of a Prince or State in India in alliance 

with Her Majesty, or 

when a Native Indian subject of Her Majesty commits an offence at 
any place beyond the limits of British India, 

e may be dealt with in respect of such offence as if it had been com- 
mitted at any place within British India at which he may be found: 

Provided that no charge as to any such offence shall be inquired into 

Politioal Agent to certi- in British India unless the Political Agent, if there 
fy fitness of inquiry into be one, for the territory in which the offence is 
aeat alleged to have been committed, certifies that, in his 
opinion, the charge ought to be inquired into in British India: 

Provided also that any proceedings taken against any person under this 
section which would be a bar to subsequent proceedings against such person 
for the same offence if such offence had been committed in British India 
shall be a bar to further proceedings against him under the Foreign Juris- 
diction and Extradition Aet, 1879, in respect of the same offence in any 
_ territory beyond the limits of British India. 


Political Agent is defined in S. 190 post, 
The expression “at which he may be found” just beforo the Provisoes means, not where a person 


is discov but where ho is actually present, even when brought into British territor the 
Polico—Magan Lall, I. L. R., 6 Bom., 622. e i 


189 [Act XXI, 1879, S.10.] Whenever any such offence as is 
Power to direct copies of Yeferred to in section 188 is being inquired into or 
Gepositionsandexhibitsto tried, the Local Government may, if it thinks fit, 


ne ovidencs- direct that copies of depositions made or exhibits 
produced before the Political Agent or a judicial officer in or for the terri- 


tory. aa Which such offence is alleged to have been committed shall be 
Soo evidence by the Court holding such inquiry or trial in any case 
an waich such Court might issue a commission for taking evidence as to the 
matters to which such depositions or exhibits relate. 
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Ss, 608 et seg. provide for the issue of a Commission to take evidence of witnesses in an inquiry 
or trial, A commission can be issued only by a Presidency Magistrate, a District Magistrate, a 
Court of Session or the High Court, when it appears that the examination of a witness is necessary 
for the ends of justico and that the attendance of such witnoss cannot be procured without an 
amount of delay, expense or inconvenience which, under the circumstances of the case, would be 
unreasonable. S. 503. Under such circumstances copies of the depositions made or exhibits pro- 
duced before the Political Agent or judicial officer in a forcign State would, under the orders of 
Government, be receivable as evidence. 
“Politionl Agent’ de- 190 [Act XXI, 1879, 8. 3.] In sections 188 
fined. and 189 the expression ‘ Political Agent’? means 


and includes— 


(a2) the principal officer representing the British Indian Government in 
any territory beyond the limits of British India ; 

(b) any offiter in British India appointed by the Governor-General in 
Council, or the Governor in Council of the Presidency of Fort St. George or 
Bombay, to exercise all or any of the powers of a Political Agent under the 
Foreign Jurisdiction and Extradition Act, 1879, for any territory not 
forming part of British India. 7 


B.— Conditions requisite for Initiation of Proceedings. 


19] [Ss. 28, 25, 27, 140, 141, 142; Act IV, 1877, Ss. 25, 28, 46.J 
Cognizance of offences HExceptas hereinafter provided, any Presidency Magis- 
by Magistrates. trate, District Magistrate, Sub-divisional Magistrate, 
and any other Magistrate specially empowered in this behalf, may take 
cognizance of any offence— 


(a) upon receiving a complaint of facts which constitute such offence; 

(b) upon a police report of such facts ; 

(c) upon information received from any person other than a Police- 
officer, or upon his own knowledge or suspicion, that such offence has been 
committed. 

The Local Government, or the District Magistrate subject to the 
general or special orders of the Local Government, may empower any Magis- 
trate to take cognizance under clause (a) or clause (b) of offences for which 
he may try or commit for trial. 

The Local Government may empower any Magistrate of the first or 
second class to take cognizance under clause (c) of offences for which he 
may try or commit for trial. ° : 


Complaint means an allegation made to a Magistrate with a view to institute proceedings under 
this Code that some person whether known or unknown has committed an offence: but does not 
include the report of a Police officer —S, 4 (a). 

A complaint may be made by the person against whom tho offence has been committed ; or by 
the public servant or his superior in a case of contempt of his lawful authority 8. 195 (@): or by @ 
Court in which or in relation to the proceedings of which, any of certain offences aguinst public 
justice or relating to documents has becn committed, or of some Court to which such Court is subor- 
dinate, 8. 195 (5), (c) ; or, in cases of offences against the State, by order of, or under authority from 
the Governor-General in Council, the Local Government or somo officer cmpowered by the Governor- 
General in Council inthat behalf—(8. 196); or by a Civil Court under certain special circumstances 
in addition to those provided for by S. 195 of this Code—S. 643, Codo of Civil Procedure (Act XIV 
of 1882. See note 3 to 8. 195 post. 

8. 140 (c) of tho Code of 1872 expressly provided that “any person acquainted with tho facts 
of a case may make a complaint.” ‘This has not been re-enacted, but will probably be accepted 
where the absence of the person aggrieved is accounted for or the offence is of a serious nature, as 
it is only for any offence under Chapter XIX or XXI of the Penal Code or under Ss, 498-—498 that 
& complaint of the person aggrieved by the offence is specially required—Ss. 198, 199. : 

A Police report of the facts on which a Magistrate specially empowered to act may take cognize 
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ance of any offences would be ewhen after investigation a Police officer forwards an accused person 

uiry or trial on sufficient evidence or reasonable ground for suspicion that he has committed 
& cognizable offence e 170); or when the Police officer has reported that in his opinion no sufficient 
evidence or reasonable ground for suspicion exists, and the accused has been released on bail (8. 169) : 
or when for reasons reported, a Police officer has abstained from investigating into a cognizable 
case when complaint has been made to the officer in charge of a Police station and has been merely 
entered in his diary (S. 155); or after investigation into a non-cognizable case spocially ordered by 
a Magistrate of the first or second class (S. 155). 

The Government of Bengal, Cir. 16, March 25, 1880, has authorized the District Magistrate to 

nominate any single member or members of a Bench or any salaried Magistrate to receive com- 
laints of cases triable by the Bench and which tho Magistrates nominated are themselves empowered 
or commit for trial. 
Madras, all Magistrates of the first class have been invested with powers under 8S. 191 (G@az., 
1873, p. 717); but in Bengal the Lieutenant-Governor has stated that he will empower Magistrates 
to act under this section only on special applications and on special reason shown. The system 
introduced is for tho Magistrate of the District to empower his subordinate Magistrates to receive 
complaints either generally or for only certain specified offences within certain local limits and to try 
these cascs themselves throughout, without any transfer, except under any special order of the 
Magistrate of the District, though it is open to any Magistrate of a District to reservo to himself 
any classes of complaints and receivo and distribute them, there being some classes of cascs, such as 
defamation, which, in the opinion of the Licutenant-Governor, most Magistrates should not be 
allowed to entertain. At large stations onc Court should sit regularly as the Police Court, and take 
up ordinary Polico cases as they aro sont in by the Police.—Cal. Gaz., 1873, p. 63. 

In tho N. W. Provinces, all Joint or Assistant Magistrates or Assistant Commissioners holding 
their Courts at the head-quarters of a District, being Magistrates of the first class and noxt in 
seviority to the Magistrate of the District, have been vested with powers under S. 191 to be exercised 
only when tho Magistrate of the District is absent from head-quarters —@az., 1873, p. 903. 

Tf any Magistrato, not especially empowered by law so to act, takes cognizance of an offenco 
under 8, 19. (a) or (4) crronoously in good faith, his proceedings shall not bo sct aside merely on 
the ground of his not being so empowered—S. 629 (e); but if he acts under S. 191 (c) his proceedings 
shall be void—S, 530 (4) 

Act V, 1861, S. 24, declares that it shall be lawful for any Polico officer to lay any information 
beforo a Magistrate and to apply for a summons, warrant, scarch-warrant or such other logal process 
as may by law issuc against any person committing an offence. 

A petition containing a complaint or charge of any offence other than an offence for which Police 
officors may under this Codo arrest without warrant, or of wrongful restraint or wrongful confine- 
ment and prosonted to any Criminal Court, must boar a stamp of cight annas —Act VII of 1870 
(Court Feos’ Act), Sch. IT, Art.) 1,(4.) [If complaint of such offence is not made by written petition, 
the complainant shall pay a fee of eight annas, unless the Court thinks fit to remit such payment, 
when his oxamination is reduced to writing.—S, 18. If the person accused is convicted, the 
Oriminal Court, in addition to the penalty imposed upon him, is bound to order him to repay to the 
complainant the fee paid on such application or petition or at the time of the complainant's examina- 
tion, and also any feos for serving processes that may have been paid, and such sums are recoverable 
as if they were fines imposed by the Court.—S8. 31. When a complaint of a non-cognizable offence 
resulted in a conviction of a cognizable offence, it was held that the complainant was entitled to be 
recouped by the accused to the amount of tho stamp fee paid upon his complaint, the test by which 
to determine whether the recoupmbént should be made Veing the nature of the complaint, not of the 
conviction.—Bomb. H. Ct., January 15,1875 Bom. H. Ct., Jv re Chunva bin Shevaya, Nov. 27. 
Complaints of a public servant (as defined in the Penal Code), a municipal officer, or an officer or 
servant of a Railway Company, are exempt from stamp duty.—S, 19, cl. xviii. 

In Bownay, all Magistrates of the first class were at one time empowered to act under this section, 
(Gas., 1872, p. 1825); but this order was cancelled and it was declared that such powers would be con- 
ferred only on individual Magistrates specially recommended, provided that they were not Honorary 
Magistrates.— J¢., 1873, p. 16. 

In tho Pangan, all Senior Officers at head-quarter stations under the Magistrate of the District, 
who aro Magistrates of tho first class, have been empowered to act under this section, but only in the 
absence of the Magistrate of the District trom that station. For this purpose it has been declared 
that tho Senior Assistant Commissionor, who is a Magistrate of the first class, shall be deemed the 
Senior Officer under the Magistrate, and if there be no such Officer, the Senior Extra Assistant Com- 
missioner, being a Magistrute of the first class, shall be so deemed.—Gaz., 1873, p. 75. 


192 [Ss. 44, 141, paras. 2 and 8.] Any District Magistrate or Sub- 

Transfer of cases by divisional Magistrate may transfer any case of which 

Magistrates. he has taken cognizance, for inquiry or trial to any 
Magistrate subordinate to him. 
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Any District Magistrate may empower any Magistrate of the first class 
who has taken cognizance of any case, to transfer it for inquiry or trial to 
any other specified Magistrate in his District who is competent under this 
Code to try the accused or commit him for trial; and such Magistrate may 
dispose of the case accordingly. 


All Magistrates in a District or in a Sub-division are rospectively subordinate to tho District 
Magistrate or Sub-divisional Magistrato.—S. 17. 

The power to transfer a case of which a District Magistrate or Sub-divisional Magistrate haa 
taken cognizance (8. 191) for inquiry or trial to any Magistrate subordinate to him must not be con. 
founded with the power to withdraw or recall a case so made over and to deal with it himself or refer 
it for inquiry or trial to another Subordinato Magistratc. S. 528 provides for the latter. See note 
thereunder. 

Every Magistrate and Bench in a District is subordinate to the District Magistrate and every 
Magistrate and Bench exercising powers in a Sub-division is subordinato to the Sub-divisional 
Magistrate subject to the general control of the District Magistrate. 8.17, ante. 

In the Pangan, all Magistrates of tho first class havo been invested with powor to transfer cases 
instituted on complaint to Subordinate Magistrates.—J’anj. Gaz., 1879, Part I, p.680. The modo of 
transferring such cases har been prescribed by the Chief Court—Panj. Gaz., 1879, Part IIL, p. 627, 

In Mapras, all Magistrates of tho first class havo received the samo powor—G@az., 1873, p. 717. 

A Talook Magistrate, in Madras, not being a Sub-divisional Magistrate has no powcr to transfor 
a case to tho Serishtadar for trial—Mad. H. Ct Pro. Oct. 4, 1811, Weir, 285: Pro. Feb. 14, 1883, 
Weir, 236. 

If any Magistrate not empowered by law in that behalf crroneously in good faith transfers a 
case undor S. 192, his prococdings shall not bo set aside merely on the ground of his not boing so 
empowered.—S. 529 (/-) 

There are certain casos which a Magistrate must transfor to another Magistrato as he is himself 
not compete to try them. (Sce 8. 487.) There are other cases which it is oxccedingly undesirable 
that he should try cither because ho has himself initiated tho prosucution, or is, from his personal 
knowledge of the facts, one of the witnesses, or has some strong interest in tho result. 8. 655 declares 
that no Magistrate shall, except with the permission of the Court to which an appeal lies, try or 
commit for trial any case to or in which ho is a party, or personally interested. Eaplanation, A 
Magistrate shall not be deemed to be a party to, or personally intercated in, any caso merely because 
he is a Municipal Commissioner. 

A Magistrate is not incapacitated from dealing with a case judicially, morcly because in tho 
charactor of Magistrate, it may have been his duty to initiate the proceedings, but it ig wrong that 
the District Magistrate should deal with such a case judicially when there was no nocessity for his 
doing so, when he had himself discovered alleged fraud and initiated the prosecution, and when he 
was ono of the principal witnesses against the prisoncr. Tho moro fact that the Magistrate was one 
of the witnesses for the prosecution was a most cogent reason why ho should not have been a mem- 
ber of the Bench by which the trial was to be held—Bholanath 8en, I. L. B., 2, Cal., 23, (S. 0.) 25 
W.R., 57. 

Covcn, C. J. in delivering the judgment of the Full Bench in Hiralall! Dass, 8 B. Lu. R., 422, F. B. 
said :—‘ The interest which disqualifies a Judgo is not merely a pecuniary interest ; that would be too 
limited a way of describing such an intcrest ; bat in describing it wf ought rather to uso tho language 
of Norman, J. in the case of the Queen v. Metha Singh, 4 B. L. R., 15, that is to say, ‘a porsonal or 
& pecuniary intcrest.’ A Magistrate could not try a person for an assault on himself; and without 
defining preciscly what amounts to personal intercst, if appears to mo that thoro must be eithor a 
personal or pecuniary interest in order to disqualify a Judge or Magistrute from cxercising the 
genera] jurisdiction which the law confers upon him.” In this caso tho procecdings wero instituted 
by the Sub-Registrar who was also the Magistrate who held the trial. On this point the Chief Justice 
further remarked ;—‘‘ I cannot suppose that because an officer in this position sanctions tho institution, 
his mind is mado up as to the guilt of the party, and that he is not willing to considcr the evidence 
that may be produced before him, when he comes to try the case. In this case there appears to be no 
such interest as would prevent the case from going before the Magistrate as the trying authority ; 
but as I have already said, it would be bettor, where it can be avoided, that this should not be done, 
and it may very well be that the Court, in ita discretion, would in similar cases, direct tho transfor of 
the case, in order that it should be tried by some other officer.” 

An objection to jurisdiction should be taken cither at the trial or appoal. It cannot be taken 
for the first time before the High Court asa Court of Revision. Thus, an objection so made to the 
jurisdiction of tho Magistrate because the case had not been properly instituted on complaint was not 
allowed because it had not been taken on appeal to the Court of Session—Vishvanath Daulatray. 4 
Bomb., 38. Cr. Ca. Compare 8. 532 post. 
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193 (Ss. 17, 18, 231.) Except as otherwise expressly provided by 
Cogninance of offences this Code or by any other law for the time being in 
by Courts of Sessions. force, no Court of Session shall take cognizance of 
any offence as a Court of original jurisdiction, unless the accused has been 
committed to it by a Magistrate duly empowered in that behalf. 
Additional Sessions Judges and Joint Sessions Judges shall try such cases 
Cases to be tried by Only as the Local Government by general or special 
Additional and Joint Ses- order directs them to try, or as the Sessions Judge 
sions Judges ; of the Division makes over to them for trial. 
Assistant Sessions Judges shall try such cases only as the Sessions 
by Assistant Sessions Judge of the Division by general or special order 
Judges. makes over to them for trial. 


6 

Tho following Magistrates are empowered to make commitments to a Court of Session~any 
Prosidency Magistrate, District Magistrate, Sub-divisional Magistrate, Magistrate of the first class or 
any Magistrate specially empowered in that behalf by the Local Government. S. 206. Sce note thereto. 

If, however, a commitment is made by any Magistrate or other authority purporting to exercise 
such powers duly conferred, but not being duly conferred, the Court to which the commitment is 
made may, after porsual of the proce dings, accopt the commitment if it considers that the accused 
has not been prejudiced, unless objoction was mado on behalf of cither tho accused or of the prosecution 
to the jurisdiction of such Magistrate or other authority during th3 inquiry and before the order of 
commitment. Tho Court is competent to quash the commitment and direct a fresh inquiry by a 
competent Magistrate, if it considers that the accused has been prejudiced or an objection was so 
made.—S8. 682. It lies on tho party impugning the correctness of the proceedings to show that the 
Magistrate he‘ no jurisdiction.—Komurooddve Sikdar, 13 W.R.,17. See Evidence Act, 8, 114, 
Till, (¢. 
“) Court of Session as a Court of original jurisdiction can take cognizance of c@rtain “ con- 
tempts” committed in its view or presence and pass sentence.—S. 480. 

A commitment by the Court of Scsaion can also be made by that Court itself for one of the 
offences specificd in 8, 195, if that offenco bo committed before it or be brought under its notice in the 
course of a judicial prococding.—S. 477. A Civil or Revenue Court is also competent to commit for 
the same offences under the same circumatances.—S. 478. 

In tho case, howover, in which an European British subject is one of the accused, the proceed. 
ings can be takon only by a Magistrate of tho first class who is alsoa Justice of the Peace and an 
European British subject, (5. 443), and in such a case also the powers conferred by S. 193 on a Court 
of Session can bo exercised only if the Sessions Judge bo himsclf an European British subject, or if 
the presiding officor be an Assistant Sessions Judge, is an European British subject, has also held 
that offico for at least three years and has been specially empowcred by the Local Government in 
that behalf.—S. 444. If the Sessions Judge is not an European British subject, it is the duty of the 
country Mugistrate to report the mattor for the order of the highest Court of Criminal appeal in the 

Province. —S. 450. 
; 194 [Act X, 1877, 8. 145.] The High Court may take cognizance 
Cogninance of offences of any offence upon a commitment made to it in 
by High Court. manner hereinafter provided. 
Nothing herein contained shall be deemed to affect the provisions of 
any letters patent granted under the twenty-fourth and twenty-fifth of 
Victoria, chapter 104. 


A Presidency Magistrate is competent to commit direct to the High Court (S. 206), but in cases 
inquired into by a Magistrate outside the limits of a Presidency town, such commitment can be made 
oaly where the accused or one of the accused is an European British subject, and the offence which 
appears to have been committed is punishable with death or transportation for life (8. 447), the 

agistratc, however, in such a case must also be a Justice of tho Poace and an European Bri 
subject. —S. 443, 

8. 23 of the Lattors Patent granted under tho twenty-fourth and twenty-fifth of Victoria, chapter 

104 gives tho High Court of Caloutta extraordinary original jurisdiction over all pemsons residing in 

and Assam and authority to try at its discretion any such persons brought before it on charges 

preferred by the Advocate General, or by any Magistrate or other officer specially empowered by 

the Government on that behalf and S. 28 empowers it to direct the transfer of any criminal case or 

eppee! to any Court of equal or superior jurisdiction, or also to direct the preliminary inquiry or 
of any criminal case by any officer or Court otherwise competent to investigate or try it. 
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Act X of 1875, 8. 144, provides that “‘ the Advocate-General may,*withthe previous sanction of the 
Governor-General in Council, or of the Local Government, exhibit to the local High Court, against 
ear subject to the jurisdiction of the said Court, informations for all purposes for which Her 

ajesty'’s Attorncy-Gencral may exhibit informations on behalf of the Crown in the Court of Queen's 


Bench or Exchequer. 
“Such proceedings may be taken upon every such information as may lawfully bo taken in case 


of similar information filed by Her Majesty’s Attorney-General in England, so far as the ciroum- 
stances of the case and the course and practice of proceeding in the suid High Courts rospectively will 


admit. 
‘All fines, penalties, forfvitures, debts and sums of moncy recovered or levied under or by 


virtue of any such information shall belong to the Government of India.” 
S. 146 so far as it is not repealed by Sch. I (2) of this Code of Criminal Proceduro further enacts 


that ‘at any stage of the proceedings under this Act, before tho return of the verdict, the Advocate. 
General may, if he think fit, inform the Court on behalf of Hor Majesty that ho will not further 
prosecute the dcfendant upon the information ; and thereupon all proceedings upon such information 
against the defendant® shull be stayed, and he shall be discharged of and from the same. But such 


discharge shall not amount to an acquittal,” 

l [Ss 465, 467—470; Act X, 1875, Ss. 133, 1384; Act IV, 1877, 
Ss. 40—43, 46.] No Court shall take cognizance— . 

(a) of any offence punishable under sections 172 to 188 (both inclusive) 

Prosecution for con. Of the Indian Penal Code, except with the previous 
tempts of lawful authority sanction, or on the complaint, of the public servant 
of public servants. concerned, or of some public servant to whom he is 
subordinate ; 

(b) of any offence punishable under sections 193, 194, 195, 196, 199, 

Prosecution for certain 200. 205, 206, 207, 208, 209, 210, 211, or 228 of the 
offences against public same Code, when snch offence is committed in, or 
ace in relation to, any proeceding in any Court, except 
with the previous sanction, or on thecomplaint, of such Court, or of some 
other Court to which such Court is subordinate ; 

(c) of any offence described in section 463, or punishable under sections 

Prosecution for certain 471, 475 or 476 of the same Code, when such offence 
offences relating to docu- lias heen committed by a party to any proceedings in 
ments given inevidence, any Court in respeet of a document given in evidence 
in such proceeding, except with the previous sanction, or on the complaint, 
of such Court, or of some other Court to which such Court is subordinate. 

The sanction referred to in this section may be expressed in general 

Nature of sanction ne- terms, and need not name the accused person; but 
Ceneary: it shall, so far as practicable, specify the Court or 
other place in which, and the occasion on which, the offence was committed. 

When sanction is given in respect of any offence referred to in this 
section, the Court taking cognizance of the case may frame a charge of any 
other offence so referred to which is disclosed by the facts. 

Any sanction given or refused under this section may be revoked or 
granted by any authority to which the authority giving or refusing it is 
subordinate ; and no guch sanction shall remain in force for more than six 
months from the date on which it was given. 

For the purposes of this section, every Court, other than a Court of 
Small Causes, shall be deemed to be subordinate only to the Court to which 
appeals from the former Court ordinarily lie. 

The Courts of Small Causes in the Presidency-towns shall be deemed to 
be subordinate to the High Court, and every other Court of Small Causes 
shall be deemed to be subordinate to the Court of Session for the Sessions 
Division within which such Court is situate. 


16 
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8, 230 declarcs that where & fresh charge has been made or a charge has been altered so as to 
include an offence for the prosecution of which previous sanction is necessary, the case shall not be 
oceeded with until such sanction has been obtained, unless the casc is covered by 8. 195, cl. 5, but 

. 637 provides that except as before provided in this Code, no finding, sentence or order passed by a 
Court of competent jurisdiction shall be reversed or altered under Chapter XXVII (+. ¢., In a case 
submitted to a superior Court for confirmation of a sentence passed), or on appeal or revision on 
account of the want of any sanction required by S, 195 unless such omission has occasioned a failure 
of justice. 

When any Civil, Criminal or Revenue Court is of opinion that there is ground for inquiring into 
any offence referred to in soction 195, and committed before it or brought under its notice in the 
course of a judicial proceeding, such Court. after making any preliminary inquiry that may be 
necessary, may sond the case for inquiry or trial to the nearest Magistrate of the first class, and may 
send the accused in custody, or take sufficient sccurity for his appearance, before such Magistrate ; 
and may bind over any person to appear and give evidence on such inquiry or trial.—S8. 476. 

8, 643 of the Code of Civil Procedure (Act XIV of 1882) further onacts that ‘(when in a 
case pending before any Court, there appears to the Court sufficient ground fot sending for inves- 
tigation to tho Magistrate a charge of uny such offence as is described in S. 198, 8. 194, 8. 199, 
8, 200, Ss. 206-210, 8. 463, S. 471, Ss. 474-477, of tho Indian Penal Code which may be made in 
the course of any othcr suit or procecding, or with respect to any document offered in evidence in 
_ the case, the Court may cause the person accused to be detained until the rising of the Court, and 
may then send him in custody to the Magistrate, or take sufficient bail for his appearance before the 
Magistrato. 

SO Tho Court shall send to the Magistrate the cvidence, and documents relevant to the charge, 
and may bind over any person to appcar and give evidence before such Magistrate. 

* Tho Magistrute shull receive such charge and proceed with it according to law.” 

The distinction between a complaint and sanction to prosecute should be noted. 

A complaint, which means “an allegation made orally or in writing to a Magistrate, with the 
view to his «king action under this Code, that some one whether known or unknown, has committed 
an offence’—S. 4 («), when made by a public servant or a Court, implies a public prosecution, whereas 
sanction is given to a private person who mry desire himself to complain as aggrieved by the parti- 
ewar act which constitutes the offence, and this would make the prosecution of a private character. 
This distinction and the consequences of action so taken have been pointed out in the case of Baijoo 
Lall, I. L. R., 1 Cal., 450. It is no means in any ease in which a party fails to prove his case, that 
the Judgo, who has decided against such party, is justified in exercising the power given to him by 
this section. So long as it is a caso as to which there is any possible doubt, or in which it is not 
perfoctly cortain that the Judge's decision must be upheld in the event of there being an appeal in the 
Civil suit, the Judge acts indiscreetly and wrongly, if, the moment ho has given judgment in the 
Civil suit, ho oxercises the power given to him by this section, At the same time, if, in the course of 
the Civil trial, the Judge has before him clear and unmistakable proof of a criminal offence, and if, 
after the trial is over, he, on consideration, thinks it: necessary to procecd at once, of course it may 
be right to do so. Judges should, however, bear in mind that criminal prosecutions are frequently 
suggested by successful litigants merely to prevent an appeal in the Civil suit, and they should be 
careful not to lend themselves to such too readily. They should also recollect that when they procced 
to mako a complaint, the responsibility rests on the Judge entirely, such a prosecution being a very 
difforent thing from au prosecution instituted on the complaint of a private party and wrongly sanc- 
tioned by the Court. ‘ ‘ 

As a general rulo, an application for sanction should be first made to the particular officer or Court 
before or in relation to which the offence has been committed, and, unless there are exceptional cir- 
cumstances, tho superior Court will not intorfere—Raja of Venkataghiri, 6 Mad. 92, (S. C.) Weir, 392. 

The successor in office of a Judge or Magistrate before whom any of the offences specified in 
8. 195 is alleged to have been committed, 1s competent to give the requisite sanction. The sanction 
of the Court, not ofa particular officer is necessary. The charge of incumbent leaves the Court the 
same.—Mad. H. Ct. Pro., Nov. 12, 1872; 7 Mad. xii. App. ; (8S. C.) Weir, 393.—Karim Buksh and 
others Punj. Rec. 1879, p. 81. 

Tho materiality of the particular statement alleged to be false is not the only or the chief point 
to bo rogarded in exercising the discretion to give or withhold sanction—Mad. H. Ct. Pro, Sept. 
10, 1881, Woir, 244. 

Bofore sanction to prosecute can be properly given, it is necessary that the proceedings on the 
original complaint should have terminated in u regular manner—Bishoo Barik, 16 W. R., 77; 
Surbbanna (iaundan and others, 1 Mad. 30 (S. C.) Weir, 83. See also Gul Mahomed, Punj. Rec. 
1882, p. 50, per Rattigan, 7: Bhawani Prashad, J. L. R., 4 All, 182: Abdul Hasan, I. L. R., All, 497; 
but see contra Moban Dall, 1 Leg. Rem,, 144. The Court should then consider xs has been pointed 
out in the cases of the Queen ¢. Mahomed Hosein (16 W. R., 37) and Kasheenath Banerjea o. 
ge, Se Molla (Marshall, 407) whether there are good grounds for the application made to it, or 
whether it has beon made solely for the purpose of oppreasing and harassing un adversary and pre- 
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venting him from taking any further legal stops to which ho may beeentitled—In the matter of Gyan 
Chunder Roy, I. L. R., 7 Cal., 208; (S. C.) 8 Cal. L. R., 267. 

The Calcutta High Court has in several cascs condemned the practico of ordering the criminal 
prosecution of a complainant whose case has been dismissed under 8. 203 on tho report of the Police 
and without giving him an opportunity of catablishing his complaint before the Magistrate. In 
nearly all these cases the complainant had challenged the correctness or impartiality of the Police 
investigation, and asked to have his witnesses summoncd and examined by the Magistrate, but had 
been refused. The High Court has pointed out the unfairness of such a course to the complainant, and 
the injurious effect of placing such power in tho hands of the Police. At the samo timo the High Court 
has held that if the complainant does not, after sufficient interval of time, appear and dispute the 
Police report, or ask to have his witnesses examined, a prosecution may bo ordored or sanction to a 
private prosecution may be given—Gour Mohun Singh, 16 W.R., 44; Ashroff Ali, I, L. R., 5 Cal, 
281: In re Russick Lall Mullick, 7 Cal. L. R., 382; Choolhai Telco, 2 Cal. L. R., 315; Biyogi 
Bhagut, 4 Cal. L. R., 184; Gyan Chunder Roy, 8 Cal. L. BR. 267 (8. C.) IL. R., 7 Cal. 208; 
Karimdad, 7 Cal. L. R., 467 (8S. C.) I. L. R,6 Cal, 496; Salik Roy, I. L, B., 6 Cal., 582; Abdul 
Hossein, I. L. R., 1 All, 497: Chakradar Potti, 8 Cal. L. R., 282: Giridhari Mundul, I, L. B., 8 
Cal, 435. 

If it is intended to charge a person with false evidence on two contradictory statoments, the 
sanction of the Court before which cach of those statements was mado, should bo obtained—Balaji 
Sctaram, 11 Bomh., 34. 

It is not intended that the sanction should be exprossed with so littlo dofinitivencss as oqually 
to provide for the prosecution of any person for any offence in any Court whatevor. It must refer 
to the Court in which the false stutement was made, and to the occasion on which it was given, in 
order that the trying Court may inform itself as to the investigation or trial on which it is really 
authorized to enter—Jéid. See also Baijoo Lall, I. L. R. 1 Cal, 450; Kali Prosunno Bagchee, 22 
W.R., 39. 

The sanction must be given in express terms, It is not sufficiont that the Magistrate who enter- 
tains the complaint is a superior Court and therefore competent to give sanction, and that by holding 
tho inguiry or trial he has presumedly given such sanction—Mad. If. Ct. Pro., March 8, 1881, 
Weir, 402. Sce also Gobind Chunder Ghose 10 W. RK. 41. 

On an application for sanction, the Magistrate recorded: “If the Petitioner thinks that there 
is sufficient evidence against A, 1] have no objection to give such sanction.” This was hold to be no 
sufficient sanction—Jadunath Hazra, 11 Cal. I. BR, 53. 

No appeal lics from an order according sanction, under 8.195, to prosecute for any of the 
offences specified, nor can such order be disturbed by a superior Court—Burkutoollah Khan, LL. R., 
1 All, 17, Fen. Benen; Gopal Mojoomdar, 16 W.R., 69: nor can execution of such ordor be 
stayed—Ram Prosad Hajaree, 5 W. R24 Mis. Cases: even though the High Court would not have 
given the sanction itself{—Miyagi Ahmed, I, L. R., 3 Bomb., 150, but where tho sanction to prosecute 
for intentionally giving filse evidence by making two contradictory statements omitted to stute the 
Courts before which, vr the vecasion on which those statements were made, the sanction was annulled 
as being no proper sanction—Balaji Sitaram, 11 Bomb., 34. 

When the complaint alleged to be false was made only to the Police, and no furthor proceedings 
havo been taken, no sanction is necessary-—Todur Mall, Punj. Rec. 1882, p. 17. Sec also Giridhor 
Mundul, I. lL. R., 8 Cal. 435. 

A witness is not a party to the proceedings within the terms of S 195 (e) and thereforo no 
sanction is necessary for prosecuting him for oncof tho offences specified thercin—Hadara Viramia and 
othors, I. L. K., 3 Mad. 400, (S. C.) Weir, 399, 

The plaintiff in a Civil suit filed copies of certuin papers in the Collectorate, and on summons 
obtained the attendance of an oflicer with the original documents, but they were not produced or made 
evidence. The suit was dismissed. Application for sanction tou prosecute tho plaintiff for “using a 
false ducument” and for fabricating false evidence was refused, It was held that the law contem- 
plated there being sufficient material before the particular Judgo in the suit or criminal trial on 
which to found the charge, and that as the suit had heen disposcd of without any of the evidence 
on the record, giving rise prrse to tho slightest snapicion of an offence having beon committed 
before the Court, it was not competent for the Judge, on an application for sanction, to go beyond 
the record so as to determine on an inquiry held, whether sanction ought to be given, when the 
record itself disclosed no foundation for the charge. The Court had no right to assume either that 
the documents, copics of which wer: filed, were forged or that the plaintiff knew that they were so: 
and without sume evidence upon these points before the Court in the suit sanction to prosecute 
could not properly be granted.—Sanyili Vira Pandia Chimiatambrar, I. L. &., 6 Mad. 29, (The point 
seems never to have been taken but it appears doubtful on the report of this case whether sanction was 
necesaary to this prosecution since the documents saidto be forged and fabricated had never been 
given in evidence in the suit.) 


196 [S. 465; Act X, 1875, S, 181; Act IV, 1877, Ss, 38, 46.3 No 
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- Pronscution for offences Gourt shall take cognizance of any offence punish- 
against the State. able under Chapter VI of the Indian Penal Code, 
except section 127, or punishable under section 294A of the same Code, 
unless upon complaint made by order of, or under authority from, the 
Governor General in Council, the Local Government, or some officer 
empowered by the Governor-General in Council in this behalf, 


Chapter VI of the Indian Penal Code relates to offences against the State. 

§§, 127, Ponal Codo, relates to the receipt of property, knowing the same to have been taken in 
war against an Asiatic power in alliance or at peace with the Queen, or by depredation on tho terri- 
tories of such power. 

§. 294A of the Indian Penal Code enacted by Act XXVII of 1870, relates to the keeping of a 
Lottery Office, or publishing proposals regarding Lotteries. 


197 [S. 466; ActX, 1875, 8.1382; Act1V,1877,Ss. 89, 46.] When 
Prosecution of Judges any Judge, or any public servant not removable from 
and public servants. his office without the sanction of the Government of 
India or the Local Government, is accused as such Judge or public servant 
of any offence, no Court shall take cognizance of such offence, except with 
the previous sanction of the Government having power to order his removal, 
or of some officer empowcred in this behalf by such Government, or of some 
Court or other authority to which such Judge or public servant is subordi- 
nate, and whose power to give such sanction has not been limited by such 
Governn ent. 
Such Government may determine the person by whom, and the manner 
PowerofGovernmentas in which, the prosecution of such Judge or public 
to prosecution. servant is to be conducted, and may specify the 
Court before which the trial is to be held. 


The powor of the Government to specify the Court beforo which the Judge or public servant 
shall bo tried is not subject to the exercise of any general power of the High Court to transfer a 
criminal case under 8. 526 which expressly declares that nothing in that section shall be deemed to 
affect any order made under 8S. 197. 

The torms “ Judge” and “ public servant’ are thus defined in sections 19 and 21 of the Penal 

ei— 

19. Tho word “Judge” denotes not only every person who is officially designated as a Judge, 

“Judge.” but also every person who is empowered by law to give, In any legal, 

bce ys procerding civil or criminal, a definitive judgment, or a judgmont 

which, if not appealed against, would be detinitive, or a judgment which, if contirmed by some other 

authority, would bo definitive, or who is one of a body of persons, which body of persons is empower- 
ed by law to give such a judgment. 


Illustrations. 


A Collector oxercising jurisdiction in a suit under Act X of 1859, is a Judze. 
(4.) A Magistrate exercising jurisdiction in respect of a charge on which ho has power to 
sentence to fine or imprisonment, with or without appeal, isa Judge. 

(c.) A Member of a Punchayet which has power, under Regulation VII, 1816 of the Madras 
Code, to try and determine suits, is a Judge. 

(@.) A Magistrate exercising jurisdiction in respect of a charge on which he has power only 
to commit for trial to another Court, is not a Judge. 

“ Public servant” 21, ‘The words “public servant” denote a person falling under any 
of the descriptions hereafter following (namely) :— 

First.—Evory covenanted servant of the Queen; 

Second. —Every commissioned officer in the Military or Naval Forces of the Queen while serving 
under the Govornment of India or any Government ; 

Third,—Every Judge ; ° 

Fourth,— Every officer of a Court of Justice whose duty it is, as such officer, to investigate or 
report on any matter of law or fact, or to make, authenticate, or keep any document, or to take 
au or dispose of any property, or to execute any judicial process, or to administer any oath or 


preserve order in tho Court: and ev person specially authorized by a Court of Justice to . 
ferm any of such dutice; al : sia 
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Fifth.—Every Juryman Assessor, or Member of a Punchayet assisting a Court of Justice or 
public servant. 

_ Stxth.—Every arbitrator or other person to whom any cause or matter has been referred for 
decision or report by any Court of Justice, or by any other competent public authority ; 

Seventh.—Every person who holds any office by virtue of which he is empowered to place or 
keep any person in continement ; 

Eighth.—Every officer of Government whose duty it is, as such officer, to prevent offences, to 
give information of offence, to bring offendors to justice, or to protect the public health, safety, or 
convenience ; 

Ninth.—Every officer whose duty it is, as such officer, to take, receive, keep, or expend any 
property on behalf of Government, or to make any survey, asaessmont, or contract on Sehalf of 
Government, or to execute any revenue process, or to investigate or to roport on any matter affecting 
the pecuniary interests of Government, or to make, authenticate, or keep any document relating to 
the pecuniary interests of Government, or to prevent the infraction of any law for the protection 
of tho pecuniary interests of Government ; and every officer in the service or pay of Government or 
remunerated by fegs or commission for tho performance of any public duty ; 

Tenth —Every officer whose duty it is, as such oflicer, to take, receive, kcep, or expend any 
property, to mako any survey or assossment or to levy any rate or tax for any secular common pur- 
pose of any village, town or district, or to make, authenticate, or keep any document for the ascertain- 
ing of the rights of any village, town or district. 


Lllustration, 


A Municipal Commissioner is a public servant. 

EXpLANATION 1,—Dersons falling under any of the above descriptions arc public servants, 
whether appointed by the Government or not. 

ExrLaNaTIoN 2.— Wherever the words “public servant"? occur, they shall bo understood of 
evory person who is in actual possession of the situation of a public servant, whatever legal defect 
there may be in his right to hold that situation, 

S. 1382 declares that no prosecution against any Magistrato, Military officer, Police officer, 
soldier or volunteer for any act purporting to be done under chapter LX, (Disporsion of unlawful 
assemblice) shall be instituted in any Criminal Court except with the sanction of the Governor 
General in Council. ; 

Section 107 by implication vests in the Court or authority to whom tho Judgo or public servant 
not removable, &¢, is subordinate, the power of sanctioning or directing such prosecution. It does 
not say that the Government must give the power, but that it shall cxist unless limited or reserved, 
Every Court or authority therefore has it, unless there isa limitation. If there hag not been sano- 
tion, if does not follow that the objection could have availed the prisoner after trial and decision, 
The objection is not one going to the root of the Court's jurisdiction, but something (like notice of 
action in certain civil cases) needed to justify a Court in going on, and preventing it from going on, 
if the objection is taken. There are objections which prevail ipso jure, others ope eaceptionis. More- 
over, there are many objections which can be of avail only if taken in duc time. In the celebrated 
case, Jirg. v. Frost (9 C.& P., 129—187), the distinction camo out very prominently.—B. Aristna 
Rau, 7 Mad., 68. (S. C.) Weir, 389. 

The Madras Government has restricted to the Board of Revenue the power to direct or 
sanction the cntcrtainment of complaints of offences committed in their public cspacity by subor- 
dinate Magistrates, Tehsildars, Deputy Tchsildars, and Talook Tchsildars (Gaz., 1878, pp. 1487, 
1544; 9 Mad. Jur., 3!), but in regard to all pther officers this power has been reserved to Govern- 
ment.—Gaz., 1873, p. 14137; 9 Mad. Jur., 13. 

A principal Sudder Ameen, cxereising the powers of a Judge of a Small Cause Court, is not a 
subordinate of the District Judge as regards proceedings in the Small Cause Court, becauso it is 
necessary that he should be vested gpecially by Government with those powers ; but a Moonsiff, by 
virtue of his very appointment, is vested with such jurisdiction, and is ordinarily a subordinate of 
the District Judge, therefore he must, for the purposes of 8. 197 be considered to be a subordinate of 
the District Judge.—Narayanasami Ayyar, 7 Mad., 183; (8. ©) 8 Mad. Jur., 296. See also ex parte 
Makalingaiyan, 6 Mad., 191. Having regard to the terms of the Code of Civil Procedure of 1877, 
since pase:d. under which Judges of Small Cause Cuurts are subordinate to District Judges (Seo 8. 
2, * District,” © District’ Court) probably this ruling would be superseded (sco also S. 195 last 
para. ante.) A Municipal Corporation is not a public scrvant within the meaning of 8, 21, Penal 
Code, and therefore it may be prosecuted without the sanction of Government.—Empress ¢. Muni- 
cipal Corporation of Calcutta, I. L. R., 3 Cal., 748. 

The sanction for the prosccution of a Kulkarni for making a falso report as a public servant 
required by S. 197 may be given by the Mamlutdar or by the Patel to whom such Kulkarni is 
subordinate. The sanction of the Collector is not neccssary for that purpose, though it may not be 
desirable that the prosecution of such hereditary officers as Kulkarni should be sanctioned by officers 
who themselves have such subordinate positions as those of Mamlutdar or Patel.—Mathoor Ram- 
chundur, 7 Bomb., 64, Crown Cases. 


126 CRIMINAL PROCEDURE. (Ch. XV. Ss. 197-199. 


The sanction of Government, is necessary for the prosecution of any Judge, if complaint is made 
against him as Judge. The terms ‘‘ not removable from his office without the sanction of Govern- 
ment’ refer only to public servants.—6 Mad., xxii. App., Pro., March 29, 1870. 

When the Government directed that a certain public servant should be prosecuted before the 
Magistrate of the District upon such charges as Mr. C. might be prepared to prefer, and the prosecu- 
tion was not conducted by Mr. C., nor did Mr. C. prefer any charge, the conviction was quashed as 
without jurisdiction.—Venayak Divakar, 5 Bomb., 32, Crown Cases. 

Tho Calcutta High Court has held (Cir. 20, Oct. 4, 1864; Wilkins, 114,) that this section relates 
to the offences specified in Chapter 1X of the Indian Penal Code, and to no other. Offences com- 
mitted against the person or property of individuals by one who happens to be a public servant, are 
not necessarily committed by him as such public servant in the sense in which these words are used in 
the Penal Code ; and unless committed in that character, must be regarded as the acts of individuals 
in their private capacity ; charges, thercfore, founded on such acts, do not need the sanction of 
Government, or othor competont authority, before they can be entertained by a Criminal Court, but 
should be dealt with in the same way as charges against individuals ordinarily arc. 

The Bombay High Court, however, refused to follow this rule. The Coyrt observed :—“ It 
seomes to us impossible to hold that 8. 197 does not relate to offenccs such as those specified in 
Ss, 217—223 of the Indian Penal Code, which are not contained in Chapter EX of that Code. But 
we agree with the viow, which was no doubt intended to be expressed in that Circular, e7z., that 
8. 197 relates only to those acts and omissiona which are declared in the Penal Code to be offences 
when they arc committed by a public servant.’’—Paishram Keshav, 7 Bomb., 61, Crown Cases. 

A Medical officer appointed avl removable only by the Local Government who gives false 
evidence in a matter connected with his professional duties is not protected by section 197 and can 
be convictod by a Criminal Court without special sanction to the prosecution—Tabu Singh, Punj. 
Rec. 1879, p. 16. 

198 [S. 142, para. 2; Act IV, 1877, S. 29.] No Court shall take 
Proseoutio: for breach COgnizance of an offence falling under Chapter XIX 
of contract, defamation or Chapter XXI of the Indian Penal Code or under 
and offences against mar- sections 493 to 496 (both inclusive) of the same Code, 
meee except upon a complaint made by some person 
aggrieved by such offence. 

Chaptor XIX relates to criminal breaches of contract: Chapter XXI to defamation ; S. 493 to 
deceitfully causing a woman to cohabit with a man in the belief that she is lawfully married to him; 
8. 494 to bigumy ; 5. 495 to bigamy with concealment of the former marriage ; 58. 496 to fraudu- 
lently going through a mock marriago. 

Offencos under Chaptors XIX, XXI, Penal Code, may be compounded. Sec S. 345, post. 


199 [Ss. 478,479; Act IV, 1877,S. 45.] No Court shall take cogniz- 
Prosecution for adul. ance of an offence under section 497 or section 498 
tery orenticingamarried of the Indian Penal Code, except upon a complaint 
woman. made by the husband of the woman, or, in his ab- 
sence, by some person who had care of such woman on his behalf at the 
time when such offence was committed. 


8. 497 rolates to adultery and S, 498 to enticing away a married woman, These offences may 
be compounded by the person entitled to complain.—3. 345. 

Whore, after tho commitment of the woman on a charge of adultery, the husband died, the 
Madras High Court remarked that though it is no doubt desirable that on the death of the husband, 
the aggrioved party, the charge of adultery should be withdrawn, it cannot be said that the death 
neoossarily puts an end to the prosecution.—+ Mad., lv, App., Pro. July 13, 1864, (3. C.) Weir, 407. 
As 8S. 346 of this Code expressly allows a charge of adultery to be compounded by the person 
entitled to complain, this opinion may be modified. 

It is immaterial whether the woman is an adult or a minor.—Jud. Commr., Panjab, 3637, 
August 6, 1862. But a minor husband cannot be represented by another in a prosecution for 
adultory.—Mad. H. Ct., Feb. 7, 1871. Weir, 407. A charge of house trespass with intent to 
commit adultery may be inquired into without tho husband’s sanction.—Mad. H. Ct., June 1, 1868; 
Nov. 15, 1869. Weir, 207: but see contra Subz Ali, Punj. Rec. 1877, p.3. Pay Fitzpatrick and 
Lindsay, JJ., Plowden, J. dis. 

The object of the law is to prevent Magistrates inquiring of their own motion into cases con- 

with marriago unless the husband or other person authorised moves them to do s0; but 
apparently when the case is once properly before the Magistrate he may proceed against any one 
implicated.—Ujala Bewa, 1 Cal, L. R. 523. * 
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CHAPTER XVI. 


Or Compriaints to MaAaIsTRATEs. 


900 [Ss. 44, 144; Act IV, 1877, 8. 30.] A Magistrate taking 
Examination of com- cognizance of an offence on complaint shall at once 
plainant. examine the complainant upon oath, and the sub- 
stance of the examination shall be reduced to writing and shall be signed by 
the complainant, and also by the Magistrate : 


Provided as follows— 


(a) when the complaint is made in writing, nothing herein contained 
shall be deemed to require a Magistrate to examine the complainant before 
transferring the case under section 192: 

(b) where the Magistrate is a Presidency Magistrate, such examination 
may be on oath or not as the Magistrate in each case thinks fit, and need 
not be reduced to writing; but the Magistrate may, if he thinks fit, before 
the matter of the complaint is brought before him, require it to be reduced 
to writing : 

(c) when the case has been transferred under section 192 and the 
Magistrate so transferring it has already examined the complainant, the 
Magistrate to whom it is so transferred shall not be bound to re-examine 
the complainant. 


Any Presidency Magistrate, District Magistrate, Sub-divisional Magistrate or any other 
Magistrate specially empowered by the Local Government or District Magistrate may take cogniz- 
ance of any offence upon receiving a complaint of facts which constitute such offence.—S, 191, 

In Bomuay, all Magistrates of the first class have been empowered to act under S. 191, but if 
they aro Honorary Magistrates, a special order in the case of cach Magistrate is necossary.—Gaz., 
1872, p. 1325; id., 1873, p. 16. 

A complaint means the allegation made orally or in writing to a Magistrate with a viow to his 
taking action under the Code, that some person, whether known or unknown, has committed an 
offence, but it does not include a report of a Police officer.—S. 4 (a). A complaint in writing rogard.- 
ing a cognizable offenco made to uo Magtstrate nocd bear fo stamp—Bomb. H. Ct., Resn, in 
Chambers, April 4, 1873. 

A Magistrate to whom a complaint has beon made is not competent to return it to the com- 
plainant with instructions to present it to the villago-Magistrate having jurisdiction. He is bound 
dae to receive the complaint and dispose of it according to law.—7 Mad. xxxi App, (8, OQ.) 

cir, 267. 

A petition containing a complaint or chargo of any non-cognizable offonce presented to any 
Criminal Court must bear a stamp of cight annas—Act VII of 1870 (Court Fees’ Act) Sch. TI, Art. 1, 
(b). (Complaints of a public servant (us defincd in the Penal Codec), a municipal officer, or an officer 
or servant of u Railway company are cxempted from stamp duty—S. 19, Cl. xviil.) Ifa complaint of 
a non-cognizable offence or of wrongful confinement, or of wrongful restraint is not made by written 
petition, the complainant shall pay a fee of cight annas, when his cxauaination is reduced to writin 
unless the Court thinks fit to remit such payment --S. 18. If the person accused is convicted, the 
Criminal Court, in addition to the penalty imposed upon him, is bound to order him to repay to the 
complainant the fee paid on such application or petition or at the time of the complainant’s examina. 
tion, and also any fers for serving processes that may have been paid, and such sums are recoverable 
as if they were fines imposed by the Court—S. 31. 

Complaints should be ruceived at a fixed hour each day, and should be immediately numbered in 
the order of their receipt. They should then be entered in a book to be kept under the special 
control of the Magistrate himself, 
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If any Magistrate not empowered on that behalf erroneously in good faith (that is, acting with 
due care and attention) tukes cognizance of an offence on complaint, his proceedings shall not be set 
aside morely on the ground of his not being so empowered.—S. 629, (e). 

Any District Magistrate or Sub-divisional Magistrate, or any Magistrate of the first class 
specially empowered by the District Magistrate who has taken cognizance of an offence may transfer 
it for inquiry or trial to any spocified Magistrate in the District, (S. 192), and if any Magistrate, not 
being so empoy ered by law, erroneously in good faith transfers a case, his proceedings shall not be 
act aside merely on tho ground of his not being so empowered.—S. 529 (f). A case may be trans- 
ferred at any stago of the proceedings, but not without good and sufficient reason if evidence has 
been taken in it, and after its transfer to another Magistrate the parties may require the evidence to 
bo takon de novo. 

The examination of the complainant is not to bo a mere form, but an intelligent inquiry into 
the subject matter of the compluint, carried far cnough to cnable the Magistrate to cxercise his 
judgment, or to determine whether there is, or is not sufficient ground for prococding—Cal, IT. Ct. 
Cir. 4, Fob. 25, 1873, Wilkins, 66: 7 Mad. xxxi dpp (S.C) Weir, 6, 7. 

Tho examination of the complainant is no mere formality. IJtis the result of the examination 
which ought to lead the Magistrate to determine whether he will put the machinery of the Criminal 
Courts in motion by the issue of a process to cause the accused person to appear before him, Tho 

reliminary examination of a complainant, if properly made, will frequently result in the summary 
Aismiseal of a complaint, and save an innocent person from the trouble and annoyance of appearing at 
the bar of a Criminal Court. In the interests of the public as well as with a view to the rapid des- 
atch of work, the careful observance of the law in this particular is incumbent on Mugistrates.— 
myth, p. 89. 
vThe examination of a complainant should not be confined to gencrally asking him if the 
circumstances set forth in the compjaint are truc, and what evidence he has to prove it da tutelligent 
inguiry into the subject-mateer of tho complaint should be held; further proceedings would thus 
uently become unnecessary, and there would be a consequent diminution of inquiries which end 
in discharge—Bom. H. Ct. Cir, p. 43. 

S. 200 (c) enables a Magistrate to whom a case has been transferred after examination of the 

eomplainant to issue process on such examination, as he is not bound to re-examine the complainant, 


90] [S. 145.] If the complaint has been made in writing and the 
Magistrate is not competent to take cognizance of 


Proocednre by Magistrate : 
not competent to take the case, he shall return the complaint for present- 
cognizance of the case. ation to the proper tribunal with an endorsement 
to that effect. 


A Magistrate may not be competent to take cognizance of a case on complaint (a) because he 
may not he empowered to reccive a complaint (8. 191); or,(4) the case may be regarding an offence 
committed beyond his local jurisdiction ; or (c) it may be regarding an offence which he is not 
competent to try under Sch. IJ, Col. 8, (¢), or to inquire into from his not being empowered to 
commit. The fact that the accused ie an European British subject would not debar a Magistrate 
from taking cognizance of an offence although he might not be competent (S. 443) to try or inquire 
into the case, provided that he could take cognizance of a like offence if committed by another 
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seen In such a case he is competent to issue process to compel the attendance of the Enaropean 
itish subject before a Magistrate having jurisdiction to inquire into or try the case.—S. 445. 


902 [S.146.] If the Chief Presidency Magistrate, or any other 
Postponement of issueof Presidency Magistrate whom the Local Government 
process. may from time to time authorize in this behalf, or 
any Magistrate of the first or second class, sees reason to distrust the truth 
of a complaint of an offence of which he is authorized to take cognizance, 
he may, when the complainant has been examined, record his reasons for 
distrusting the truth of the complaint, and may then postpone the issue of 
process for compelling the attendance of the person complained against, and 
either inquire into the case himself or direct a previous local investigation 
to be made by ,any officer subordinate to such Magistrate, or by a Police- 
officer, or by such other person, not being a Magistrate or Police-officer, as 
he thinks fit, for the purpose of ascertaining the truth or falsehood of the 
complaint. 
If such investigation is made by some person not being a Magistrate or 
a Police-officer, he shall exercise all the powers conferred by this Code on 
an Officer in charge of a Police-station, except that he shall not have power 
to arrest without warrant. 
This section applies to the police in the towns of Calcutta and Bombay. 


It will be seen that no Magistrate below the second class can order a local investigation under 
this chapter, the reason probably being that only non-cognizable cases or petty cases would be 
transferred for trial toa Mugistrate of tho third class which from their nature would not require 
investigation. It may, however, occasionally bo necessary to order an investigation into a non-coge 
nizable offence, S. 155 declares that no Polico officer shall investigate such a case without the order 
of a Magistrate of the first or second class having power to try or commit such case for trial, or of a 
Presidency Magistrate. A Polico officer not in charge of a Police station undor 8. 165 would have 
no power to arrest without a warrant, but if ordered by a Magistrate under 8. 202, (that is, when the 
Magistrate has reason to distrust tho truth of thy complaint) he would apparently be competent to 
arrest without warrant. Ifa Magistrate not being cmpowored by luw on that behalf erroneously in 
good faith under S. 155, orders the Police to investigate a non-cognizablo offence his proceedings 
shall not be set aside merely on the ground of his not being so empowered-—S, 629 (0). 

The Calcutta High Court has cautioned Magistrates against the indiscriminate use of Police 
agency for the purpose of ascertaining matters regarding which a Magistrate is bound to form his 
own opiaion upon evidence given in his presence. This caution is especially needful in respect of 
summons cases and non-cognizable cases.—Cir. No. 7, July 20, 1871. Wilkins, 97. 


203 [S. 147, para. 1; Act IV, 1877, S. 32.] The Magistrate before 
whom a complaint is made of to whom it has been 
transferred may dismiss the complaint if, after 
examining the complainant and considering the result of the investigation 
(if any) made under section 202, there is in his judgment no sufficient ground 
for proceeding. 


In dismissing complaints under this section of the Codo, Magistrates will generally act in 
accordance with the terms of 8. 95 of the Penal Code which duclares that— 

‘Nothing is an offence by reason that it causes, or that it is intonded to cause, or that it is 
known to be likely to cause, any harm, if that harm is so slight that no person of ordinary sense 
and temper would complain of such harm.” 

There is no appeal against an order dismissing a-complaint under 8. 203. The dismissal of a 
complaint under 8. 203 is not an acquittal (S. 403, Explan.) but a complaint so dismissed cannot be 
reheard except on an crder made under 8. 437 which provides that the High Court or Court of 
Seasion may direct the District Mayistrate by himself or by any of the Magistrates subordinate to 
him to make, and the District Magistrate may himself make, or direct any subordinate Magistrate 
to make further inquiry into any complaint which has been dismiseed under section 203, or into the 
case of any accused person who has been discharged. 
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Dismissal of complaint. 
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After complaint made any issue of warrants, the Magistrate of the District is not competent to 
withdraw the case to his own file, suspend the warrants and dismiss the complaint on the ground 
that, in his executive capacity, he had previously made some inquiry into the matter out of which 
the complaint arose, and that, on information so gained, he was of opinion that the complaint ought 
to be rejected. After issue of warrants, the case ought to go on in due course according to the 
procedure prescribed by the Code, unless something arises to show that the Magistrate who had 
issued the warrants had, from some cause or other, made a wrong exercise of his discretion. The 
Magistrate of the District ought to have proceeded with the case from the stage at which he found 
it, and by not doing so he was held to have committed error. His order was accordingly set aside.— 
Rughoo Parirah, 19 W. R., 28; (5. C.) 10 B. L. R., 26 App. 

A complaint cannot he dismissed, because it was distrusted, without the preliminary examination 
of the complainant—not even on the report of the Police to whom it may have been referred.— 
ea Bewa, 8 B. L. R., 53. The correctness of this opinion seems doubtful under the present 
Code. 

A Magistrate is competent to dismiss a complaint on perusal of the record and without taking 
further evidence, if he has first regularly withdrawn it from a Magistrate snbordinate to him.— 
Niamutoolla, 14 W. R., 63. But he cannot, without dismissing the case regularly before him, 
commence a prosecution for false complaint after the Police have reported the case to be false. The 
original case must first bo finnlly dismissed.—Bclilias, 12 W. R., 53. Jn re Gyan Chunder Roy, 
8 Cal. L. R, 267; (8. C.) I. L R.,7 Cal., 208. 

A Magistrate is bound to examino, and reduce to writing the examination of the complainant 
before dismissing a complaint. JYe should not return the complaint which forms part of the records 
of his office except under S. 201.—Mad. H. Ct., Pro. June 10, 1869. Weir, 266. But if the com- 

laint made is, on the face of it, of no offence, the Magistrate may refuse to entertain it—Jd., Pro. 

uly 24, 1865, Weir, 268 Seo also Sheikh Erad Ali, 4 Cal. L. R., 534 where it was held that a 
complaint had been impreperly dismissed on a Police report, the Magistrate having refused to 
examine the complainant who appeared before him and applied to have the witnesses examined to 
establish his complaint. A complaint should not be dismissed merely because it has been made to 
a Magistr. te having jurisdiction rather than to the head of a village—Mad. H. Ct., Pro Dec 18, 
1878. Weir, 267. After a complaint has once been dismissed, no other Magistrate can entertain it 
without an order made under S. 487—Mad. H. Ct. Pro. March 28, 1878. Weir, 269. * 

How far after a caso has been dismissed on a Police report under S. 203 a Magistrate can order 
the prosecution of the complainant on a charge under 8. 211, Penal Code, has formed the subject of 
many judgments of the High Courts. See note to 8. 196. 


CHAPTER XVII. 


Or THE COMMENCEMENT OF PROCEEDINGS BEFORE MAGISTRATES. 


904 [Ss. 147, 148, 149; Act IV, 1877, Ss. 27, 383—35.] If in the 
opinion of a Magistrate taking cognizance of an 
offence there is sufficient ground for proceeding and 
the case appears to be one in which acdording to the fourth column of the 
second schedule a summons should issue in the first instance, he shall issue 
his summons for the attendance of the accused. If the case appears to be 
one in which according to that column a warrant should issue in the first 
instance, he may issue a warrant, or, if he thinks fit, a summons, for causing 
the accused to be brought or to appear at a certain time before such Magis- 
trate or some other Magistrate having jurisdiction. 


Nothing in this section shall be deemed to affect the provisions of 
section 90. 


In Benoa and in Assam, a fee of eight annas is charged for a summons in respect of one person, 
or of tho first two persons residing in the same place, and four annas for every additional person 
named therein—Cal. Gaz., 1879, p. 804: Aseam Gaz., 1879, p. 596. Wilkins, 81. In Manras, 
rm reer aia cases, the same fee has been fixed for a summons as in Bengal—Mad, Gaz., 

ug. 5, ‘ 

The process is one whether one or more person be named therein, and whether such persons 
reside in one place or not, but an additional fee of four annas is chargeable in respect of every addi- 


Lasue of process. 
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tional person not being the second person of more than two residing in the same village named in 
the summons; thus, if the summons include one person residing in village A, and a second person 
residing in village B, the additional foe is chargeablo in respect of such second person.—Cal, Gaz., 
1879, p. 8304: Assam Gaz., 1879, p. 596. Wilkins, 81. But, in Mavrag, only half these rates are 
chargeable if the process is to be served within a radius of six miles from the Court-house, the 
villages within such radius to be determined by the Judgo of oach Court, and to be notified in a 
conspicuous place in the Court-house. Power is given to a Magistrate to oxcuse indigent persons 
who may be unable to pay the prescribed fees— Mad. Gaz., Sept. 10, 1873. 
In certain districts in Bencau and AssaM, in every case in which a procoas has to be executed 
ata distance of more than 25 miles from the Court 


BENGAL, from which it is issued, an additional fee of ones 
Rajshabye. Beorbhoom. fourth is chargeablo; and if moro than 60 miles, 
Bogra. Chittagong. the fee is increased by one-half—Bengal Gaz., 1879, 
Dinapore. Noakhally. p. 804: Assam Gaz., 1879, p. 596. Wilkins, 83. 
Malda. Singbhoom. 
Rungpore. ° Lobarduggs. 
Bancoora. Maunbhoom. 
Hazareebagh. 

ASSAM. 
Nowgong. Cachar. 
Sylhet. 


In Bomsay, the fee chargeable on a summons in a case under Chapters XIX, XX, XXT of the 
Penal Code is four annas, and one anna in every other non-cognizable caso, and it is only in this latter 
case that thy Magistrate may romit the foe on being satisfied that the complainant has not the means 
of paying it—Guz., 1874, p. 580. ; 

In Britisy 6vRMAH, in non-cognizable cases, a feo of eight annas is chargoablo on a summons on 
a witness, and ove rupee on a summons on an accused person; no further charge is to bo made for 
boat-hire ; a Magistrate who has power to entertain casos on complaint preforred diroctly to himself, 
can, on special grounds, to be recorded, remit tho for on any process issuing from his Court. No 
fee is chargeable on any process issucd by u Criminal Court of its own motion—G@az. 1878, 
Part II, p. 197. 


In certain districts in Benoaz, where during a portion of the yoar travolling except by boat 
is impracticablo, boat-hiro may, when it has to be 


pReaee incurred, bo charged in addition to other fees. The 

Jessore, |  Backergunge. rates at which such bout-hiro shall be charged shall 
Pubna. Mymensing. he fixed from time to time by tho District Magise 
Dacca. | Fipperah. trate (in Assam subject to approval by the Sessions 
Furrvedpore, Noukhally. Judge) and shall be sufficient only to cover on the 
ASSAM. whole the actual cost of such boat establishment as 

Sylhet. | Nowgong. it may be necessary to maintain for the purpose of 
amroop. Lukhimpore. serving procusses in cases not cognizable by the 


Police—Bengal Gaz., 1879, p. 304; Assam Gaz. 1879, p. 696. Wilkins, 84. 
For warrants of arrest tho following fees are charged: in Benga and Assam, one rupee in 
respect of each person mamed therein.—Bengal Gaz., 1879, p. 304: dasam Gaz, 1879, p. 696; 


Wilkins, 81: in Mapnas, twelve annas (Gaz., Aug. 5, 1873). ~_ 
But only half rates are chargeable in Madras if the process 4s to be executed within a radius 


of six miles from the Court-house ; and it has further been ordered that, if the warrant remains 
unexecuted for fifteen days after its delivery to the officer entrusted with its execution, an additional 
fee of the same rate shall bo levied for every fiftsen days or portion of fifteen days until return is 
made, provided that such delay is not attributable to the officer of the Court. Magistrates may 
forego the collection of fecs for the scrvico of process in non-cognizable cases, whore the parties are 


unable to pay them.—Mad. Govt. Pro., Sept. 10, 1873, 9 Mad. Jur., 30. ; 
In Britienh BrRMan, fwo rupees is tho fee chargeable on a warrant of arrest in non-cognizable 


cases, Gaz, 1873, p. 197. 
905 LS. 161; Act IV, 1877, 8. 37.] Whenever a Magistrate issues 
Magistrate may dispense ® Summons, he may, if he sees reason so to do, 
with personal attendance dispense with the-personal attendance of the accused, 
of soensed: and permit him to appear by his pleader. | 
But the Magistrate inquiring into or trying the case may, in his dis- 
cretion, at any stage of the proceedings, direct the personal attendance of 
the accused, and, if necessary, enforce such attendance in manner herein- 


before provided. 
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It is not only in summons cases that a Magistrate may dispense with the personal attendance 
‘of the accused, and permit him to appear by his pleader, but whenever he issues a summons, which 
it will be seen from 8S. 204 he can, in the exercise of his discretion, do in warrant cases. 

This also appears from the latter part of 8, 205 which enables a Magistrate to direct the personal 
attendance of the accused in an inquiry or trial, for it rarely happens that in an inquiry a summons 
will ordinarily issue. 

“Pleader” used with reference to any proceeding in any Court, means a pleader authorized 
under any law for tho time being in force to practice in such Court and includes (1) an advocate, & 

and an attorncy of a High Court so authorized and (2) any mookhtar or other person 
appointed with permission of the Court to act in such proceeding —S. 4 (n ). 

If the personal attendance of the accused be dispensed with, he should be represented by an 
agent, who should be provided with a mookhtarnamah bearing a stamp of eight annas. 

If the personal attendance of an accused is dispensed with, a recognizanco bond, if deemed 
necessary, should be taken from him and not from his agont, the accused being bound, under the 
terms of the recognizance, to appoar, eithor in person or by agent, and if the agent has neglected to 
appear when the case is called on, the recognizance bond ought be held forfeit@d, and the accused 
mado liable for the payment of the penalty—Lallubhai Jasubhai, 6 Bomb., 64. 


CHAPTER XVIII. 


Or Inquiry INTO CASES TRIABLE BY THE CourT oF SEssion oR Hicu Covrr. 


9086 [(S. 148.] Any Presidency Magistrate, District Magistrate, 
Power to commit for Sub-divisional Magistrate, Magistrate of the first 
trial. class or any Magistrate empowered in this behalf by 
the Local Government may commit any person for trial to the Court of 
Session or High Court for any offence triable by such Court. 
But save as herein otherwise provided, no person triable by the Court of 
Session shall be committed for trial to the High Court. 

Except a Presidency Magistrate, no Magistrate can commit direct to the High Court, unless the 
person chargod is an European British subject, or charged jointly with an European British subject, 
and the offenco charged is ono punishable with death or tranyportation for life.—S. 447. Only a 
Magiatrate of the first class who is also a Justice of the Peace and an European British subject can 
commit such a case. Commitments should be made ordinarily to the Court of Session. —S. 447. 

In Benoat, all Magistratos of the second class have been empowered to commit to the Court of 
Session (Gaz., 1873, p 67); sv also in tho Punsan (@az., 1878. p. 75). In Mapxas, this power has 
been conferred on all Magistrates (@Gaz., 1873, p. 717). 

907 [S. 189; Act IV, 1877, S. 81.] The following procedure shall 
Procedure in inquiries be adopted in inquiries before Magistrates where the 
preparatory to commit- case is triable exclusively by a Court of Session or 
ment. High Court, or, in the opinion of the Magistrate, 
ought to be tried by such Court. 


908 [Ss. 190; 357, 362, Act IV, 1877 Ss. 82, 83.] The Magistrate 
Taking of evidence pro: shall, when the accused appears or is brought before 
duced. him, proceed to hear the complainant (if any), and 
take in manner hereinafter provided all such evidence as may be pro- 
duced in support of the prosecution or in behalf of the accused, or as may 
be called for by the Magistrate. 
If the complainant or officer conducting the prosecution,‘or the accused, 
Process for production applies to the Magistrate to issue process to compel 
of further evidence. the attendance of any witness or the production of 
any document or other thing, the Magistrate shall issue such process unless, 
for reasons to be recorded, he deems it unnecessary to do s0. 
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Nothing in this section shall be deemed to require a Presidency Magis- 
trate to record his reasons. 


The fees for a process aro stated in the note to S. 204. Tho first application for the summons of 
& witness or other person to attend either to give evidence or to produce a document is exempt from 
stamp duty,—Court Fees’ Act (VII, 1870); 8. 19, cl. xiv; otherwise it should bear a stamp of eight 
annas. Id Sch. II, Art. 1 (6). 


The following orders have boen issued by the Calcutta High Court rogarding the examination 
of witnesses beforo Magistrates :—~ 


(a) The evidence of witnessos should invariably be recorded as soon as possible after their 
attendance. If from unavoidable causes an adjournment is indispensable, there should be no unneces- 
sary delay. Witnesses remaining over from one day should, as a rule, be cxamined at the first 
sitting of the Court on tho following day. By this means the public will bo put to no inconvenience, 
and justice will be administered in a prompt and satisfactory manner. 

(d) Ohief Magistrates of districts should carefully supervise tho returns of their subordinate, as 
they will be held responsible for the correction of irregularitios—Cal. H. Ct., Cir. 12, Nov. 27, 1868. 
Wilkins, 76. 

(c) Every witness shall be examined vivd voce in open Court. 

(d) A Magistrate or Judgo shall not be ongaged in any other business whilst the examination of 
a Witness is going on, or whilst any documentary evidence is being read. 

(c) If, after examination of a witness has commenced, the Magistrato or Judge is compelled to 
attend to any othor businoss, the examination of tho witness shall be suspendod so long as such other 
business is being attended to. 

(f) The cxamination of a witness shall not be interrupted for tho purpose of enabling the 
Magistrate or Judge to attend to other business unless such business is of an urgent nature, 

(7) It shall be tho duty of every Appellate Court subordinate to tho High Court to cxamine the 
Memorandum of the evidonce made by the Subordinate Court, and to report to the High Oourt 
cases in which if shall appear that the above Rules have not been strictly and proporly attended to. 

(h) The evidence of every witness shall invariably be recordod in the prosonco of the officer who 
may decide the caso, oxcept in cases otherwise specially provided for it undor sections 849, 860 of 
the Code of Criminal Procedure, in which the recalling and ro-oxamination of the witnesses is 
optional. 

: (‘) After the examination of witnesses has commenced, tho trial or inquiry should be proceeded 
with until all the witnesses in attendance have becn examined, those for tho prosocution being first 
examined ; and if any witness be detained for a longer poriod than two days, the Magistrate should 
record a Memorandum, stating the reasons of such detention. 

(j) When it is deemed necessary to adjourn the hearing of a caso, tho adjournment shall be for 
as short a time as possible, and no person accused of any offence shull be romandod for any period 
exceeding fifteen days (section 844 Code of Criminal Procedure ), 

(&) Every Magistrate shall sit daily and punctually at the hour appointed for the opening of his 
Court, unless prevented by circumstances which are to be recorded in the proceedings of tho Court~— 
Cal. H. Ct., Cir 6, May 16, 1864. Wilkins, 77. 

All Magisterial officers shall, in the examination of prosecutors, witnesses, and prisoners, record 
in each deposition, statemont, or defence the following particulars, which are indispensably neces- 
sary for the future identification of the parties examined, v¢z., the name of tho person examined, the 
name of his or her father, and if a married woman, the name of Shor husband, the religion, caste, 
profession, and ago of the party or witness, and the village and porgunnah in which he or she 
resides—Cal. H. Ct. Cir. 19, Sept. 17, 1864; Wilkins, 78. Bomb, H. Ct, Dec. 27,1872; Bown. 
Gaz. 1873, p. 20. 

When an accused is brought before a Magistrate, that officer has no authority further to detain 
him in custody or to remand him to prison, without some reason mado manifest to him, cither in the 
shape of sworn testimony given befors him or in some other form which can be put on the record, 
and which is sufficient to justify him in sending tho accused to prison.—Abdool Kadir. 11 8B. I. B., 
8, App. Approved by Mad. H. Ct. Manikram, I. L. &.,6 Mad. 63. Sce note to 8S. 344 post. 

Any Magistrate inquiring into or trying any case nay permit any person other than an officer of 
Police below the rank of Police Inspector to conduct the prosecution; but no person other than the 
Advocate General, Standing Counsel, Government Solicitor, Public Prosecutor or other officer gener- 
ally or specially empowered by the Local Government in this behalf, shall be entitled to do so 
at such permission, Any person conducting the prosecution may do so personally or by @ 
pleader —8. 495. 
bat pereon accused before any criminal Court may of right be defended by a pleader.— 

The evidence would be recorded in the manner provided by Ss. 346, 857, 359, 860. Special pro- 
vision in this respect is made by 8. 362 for evidence taken in the Court of a Presidency Magistrate.“ 

If from the absence of a witness or any other reasonable cause it becomes necossary or advisable 
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to ne the commencement of, or adjourn any inquiry or trial, the Court may, by order in 

g, stating the reasons therefor, from time to time pustpone or adjourn the same on such terms 
as it thinks fit. for such time as it considers reasonable, and by a warrant remand the accused, if in 
eustody. Provided that no Magistrate shall remand an accused person to custody under this section 
for a term exceeding fifteen days at a time. Every order made under this section by a Court other 
than a High Court shall be in writing signed by the presiding Judge.—S. 344. 

In a serious case a Magistrate is not only justified but bound to adjourn the inquiry or trial if 
further evidence, ¢. ¢., the evidence of the man robbed, is necessary. It is obvious that if the adminis- 
tration of justice in serious cases depended on the party injured choosing to appear, the procedure 
of the Court would encourage acts of conccalment of crimes which are themselves criminal offences. 
Mad. H. Ct. Pro. Sept. 12, 1864. Weir, 177. 


909 [S. 195; Act IV, 1877, S. 87.] When the evidence referred to 
‘When accused person in section 208, paragraphs 1 and 2, has been taken, 
to be discharged. and he has examined the accused for the purpose of 
enabling him to explain any circumstances appearing in the efidence against 
him, such Magistrate shall, if he finds that there are not sufficient grounds 
for committing the accused person for trial, discharge him, unless it appears 
to the Magistrate that such person should be tried before himself or some 
other Magistrate, in which case he shall proceed accordingly. 
Nothing in this section shall be deemed to prevent a Magistrate from 
discharging the accused at any previous stage of the case if, for reasons to 
be recorded by such Magistrate, he considers the charge to be groundless. 


It should be noted that the purpose for which an accused is to bo examined is limited, vfz. to 
enable him tc oxplain any circumstances appoaring in the evidence against him. 8. 364 prescribes 
the manner in which the examination of an accused person shall bo recorded, 

The following obsorvations of the Calcutta High Court (per Kemp and E. Jackson, JJ.) in the 
caso of Krishto Dhoba, (14 W. R., 16) deserve ospecial attention in conncction with S. 209, and are 
altogether in accordance with the Circular of the same Court, which follows :— 

“JT have for some time felt from oxamination of criminal trials, that many Magistrates are too 
hasty in making commitments, or rather that they do not make the thorough inquiry which, I think, 
they ought to make previous to commitment. In a case of murder more especially, there can be no 
doubt that it is the duty of the Magistrate to sift every fact bearing on the case, in order to ag- 
certain whether the accused is guilty or innucent and to cxamine the accused on the facts which 
dear againsthim. One of the points of the evidence in this case which led to presumption of the 
accused’s guilt was, that he had been absent about the time the murder was committed. His state- 
ment as to where he was at that time should have been recorded, and should also havo been thoroughly 
inquired into. It is not sufficient to say that the accused might bring witnesses to prove his inno- 
cence at the trial. It is possible the accused may not know the names of the witnesses; and if the 
witnesses can give evidenco in his favour to cxculpate him, he should not be committed. A long time 
elapses bofore a trial at the Sessions comes on, and witnesses cannot then give as clear evidence, 
more especially as to timo and duty, as when tho facts have only latcly occurred. I think every 
-jnquiry should have becn made previous to commitment, to uscertuin not only whether there was 

umption of the guilt of the accused, but also whether he was innocent It is the duty of tho 
Police and the Magistrate not only to bring the parties suspocted of being guilty to trial, but also to 
ascertain whether the suspected can clear themselves from the crime of which they are accused. 
There is a clause in the Procedure Code which empowers Magistrates to commit without inquiry into 
the defenco of the accused. 1 believe the discretion given by this clause is much abused. It may 
be applied in certain cases, but in serious charges of murder, when the life of the accused is at stake, 
I think this clause should not be acted upon, because no certainty of the accused’s guilt can arise 
until his defence is negatived, and proof that his defence is false is frequently very strong evidence 
in favour of the prosecution. If the result of the inquiry into the defence leaves the matter in 
doubt, it is the duty of the Magistrate to commit and leave the Sessions Court to decide which is the 
true story.” 

The following are the terma of a Circular, 18, July 28, 1864, issued by the Calcutta High Court 
to the Magistrates subordinate to it: 

* Although the Code of Criminal Procedure does not make it imperative on & Magistrate to 
examine an accused person at any stage of the inquiry before committing him to stand his trial at 
the Court of Session, the Court think it necessary to impress upon all Magistrates the expediency of 
¢he general adoption of this course at some stage or other of the inquiry. In those few and excep- 

* tional cases in which the guilt of an accused may be beyond reasonable doubt, the practice in force 
may be permitted without risk; but inasmuch as by S. 209 it is discretionary with a Magistrate to 
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discharge or to commit an accused person, according as he finds taat the evidence is, in his opinion, 
sufficient for his conviction by the Court of Session or otherwise, it is obvious that the truth of any 
ordinary case will be best elicited, and obscure points will be cleared away, by any explanation 
that an accused may wish to give, when, after hearing all the evidonce against him, or at any other 
time in the discretion of the Magistrate, he may be subjected to an examination before the Magistrate 
on points requiring elucidation, it being clearly explained to the accused that it is at his option to 
answer such questions or not. The Court, however, desire to explain that, in issuing these direo- 
tions, they in no way sanction any proceedings of an inquisitorial nature.” 

The Calcutta High Court (Cir. 3, May 24, 1880; Wilkins, 65) has ordered that the examination 
of an accused shall contain his or her name, that of his or her father, and if a married woman, that of 
her husband, the religion, caste, profession, and age of the accused person and tho village or pergune 
nah in which he or she resides. Also Bomb. H. Ct., Gaz., 1873, p. 20. 

The examination of the accused should not be recorded until a complaint has been made. A 
criminal trial cannot properly be commenced by such examination (Cal. H Ct., 627, 1863), but an 
admission of crime, fairly made, and after due warning, is not inadmissible, because at the time it 
was made no formel accusation had been made against the party making it.—Ramchurn Chamar 
and others, 4 W. R., 10. 

When an accused person wishes to make a statement the Magistrate is bound to record it—Jn re 
Abdool Guffoor, 10 Cal. L. R., 51. 

When death appears to have resulted from injuries voluntarily inflicted by the party accused, a 
Magistrate ought to be very careful and not take it upon himsclf to absolve the accused from the 
graver charge of culpable homicide or murder and to convict of hurt or grievous hurt only, unless 
it is quite clear that there is not sufficient evidence to warrant a commitment to the Sessions Court on 
such charge —Cal. II. Ct’ Cir. 9, Sept. 6, 1869. Wilkins, 103 

An order of discharge may be passed at any stage of the caso if, for reasons to be recorded by 
him. the Magistrate considers the charge to bo groundless, otherwise the Magistrate must examine 
“all such evidence as may be produced by the prosecution.” 8. 208. 

An order of discharge docs not operate as an acquittal, 8 403. 

If in the opinion of the Court of Scasion or District Magistrato, tho caso is triable exclusively 
by the Court of Session und the accused has been improperly discharged by an inferior Court, the 
Court of Scssion or the District Magistrate may order him to bo arrested and after notice to the ac- 
cused either order a fresh inquiry to be held or the accused to be committed for trial of the offence of 
which he has been improperly discharged.—S, 436 

But in a warrant case, which may bo a case regarding an offenco triablo exclusively by a 
Magistrate, or by a Magistrate and « Court of Session, in which any accused person has been dis- 
charged, the High Court. Court of Session or istrict Magistrato may ordor further inquiry to be 
made.—S. 437. This is a new provision of the law in the consequenco of sevoral judgments of the 
High Court holding that after an order of discharge in a warrant caso, the trial could not be re- 
opened except by order of the High Court as a Court of Revision. Seo Mohesh Mistree, I. L. B., 1 
Cal., 282: Mary Donelly, I. L. R., 2 Cal , 405; Gowdupa bin Venkugowda, I. L. R., 2 Bomb., 534 
&c., &c. The law as now cnacted in §. 437 places no restriction on the exerciso of the power to 
order fresh inquiry in a caso in which the accused has been discharged, and that inquiry can be held 
by whomsgvever the Court directing it may order it to be held. 


910 [S. 195, Expl. TIT; S. 196; 8. 198, para. 1; 8S. 199: Act X, 1875, 

When charge is to be 8.13; Act IV, 1877, Ss. 88-90.] When, upon such 

framed. evidence being taken and such examination (if any) 

being made, the Magistrate finds that there are sufficient grounds for com- 

mitting the accused for trial, he shall frame a charge under his hand, declar- 
ing with what offence the accused is charged. 

cuates:toiGeexplaiseds. a se as ne Srglaareny been sane it shall 

* be read and explained to the accused and a ¢ 
gused ned to Be" thereof shall, if he go requires, be given to him free 
of cost. 


Bch. V, No. 28 contains various forms of charges. Under 8. 36 of the Court Feos Act (VII 
of 1870) the Governor-General of India in Councilt#as remitted the fees payable on a copy of a 
charge furnished under 8. 210.—Jndia Gaz. 1878, p 520. 

8. 360 provides for the case of a Magistrato vacating his office before concluding an inquiry 
commenced by him and enables his successor to continue the proceedings, or under certain circum. 
stances requires him to recommence the inquiry and rehear the evidence. 


Z1ll [S. 200, paras. 1,8; Act IV, 1877, 8S. 91.] The accused shall be 
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Idst of witnesses for required at once to give in, orally or in writing, a 
@efence on trial. list of the persons (if any) whom he wishes to be 
summoned to give evidence on his trial. 

The Magistrate may in his discretion allow the accused to give in an 
further list of witnesses at a subsequent time; and, 

Further list. where the accused is committed for trial before the 
High Court, nothing in this section shall be deemed to preclude the accused 
from giving, at any time before his trial to the Clerk of the Crown a further 
mais ae persons whom he wishes to be summoned to give evidence on 
such trial. 


8S. 216 lays down the course to be taken by the Magistrate in summoning fresh witnesses. 


912 CS. 200, para. 2; Act IV. 1877, S. 91.] The Magistrate may in 
Power of Magistrate to iis discretion summon and examine any witness 
examine such witnesses. named in any list given in to him under section 211. 


913 [S8. 198, para. 1; 8. 200, para. 2; Act IV, 1877, Ss. 89, 91.] 
When the accused on being required to give in a list 
Order of commitment. = under section 211 has declined to do so, or when he 
has given in such list and the witnesses (if any) included therein whom the 
Magistrate desires to examine have been summoned and examined under 
section 21°, the Magistrate may make an order committing the accused for 
trial by the High Court or the Court of Session (as the case may be), and 
(unless the Magistrate is 1 Presidency Magistrate) shall also record briefly 
the reasons for such commitment. 


Commitment to the High Court direct would only be made in the case of an European British 
subject charged with an offenco punishable with death or transportation for life (S. 447) excopt in 
‘Presidency ‘owns whcro all commitments are made to the High Court. If, however, one who is not 
an European British subject is accused jointly with one who is and the latter is committed for trial 
before a High Court thoy may be both tried together.—S, 452. 

Cortain instructions rogarding the courso to be taken in commitments made to the High Court 
direct by Provincial Magistrates are to be found in Wilkins, pp. 93, 94. 

A Magistrate should not commit the accused person fur trial but should discharge him, if the act 
or omission chargod does not amount to an offence on account of the existence of any of the general 
exceptions contained in Chaptor IV of the Penal Code (Cal. H. Ct, Cir. 1, Feb. 12, 1867); but this 
rule does not apply to cases in which it may appear that the accused person has committed an act 
amounting to an offence triablo exclusively by the Court of Session, at a time when by reason of 
unsoundness of mind he was incapable of knowing tho nature of that act, or that he was doing what 
was wrong or contrary to law. Sueb casos should be committed for trial if the accused to be sane at 
the time of inquiry.—S. 469. 

The rersons for commitment should set forth with cxactness the proof against cach particular 

nor and the manner in which the offence has been substantiated.—Kodai Kahar, 6 W. R., 6. 

The duty of a committing Magistrate is to ascertain whother by the evidence of the prosecution 
a primd facie caso has boen made out against the accused. Magistrates are apt to suppose that it is 
incumbent on them to satisfy thomselves fully of the guilt of the accused before making a commit- 
ment. The idea is erroncous. Where there is sufficient ground for putting an accused person on 
his trial, the Magistrate should make a commitment.—Moha Singh, 3 All., 27. 

A Magistrate should. on no account, commit a person for trial by a Court of Session, unless 
there be good ground on tho evidence for expecting a conviction (3 W. R, 10, C. L); but if he is in 
doubt, where the ovidence for the dofence is nearly as strong as that for the prosecution, he should 
commit. Ifthe evidence for the prosecution is manifestly false, of course there should be no commit- 
meat.—8 W.R., 12, C L. 

When an offence falls under two sections of the Penal Code, the one general afid cognizable by 
a Magistrate, the other specifying aggravated circumstances and cognizable by the Sossions Court 
only, the jurisdiction of the Magistrate is not necessarily ousted. The Magistrate must determine 
whether he will dispose of the case under the general section, or commit the accused to the Court 
with a discreet regard to the gravity of the circumstances of the particular case.—Mad, H. Ct. July 
19, 1871; March 18, 1868 ; Nov. 26, 1867; Nov. 4, 1865, 
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When death appears to have resulted from injuries voluntarily igflicted by the party accused, a 

Magistrate ought to be very careful and not take it upon himself to absolve the accused from the 

ver charge of culpable homicide or murder and to convict of hurt or grievous hurt only, unless it 

is quite clear that there is not sufficient evidence to warrant a commitment to the Sessions Court on 
such charge.—Cal. H. Ct. Cir. 9, Sept. 6, 1869. 

When the offence charged is triable by a Magistrate as woll as by a Court of Session, the M: 
trate should exercise his own discretion in deciding whether the caso should be committed, or whether 
the justice of the case will be fully satisfied by a sentence which he himself is authorized to pass. 
The amount of property stolen is one very proper point for consideration in determining this ques- 
tion.— Mad. H. Ct. Pro., July 23, 1866. Weir, 228. 

If two or more persons aro jointly indicted, and the jurisdiction of the Magistrate is ousted in 
the case of one, the Magistrate should hold a proliminary inquiry and commit both or all for trial 
before the Court of Session.—Mad. H. Ct., March 18, 1863. 

When several persons are charged with offences of various degreos, arising out of the same aot or 
transaction, all implicated therein, against whom sufficient evidenco is forthcoming, should be com« 
mitted to the Court pf Session, if any of the accused is charged with un offonco beyond the cogni- 
zance of a Magistrate, or one which, in the opinion of tho Magistrate having jurisdiction in the caso, 
ought to be tried by the Court of Session. —Agra Sud. Ct. Cir. 14, 1862; Cal. H. Ct. Cir. 16, May 27, 
1862; Cir. 13, Aug. 29, 1870. Wilkins, 100. Tho term transaction hore used must not be under. 
stood to extend to a riot in which differont parties are concerned not having the same “common 
object.” Thus, when a riot is charged, and the Magistrate is ubout to commit the contending parties 
for trial, not only should separate charges be drawn up against coach purty, but separate trials should 
be held, since the offences of each party are distinct and separate.—Durzoolla Khan, 9 W. R., 83; 
Hosein Buksh Sheikh and others, 6 Cal. L. R, 621. Similarly, a separate trial should be held on 
each chargy of * giving fulso evidence,” although the staternents forming tho basis of the charge may 
relate to the same subject-matter. ‘T'wo persons cannot be joined in one indictmont of this offence.— 
10 W.R., 2.0.0 ; Mad. H. Ct. March 15, 1867; 3 Mad. xxxii app. (3. C.), Weir, 378. Chand 
Khan, 2 Leg. Rem., 183. 

When more persons than ono are accused of tho samo offence, or of different offences committed 
in the same transaction, or when one person is accused of committing any offence, and another of 
abetment of, or attempt to commit, such offence, they may be tried togethor or separately, as the Court 
thinks fit, and the provisions contained in Ss. 221—288 shall apply to all such charges. 8S, 239, 
The Illustrations to that section show the moaning to be put on the expression *‘ same transaction,” 

A Magistrate having committed a person who appeared before him by agent [S. 205], the 
Calcutta High Court (Ifuronath Rai, 2 W. R., 50) held that the commitment was not necessarily 
illegal; but as the agent had not been required to give in a list of the witnesses whom he wished to 
have summoned for his principal, the Court diructod the Magistrate to make the domand. 

A Magistrate who is about to go on leave, exercises an improper discretion in committing to 
the Court of Session, a case properly triablo by the Magistrate, merely on the ground that the 
witnesses for the defence are not in attendance, and that it would be inconvenient for his successor 
to commence tho trial anew, but in duing so he does not commit an illegality such as would justify 
tho High Court in quashing the commitinent.—Bomb. H. Ct. Resn. in Chambers, 25th July, 1876. 


314 [S8.197.] If any person (not being an European British subject) 
Person charged outside 18 accused before a Magistrate other than a Presidency 
Presidency-towns jointly Magistrate of having committed an offence conjointly 
with Huropean Hritish with an Kurepean British subject who 1s about to be 
ennssct: committed for trial, or to be tried, before the High 
Court on a similar charge arising out of the same transaction, and the 
Magistrate finds that there are sufficient grounds for committing the accused 
for trial, he shall commit him for trial before the High Court, and not 


before the Court of Session. 

An European British subject can be committed to the High Court direct by a Magistrate other 
than a Presidency Mayistrate only when the offence charged is punishable with death or trans- 
portation for life (3. 447), but the trial of an European British subject arising out of a commitment 
to a Court of Session may be held by a High Court either by express order of that Court, or if it be 
referred by the Sessions Judge because in his opinion he cannot puss an adequate saentence.—§, 449. 

Whether one or separate trials would be held would entirely depend on the action taken by the 
accused, when before the High Court.—S. 452. 


915 [S. 197, last para. and Expl.] A commitment once made under 

Quashing commitments section 213 or section 214 by a competent Magistrate 

under section 313 or 214. can be quashed by the High Court only, and only on 
@ point of law. 


18 
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words are not used in an exclusive sense so as to deprive a High Court of its powers of 
to cancel a commitment made other than by a competent Magistrate—Luchman Singh, 
I, L. R., 2 All. 808; per Stuart, C..J. (Spankie, J. dis) 

But if a commitment has been made by a Magistrate or other authority without jurisdiction in 
that respect, and the Sessions Court considers that the accused has been prejudiced, or if an objection 
to the proceedings of the committing officer as being without jurisdiction has been made before the 
order of commitment, the Sessions Court can quash the commitment and direct a fresh inquiry by a 
competent Magistrate.—S. 532. 

If, in the opinion of a Sessions Judge, a commitment made to his Court is illegal, he should refer 
the case for the orders of the High Court (Cal H. Ct., Cir 7, June 20, 1864); but the insufficiency 
of legal evidence against the prisoner is no ground for such reference — Gokul Bandari, 1 W. R., 8. 

A Magistrate discharged the accused after hearing four witnesses for the prosecution. But 
on learning that there was another witness present, he cancelled that order, took further evidence, 
and committed to the Courtof Session. The:High Court refused to quash the commitment holding 
that the accused had not been prejudiced this being the crucial test of a commitment made without 
jurisdiction. —Mad. H. Ct. Nov. 23, 1874, Weir 281. 


916 [S8s. 858, 359; Act 1V, 1877, S. 92.] When the accused has 
Summons to witnesses given in any list of witnesses under section 211 and 
for defence when accused has been committed for trial, the Magistrate shall 
is committed. summon such of the witnesses included in the list 
as have not appeared before himself, to appear before the Court to which 
the accused has been committed : 

Provided that where the accused has been committed to the High 
Court, the Magistrate may in his discretion leave such witnesses to be sum- 
moned by the Clerk of the Crown, and such witnesses may be summoned 
accordin,:ly : 

Provided also that if the Magistrate thinks that any witness is included 

Refusal to summon un- 1 the list for the purpose of vexation or delay, or 
necessary witness unless of defeating the ends of justice, the Magistrate may 
deposit made. require the accused to satisfy him that there are 
reasonable grounds for believing that the evidence of such witness is material, 
and, if he is not so satisfied, may refuse to summon the witness (recording 
his reasons for such refusal), or may, before summoning him, require such sum 
to be deposited as such Magistrate thinks necessary to defray the expense of 
obtaining the attendance of the witness. 


The accused person, on commitment to the Court of Session, gave in his list of witnesses, 
Among these two did not appour, the summons not being served on one, and no summons having 
been issued on the other. On the trial, the pleader for the defence asked for an adjournment on 
account of the absence of these witnesses, but was refused. The High Court, on appeal, held that 
accused was entitled, as a mattepof right, to have these two witnesses examined, and accordingly, 
under 8. 428 directed their evidence to be taken.— Prosunno Coomar Moitro, 23 W. R., 66. 

§. 216 does not permit a Magistrate to inquire generally into what the defence of the accused 
person is to be, and to consider whether, on hearing the nature of the defence, he is absolutely to 
abstain from summoning the whole of the witnesses of the accused. It is intended rather to provide, 
that when among the persons named by the accused as witnesses for the defence, the Magistrate 
considers that any particular witness is included for the purposes of vexation or delay, he is to exer- 
ciee his judgment and inquire whether such a witness is material.— Kaj Coomar Singh and others, 2 
Cal. L. R62. (8. C.) 1. L. R., 3 Cal, 673. 

There is no authority for forfeiting any such deposit to Government. It should he paid to the 
depositor or to some one authorized by him to reccive it—Mad. H. Ct. Pro. Dec. 13, 1870, 6 Mad, 
ix, app. (8. C.) Weir 860. 

917 (Ss. 860; Act IV, 1877, S.93.] Complainants and witnesses 
Bond of complainants for the prosecution and defence. whoge attendance 
witnesses. before the Court of Session or High Court is neces- 
sary, and who are before the Magistrate, shall execute before him bonds 
binding themselves to be in attendance when called upon at the Court of 
Session or High Court, to prosecute or to give evidence, as the case may be. 
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If any complainant or witness refuses to attend before the Court of 
Detention in oustodyin Session or High Court, or to execute the bond above 
case of refusal to attend directed, the Magistrate may detain him in custody 
orto execute bone: until he executes such bond, or until his attendance 
at the Court of Session or High Court is required, when the Magistrate 
shall send him in custody to the Court of Session or High Court, as the case 
may be. 

A Magistrate cannot require recognizances for the attendanco at the Sessions or High Court of 
witnesses cited for the defence who have nover appeared beforo him.—Mad. H. Ct. Pro. Oot. 19, 
1876; Weir, 361. 

It will be the duty of the Magistrate, in order to provent hardship and unnecessary detention to 
such persons, so to arrange the coming on of cases before the Court of Session that such parties may 
not be brought from their homes to the Sudder Station bofore they aro actually required, and th 
should have written%iotice of the specific date on which their attendance will be necessary, and if 
should be carefully explained that failure to attend will be soverely dealt with.—Cal. H. Ct. Cir, 4, 
dated May 6, 1868. Wilkins, 102. 


918 [Ss. 198, 202.] When the accused is committed for trial, the 
Commitment when tobe Magistrate shall-issue an order to such person as 
notified. may be appointed by the Local Government in this 
behalf, notifying the commitment, and stating the offence in the same form 
as the charge, unless the Magistrate is satisfied that such person is already 
aware of the commitment and the form of the charge ; 
and shall send the charge, the record of the inquiry and any weapon or 
Charge, &c., to be for. Other thing which is to be produced in evidence, to 
warded to High Court or the Court of Session or (where the commitment is 
Court of Session. made to the High Court) to the Clerk of the Crown 
or other officer appointed in this behalf by the High Court. 
When the commitment is made to the High Court, and any part of the 
Bnglishtranslationtobe record is uvt in Knylish, an English translation of 
forwarded to High Court. guch part shall be forwarded with the record. 


Sch. V, No. 27 contuins «a form of notice of commitment by a Magistrate to the Government 


Pleader. 
Tho following rules issued by the Caleutta High Court (Cir. 4, May 6, 1868, Wilkins, 102) 
should be read with S. 218 :— 


“The Judge will, in the first week of December in cach year, fix the numbor of Sessiens to be 
held in the yeur following, and the datea on which respectively they are to hogin (the number varying 
with the estimated or average number of trials, and not being less than six or more than ten in each 
year); and the Magistrate of the District, in communication with all the Subordinate Magistrates who 
exercise the power of committing to the Sessions and obtaining frofi them the particulars of all cases 
committed by them, will prepare and submit to the Zillah Judge, two days before the commencement 
of each Sessions, a calendar of all such cases in the form annexed :— 





Calendar of Accused Persons for trial before the Court of Session. Sessions of 188 ., 
| ( ; 
, . Number | Charges, | Date of | Date of 
No. Committing | und | and | Date of ; apprehension [0 4 | In Jail or 
of Case.. Officer. {| Name of Section | Offence, | or appearance 4 on Bail. 

rnent, 

| | Accused. | I. P, C. | ; to summons. 

j ides bisa cute 





“The names of the witnesses should be placed onthe pack of the charge sheet. The Magis. 
trates will be careful to arrange their commitments with a view to the trials taking place at the 
earliest or next ensuing Session, in order to avuid the needicss detention of accused persons for pro- 


“ Whenever a commitment is made, intimation will be immediately given to the Court of Session, 
through the Magistrate of the District, by « letter in the annexed form :— 
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Form of letter to be sent by Committing Officers, through the Magistrate of the District, to the Judge. 


To 
Tur SESSIONS JUDGE or 
Six, 


I beg to report that I have this day committed to take his trial before the Court of Sessions 
the person named in the margin on the charge specified below. 


I have, &c., 
A. B., 
Magistrate (as the case may be). 
CHARGE : 
1 
2 


“Tt will be unnecessary for the Court of Session to send any answer fixing a date for the trial. 
But the Judge will be guided by the information which he thus receives in estimating the time which 
it will be necessary to devote to the Criminal] Session, and consequently at what period he will be 
able to tako up civil business thereafter. 

‘‘ Prosecutors and witnesses will be bound over to appear ‘at the next Criminal Session com- 
MONCING OD...... see ws scene vee cee see conten! 

“ But it will be the duty of the Magistrate, in order to prevent hardship and unnecessary deten- 
tion to such persons, so to urrunge the coming on of cases before the Court of Session, that such 
parties mu, not be brought from their homes to the sudder station before they are actually required, 
and that they should have written notice of the specific date on which their attendance will be necese 

, and it should be carefully explained that fuiluro to attend will be severcly dealt with. 

‘‘ The direotions hervin containcd for committing Magistrates are to be observed, so far as they 
are applicable, by Civil Courts and other authorities committing persons for trial at the Sessions. 

“'The names of the witnesses should be centered at the back of the charge sheet.’’—Cal. H. Ct. 
Cir, 5, Oct. 14, 1879. Wilkins, 101. 

In Madras, under orders of the High Court, a Register of Preliminary Inquiries is kept by Magis- 
trates of every grado in committing an accused person for trial before the Court of Session, and the 
Magistrate is directed to place with the record an extract of the case taken from the Register of 
Preliminary Enquiries. 

In the Panjab, the fixing of the dato and place of trial of a case is with the Sessions Judge, due 
notice being sent to the committing Magistrate.—Smyth, p. 96. But jail deliveries of each District 
should be held at intervals of not more than ninety days, if thero are prisoners awaiting trial, the 
selection of the timo being left to the Judge.—Jd., p. 98. 

Tho following form of Calendar for commitments to Courts of Session in the Panjab has been 
issued by tho Chicf Court [Book Cir. 1—87 of 1878, Gaz., 1873, Part III, p. 41,] the model form 
being filled in as an illustration. 
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The following instructions heve also been issued on the subject :— 

The reasons for commitment required by the Code of Criminal Procedure may be written either 
in the Calendar Sheet or on a separate sheet as may be most convenient. 

The papers, which, upon commitment being made, will have to bo transmitted to the Court of 
Bession, will bo— 

(a.) Copy of the charge. 

(.) Oalendar. 
oc.) Reasons for commitment. 

C) Record of original inquiry. 
— Besides these any weapon or other article of property necessary to produce in evidence must 

sent. 

The papers to be transferred to the Sessions file from the record of original inquiry are briefly 
those received in evidence by the Sessions Court.—Smyth, p. 96. 

The following is a list of the papers which will ordinarily have to be transferred :— 


a.) Evidence of Medical witness. « 
6.) Report of Chemical Examiner. 
c.) Examination of accused before Magistrate. 
d.) Evidence of present witness recorded at preliminary inquiry when Sessions Judge grounds 
his judgment thereon. 
(e.) Certificate of previous acquittal or conviction. 
i) Confeesion of accused whcn relevant. 
WA Statement of persons wh» cannot be called as witnesses including dying doclaration. 
Such papers will be transferred to the Sessions Court, and an endorsement to that effect will be 
made upon each. 
In cases of commitments by Native Magistrates, the Calendar shall be written in the vernacular 
of the Court, and so submitted. 
Tho C. lcutta High Court has directed (8 B. L. R., 5, Rules, &.; Wilkins, 100) that the record 
referred to in this section, which is to be forwarded to the Court of Session, shall includo— 


Firat.—The proceedings by which tho caso has been originated in the Magistrato’s Court. 

Second.— All papers showing the steps tuken under the authority of the Magistrate upon the 
complaint; the summons (if any) and if returned; the warrant, and the return, or other documents 
showing how and when it has been oxecuted; also any such warrant and the report showing how it 
has been executed. 

Third.—The report, if any, on such inquiry as that under 8. 205. 

Fourth.—The orders, if any, sanctioning the prosecution, when such sanction is necessary. 

Fifth.—The order, if any, withdrawing or transferring the case from ono Court to another. 


When a confession or examination of an accused person made bofore a Magistrate forms part of 
the evidence against the persons committed for trial to the Court of Sessions. it should be accompanied 
by a translation into English fairly written out.—Cal. H. Ct, Cir., 4, Aug. 10, 1862. Wilkins, 105. 


919 [S. 857, para. 2; Act IV, 1877, 8. 91, para. 4.] The Magistrate 
Power to summon sup- may summon and examine supplementary witnesses 
plementary witnesses. after the commitment and before the commencement 
of the trial, and bind theth over in manner hereinbefore provided to appear 


and give evidence. 
uch examination shall, if possible, be taken in the presence of the 


accused, and, where the Magistrate is not a Presidency Magistrate, a copy 
of the evidence of such witnesses shall, if the accused so require, be given 
to him free of cost. 


A witness so examined, not in the presence of the accused person, must attend before the Oourt 
of Seasion or High Court. If he should die or cannot be found, or is incapable of giving evidence, 
or iskept out of the way by the adverse party, or if his presence cannot be obtained without 
unreasonable delay or expense, his deposition so taken before the Magistrate, but in the absence of the 
accused person, will not be evidence before the Court of Session or High Court, because the accused 
sight had not the opportunity to cross-examine (S. 83, Act I, 1872), so that everyeendeavour should 

made to examine all such witnesses in the presence of the accused person. 

If any person affected by an order passed by a Criminal Court desires to have a copy of any 
order or deposition or other part of the record, he shall, on applying for such copy, be furnished 
therewith ; provided that he pay for the same, unless the Court for some special reason, thinks fit to 
farnish it free of cost.—S, 548. 
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990 [Act X, 1875, 8. 26; Act IV, 1877, 8.89.] Until and during 

Custody of accused the trial, the Magistrate shall, subject to the provi- 

pending trial. sions of this Code regarding the taking of bail, 
commit the accused, by warrant, to custody. 


If it is a bailable offence the Magistrate should admit the accused to bail, unless he thinke fit 
instead of taking buil to discharge him on exccuting a bond without suretics for his appearance. 
§. 496; but if a person is accused of a non-bailable offence he shull not be relensed on bail if there 
are reasonuble grounds for belioving that he is guilty of the offence of which he is accused.—S, 497 ; 
there would be such grounds after he has teen committed for trial by » High Court or Sessions 
Court. The High Court or Sessions Court may, however, in any case, direct thut any person may be 
admitted to bail.—S. 493, 


CHAPTER XIX. 


OF THE CHARGE. 


In the trial of a summons case, no formal charge shall be framed (S. 242) but the accused shall be 
asked to show cause why he should not be convicted of tho offence of which he is accused, the parti- 
culars of that offence being stated to him. In a warrant case, after the evidence for the prosecution 
has been taken and the accused examined, if the Magistrate is of opinion that there is ground for 
presuming that the accused has committed an offence which the Magistrate is competent to try and 
which can be adequately punished by him, a charge shall be framed.—s. 264. 

In a case regarding security for good behaviour, in which the procedure should be as in a warrant 
case, it is especially provided that no formal charge shall be framed —S. 117, 

In a summary trial, no formal charge need bu recorded.—S8s. 262 263 

In an inquiry when tho evidence affords sufficient grounds for committing the accused for trial, a 
charge should be drawn up.—S. 210. ae 

No finding or sentence pronounced or passed shall be dcemed invalid merely on the ground that 
no charge wus framed, unless, in the opinion of the Court of appeal or revision, a failure of justice 
has been occasioned thereby. If the Court of appeal or revision thinks that a failure of justice hee 
been occasioned by an omission to frame a charge, it shal) order that a charge shall be framed, and 
that the trial be re-commenced from the point immediately after the framing of the charge —S. 685. 

Nou error, omission or irregularity in the charge shall necessitate the reversal or alteration of a 
finding, sentence or order coming before a Court of confirmation appeal or revision unless it has 
occasioned a failure of justice.—S. 537. And on a commitment made without a charge or with an 
imperfect or erroneous charge, the Sessions Court, or, in the case of a High Court, the Olerk of the 
Crown, muy frame a charge or add to or otherwise alter it.—S, 226. 


Form of Charges. 


991 [S. 439; Act X, 1875, S 118; Act dV, 1877, 8. 94.] ; 
charge under this Code shall state the offence with 
Charge to state offence. § which the accused is charged. 
If the law which creates the offence gives it any specific name, the 
Specific name of offence Offence may be described in the charge by that name 
sufficient description. only. 
If the law which creates the offenve does not give it any specific name, 
How stated where of 80 much of the definition of the offence must be 
fence hasno specificname. stated as to give the accused notice of the matter 
with which he is charged. 
The law and section of the law against which the offence is said to 
have been committed shall be mentioned in the charge. 
The fact that the charge is made is equivalent to a statement that every 
legal condition required by law to constitute the 


Whatimplied in charge. once charged was fulfilled in the particular case. 
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In the Presidency-towns the charge shall be written in English; else- 
where it shall be written either in English or in the 
language of the Court. 
If the accused has been previously convicted of any offence, and it is 
Previous conviction intended to prove such previous conviction for the 
when to be set out. purpose of affecting the punishment which the Court 
is competent to award, the fact, date and place of the previous conviction 
shall be stated in the charge. If such statement is omitted, the Court may 
add it at any time before sentence is passed. 


Language of charge. 


Illustrations. 


(a.) A is charged with the murder of B. This is equivalent to a statement that A’s act fell within 
the definition of murder given in sections 299 and 300 of the Indian Penal Codt; that it did not 
fall within any of the general exceptions of the same Code; and that it did not fall within any of 
the five exceptions to section 300, or that, if it did full within Exception 1, one or other of the three 
provisos to that exception applied to it. 

(2.) A is charged, undor section 326 of the Indian Penal Code, with voluntarily causing grievous 
hurt to B, by meaus of an instrument for shooting. This is equivalent to a statement that the case 
was not provided for by section 236 of the Indian Penal Code, and that the general exceptions did 
not apply to it. 

(c,) A is accused of murder, cheating, thoft, extortion, adultery or criminal intimidation, or 
using a false property.mark. ‘Tho charge may state that A committcd murder, or cheating, or theft, 
or extortion, or adultery, or criminal intimidation, or that he used a false property-mark, without 
reference to ‘he definitions of those crimes contained in the Indian Penal Code; but the sections 
under which the offence is punishable must, in cach instance, be referred to in the charge, 


(2.) Ais charged, under section 184 of the Indian Penal Code, with intentionally obstructing a 
sale of property offered for sule by the lawful authority of a public servant. ‘ho charge should be 
in those words. 


With reference to para. 5 and [ilustration (a), S. 105 of the Evidenco Act (I of 1872) should be 

‘¢ When a peraon is accused of any offenco, the burden of proving the existence of circumstances 
bringing the case within any of the General Exceptions in the Indian Penal Cude, or within special 
exception or proviso contuined in any other part of the same Code, or in any law defining the offence, 
upon him, and the Court shall presume the absence of such circumstances, 


§ Illustrations. 


‘“‘(a,) A, accused of murder, alleges that, by reason of unsoundness of mind, he did not know 
the nature of the act. 

“Tho burden of proof is on A. 

“(6.) A, accused of murder, alleges that, by grave and sudden provocation, he was deprived of 
the power of self-control. ‘ 

“The burden of proof is on A, 

‘“(e,) Section three hundred and twenty-five of tho Indian Penal Code provides that whoever, 
except in the case provided for by section three hundred and thirty-five, voluntarily causes grievous 
hurt, shall be subject to certain punishments. 

“A is charged with voluntarily causing griovous hurt under section three hundred and 
twenty-five. 

the burden of proving the circumstances bringing the case under section three hundred and 

«five lies on A.”’ 
e law as now cnacted in the last para. of S, 221 is slightly altered from S 439 of the Code of 

1872 which it replaces. The latter ran thus: and ‘‘if it is intended to prove such previous conviction 
for the purpose of affecting the punishment which ts to be awarded.”’ For the words in italics 8. 221 of 
the present Code has substituted ‘‘ which the Court is competent to award,” so that it would seem 
that although a previous conviction brought against the accused might influence a Magistrate in 
passing sentence, the accused would not necessarily be called upon formally to =plead to it if the 
pentence is one which the Magistrate ‘is competent to award.” It will probably nevertheless be . 
considered necessary to give the accused an opportunity of showing that he was not the person so 
convicted. A previous conviction apparently would not form part of the formal charge unless the 
Magistrate makes it the ground of commitment to the Sessions or High Court or of referring the casein 
certain Districts to the District Magistrate invested with extraordinary powers under 8. 80.—S, 848. 


4 
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Where the previous conviction did not form part of the charge, éhe enhanced sentencé was set 
aside, and the Sessions Judge directed to re-open tho trial with the same sot of jurors on that ch 
giving the accused an opportunity of making a fresh defence to it. The High Court remarked 
the question of proof of a previous conviction is one of fact which ought to have gone to, and been 
determined by a jury.—Eshan Chunder Dey, 21 W. R., 40. A sentence of whipping in addition to 
imprisonment which can be passed only on a second conviction for the same offence was set aside 
because the previous conviction was not set out in the charge.—Mad. H. Ct , Pro. Feb. 8, 1874, Weir 
372. It is not sufficient that the charge should stato that the accused is an old offender as that dots 
not bring home to him the particular offence or class of offences which renders him liable to & tote 
severe sentence than he would otherwise receive. Evidence of his identification should also be offered. 


Yappaka Daligada, Weir, 373. . 
999 [S. 440; Act IV, 1877, S. 95.} The charge shall contain such 
Partioulars as to time, particulars as to the time and place of the alleped 
place and person. offence, and the person (if any) against whom or the 
thing (if any) ‘in respect of which, it was committed, as are reasonably 
sufficient to give the accused notice of the matter with which he is charg 


993 [S. 441; Act IV, 1877, 8S. 96.] When the nature of the case is 
When manner of com. such that the particulars mentioned in sections 221 
mitting offence must be and 222 do not give the accused sufficient notice of 
atated. the matter with which he is charged, the charge shall 
also contain such particulars of the manner in which the alleged offence was 
committed as will be sufficient for that purpose. 


Qllustrations, 


(a) A is accused of the theft of a cortain article at a certain timo and place. The charge need 
not set out the manner in which the theft was effocted. 
(>) A is accused of cheating B at a given timo and place. The chargo must set out the manner 


in which A cheated B. 
c) A is accused of giving false ovidenco at a given timo and placo. Tho charge must set out 


( 
that portion of the evidence given by A which is alleged to bo false. 

(d) A is accused of obstructing B, a public servant, in the dischargo of his public functions at 
a given time and place. The charge must set out the manner in which A obstructed B in the dis. 


charge of his functions. 
(e) A is accused of the murder of B at a given time and placo. Tho charge need not state the 


manner in which A murdered B. 
(f) A is accused of disobeying a direction of the law with intent to save B from punishment. 


The charge must set out the disobcdiencs charged and tho law infringed. 
294 [Act XVIII, 1862, 8. 28.] In every charge words used in 
rete cee a describing an offence shall be deemed to have been 
in sense of lav under Sed in the sense attached to them respectively by 
which offence is punish. the law under which such offence is punishable. 


able. 


225 [S. 443; Act X, 1875, S. 24; Act IV, 1877, 8. 98. - No error in 

stating either the offence or the particulars required 

pee enn to be stated in the charge, and no omission to state 

the offence or those particulars, shall be regarded at any stage of the cage 
as material, unless the accused was misled by such error or omission. 


Tllustrations. 


(2) A is charged, under section 242 of the Indian Penal Code, with “ having been in possession 
of counterfeit coin, having known at the time whon hesbecamo possessed thereof that such coin was 
counterfeit,” the word “ fraudulently” being omittcd in the charge. Unless it appears that A wis 
in fact misled by this omission, the error shall not be regard as material. 

(6) A is charged with cheating B, and the manner in which he cheated B is not set out in the 
charge, or is set out incorrectly. A defends himself, calla witnesses, and gives his own acédunt of 
the transaction. The Court may infer from this that the omission to set out the manner of the 


cheating is not material. 
19 
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(o) A is charged with cheating B, and the manner in which he cheated B is not set out in the 
sharge. Thore were many transactions between A and B, and A had no means of knowing to 
which of them the charge referred, and offered no defence. The Court may infer from such facts 
that the omission to set out the manner of the chcating was, in this case, a material error. 

(d) A is chargea with the murder of Khoda Baksh on the 21st January 1882. In fact, the 
murdered person's name was Ilaidar Baksh, and the date of the murder was the 20th January, 1882. 
A was never charged with any murder but one, and had heard the inquiry before the Magistrate, 
which reforred exclusively to the case of Haidar Baksh, ‘The Court may infer from these facts that 
A was not misled and that tho error in the charge was immaterial. 

(e) A was charged with murdering Haidar Baksh on the 20th January, 1882, and Khoda Baksh 
(who tried to arrust. him for that murdcr) on the 21st January 1882. When charged for the murder 
of Haidar Baksh, he was tried for the murder of Khoda Baksh. The witnesses present in his 
defence were witnesses in the case of Haidar Buksh. The Court may infer from this that A was 
misled, and that the orror was material. 


Unless othorwise specially provided for, no finding, sentence or order passed by a Court of com- 
petent jurisdiction shall be reversed or altered under Chapter XX VII (on submission for confirm- 
ation) or on appeal or revision on account of any error, omission or irregularity in the charge unless 
such error, omission or irregularity has cevasioned a failure of justice.—S 637. 

In Baban Khan Valad Mhaskoji, I. L. R., 2 Bomb., 142, the conviction and sentence were set 
aside on the ground that the charge did not give to the accused the information which the law 
intended him to have of the particular offence, expressed circumstantially, to which he was called 
upon to answer, The High Court remarked :—The description of crimes in the Penal Code must of 
necessity be oxpreased in abstract terms, but the very object of a trial is to determine whether parti- 
cular acta or om? ‘ions on the part of an accused fall or do not fall within the rule thus abstractedly 
stated. Conformubly to this principle all the models of charges given in Sch. V of the Code of 


Orimina] Procedure contain or imply tho setting forth with reasonable particularity of the matters 
alleged to constitute the offence. 


926 [S. 446; Act X, 1875, Ss. 7, 8.] When any person is committed 
Procedure on commit. for trial without a charge, or with an imperfect or 
ment without charge or erroneous charge, the Court, or, in the case of a 
with imperfect charge. High Court, the Clerk of the Crown, may frame | 
charge, or add to or otherwise alter the charge, as the case may be, havil, 
regard to the rules contained in this Code as to the form of charges. 


When the accused was charged under S, 217, Penal Code, without any statement of the directi* 
of law which he disobeyed and how he disobeyed it, it was held that the charge being thus express.” 
in such vaguo terms, the prosecution, on the appeal against the conviction, should be limited to the 
particular sonse in which the charge had been understood at the trial—Baban Khan Valad Mhas- 
koji, I. L. R., 2 Bomb., 142. 

The following judgmont was delivered by the Madras High Court in the case of Kovilagatha 
Rama Varma Rajah, J. L. R., 3 Mad.,, 351, (S. C.) Weir, 376 :— 

“ A Sessions Judge cannot add a charge regarding an offence which is entirely distinct from 
that already charged, and which is supported by no evidence given before the Magistrate. The law | 
(8. 198) imposes a restriction on the powers of a Sessions Court by declaring that it shall not take 

izsance of any offence unluws the accused person haa heen committed by a Magistrate, and the 
abject of this is presumedly to secure in the case of a person charged with a grave offence a preli- 
minary inquiry which would afford him an opportunity of becoming acquainted with the circum- 
stances of the offences imputed to him so as to enable him to make his defence. 

“ Tho Judge did not amend or alter tho original charge nor supply a charge provable by the 
evidence taken by the Magistrate. Ho added a charge of an offence which, though it arose out of the 
game circumstances, was distinct from that for which the accused had been committed to take his 
trial and in as much as the charge so added could not be supported by the evidence taken by the 
rar dear a witnoss not examined at the inquiry by the Magistrate was for tho first time examined 
= H me rier gg Court, and on her evidence alone the Judge has convicted the prisoner on the charge 

y Aum. ‘ 

“ This action of the Judge must be pronounced «/fra vires, and as this is not a mere error of 
entice but an improper assumption of jurisdiction, the conviction on the added charge must be 
quashed. 

If a chargo be amended or altered by the Court of Session it should still be drawn in the name of 
the committing Magistrate —Mad. H. Ct. Pro. Aug. 30, 1862. Weir, 300. 


227 (Ss. 444,445; Act X, 1875, Ss.9,10; Act IV, 1877, Ss. 99, 100.] 


| Any Court may alter any charge at any time before 
Court may alter charge. indgment is pronounced, or, in the case of trials 
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before the Court of Session or High Court, before the verdict of the jury is 
returned or the opinions of the assessors are expressed. 
Every such alteration shall be read and explained to the accused. 


928 [S. 447; Act X, 1875, S. 11; Act IV, 1877, 8. 101.] If the 
When trial may proceea Charge framed or alteration made under section 226 
immediately after alterae Or section 227 is such that proceeding immediately 
tion. with the trial is not likely, in the opinion of the 
Court, to prejudice the accused in his defence or the prosecutor in the con- 
duct of the case, the Court may in its discretion, after such charge or 
alteration has been framed or made, proceed with the trial as if the new or 
altered charge had been the original charge. 


The object of tho law is to securo to a prisoner a preliminary inquiry which affords him an 
opportunity of becoming acquainted with the circumstances of tho offence imputed to him so as to 
enable bim to prepare his defence. Consequently a Sessions Judgo is not competent to add a charge 
regarding which no evidence was taken by the Magistrate. He should havo adjourned the trial and 
directed further inquiry.—Kovilagatha Rama Varma Rajah, I. L. R., 8 Mad., 3651; (8. 0.) Weir, 876, 

The fact that the accused defended by a competent pleader when the chargo was altered 
during the trial, never asked for a new trial, goes to show that he was not prejudiced by the proceed 
ings subsequently taken. It is only in tho cuse of charges closely related that a trial goes on 
forthwith after an amendment of tho charge by the addition of a charge of another offence. Thua, 
where the prisoner was charged with murdcr, the addition of a chargo of abetment of murder, though 
it had the effect of making the statement of another prisonér also boing tried in the samo trial admis- 
sible against him, was held to be no ground for holding that the trial should have been adjourned, or 
a frosh trial held.—Govind Bapli Raul, 11 Bomb,, 278. 

999 [S. 448; Act X,1875, 8. 12; Act IV, 1877,9.102.] If the new 
When new trial may be OF altered charge is such that proceeding immediately 
directed, or trial suspend- with the trial is likely, in the Opinion of the Court, 
ed. tu prejudice the accused or the prosecutor as afore- 
said, the Court may either direct a new trial or adjourn the trial for such 
period as may be necessary. 


230 [S. 450; Act X, 1875, 5.16; Act IV, 1877, S. 104.] If the 

Stay of proceedings if Offence stated in the new or altered charge is one for 

prosecution of offence in the prosecution of which previous sanction 1s neces- 

altered charge requirepre- gary, the case shall not be proceeded with until such 

vious sanction. sanction is obtained, unless sanction has been already 

obtained for a prosecution on the same facts as those on which the new or 
altered charge is founded. ; : 


a5 a ere regarding which previous sanction to prosecute is neccessary aro specified in Ss, 
9 ’ ‘ 

8. 230 declares that such a caso shall not be proceeded with until such sanction is obtained 
unless &c. &c , but S. 537 provides that no finding, sentence or order shall be reversed or altered under 
Chapter XXVII (in 4 case submitted for confirmation of sentence) or an appeal or revision on 
account of the want of any sanction required by S. 195 unless such want has occasioued a failure 
of justice. S. 537 docs not however apply to cases requiring sanction under other sections than 
8. 195, e. g., under S. 132, S. 196, or 8. 197. * 


231 [S. 449; Act X, 1875, 8.15: Act IV, 1877, S. 103.] Whenever 
Recall of witnesses when % Charge is altered by the Court after the commence- 
charge altered ment of the trial, the prosecutor and the accused 
shall be allowed to re-call or re-summon, and examine with reference to 
such alteration, any witness who may have been examined. 
232 [S. 451.] If any Appellate Court, or the High Court, in the 
Elect ' exercise of its powers of revision or of its powers 
ofmaterialerrors, 1 nder Chapter XXVI, is of opinion that any person 
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“gonvicted of an offence Was misled in his defence by the absence of a charge 
or by an error in the charge, it shall direct a new trial to be had upon a 
e framed in whatever manner it thinks fit. 
f the Court is of opinion that the facts of the case are such that no 
yalid charge could be oe against the accused in respect of the facts 
proved, it shall quash the conviction. 


Illustration. 


A ig convicted of an offence under section 196 of the Indian Penal Code, upon a charge which 
omits to state that he knew the evidence which he corruptly used or attempted to use as true or 
pales was fulse or fubricated. Ifthe Court thinks it probable that A had such knowledge, and 

he was misled in his defence by the omission from the chargo of the statement that he had it, it 
shall direct a new trial upon an amended charge; but if it appears probable from the proceedings 
that A had no such knowledge, it shall quash the conviction. ° 


No finding or sentenco shall be invalid merely on the ground that no charge was framed unless, 
in the opinion of the Court of apper! or revision, a failure of justice has been occasioned thereby. 
if the Court of appeal or revision think’ that a failuro of justice has been occasioned by an omission 
to framo a charge, it shall ordor the charge to be framed, and that the trial be recommenced from the 
point immediately after the framing of the charge.—S. 535. 


Joinder of Charges. 


933 [S. 452; Act X, 1875, 8.17: Act IV, 1877, 8. 105.] For every 
Separate chargosfor dis- distinct offence of which any person is accused there 
tinot offences. shall be a separate charge, and every such charge 
are be a separately, except in the cases mentioned in sections 234, 285, 
206 an . 


Illustration, 


A is accused of a theft on one occasion, and of causing grievous hurt on another occasion. A 
separately charged and separately tried for the thoft and the causing grievous hurt. 


Thus, two persons tried for intentionally giving falsc evidence (S. 193, Penal Code) in the same 
7 oad bo separately charged and separately tried —Mad I. Ct., March 15, 1867; Weir, 878; 
10 W. R., 2 0. L; Chand Khan, 2 Leg. Rem, 188. Similarly for framing an incorrect document, as a 
public servant, with intent to causo injury (8. 167 Penal Code,) and forgery of a register kept by a 
pablio servant (S. 466).—Sreenath Kur, 1. L. R, 8 Cal. 450: or for dishonestly receiving stolen 


porty &. (S. 411) and habitually dealing in stolen property (S, 413),—Uttom Koondoo Ibid. 634. 
Bee also Reg. v, Hanmanta. I. L. R., 1 Bomb. 610. 


934 [S. 458; Act X, 1875, 8.18: Act IV, 1877, S. 106.] Whena 
Three offences of same Person is accused of more offences than one of the 
kind within year may be same kind, committed within the space of twelve 
charged together. months from the first to the last of such offences, he 
may be charged with, and tried at one trial for, any number of them not 
exceeding three. 
Offences are of the same kind when they are punishable with the same 
amount of punishment under the same section of the Indian Penal Code, or 
of any special or local law. 


The offencog must be committed against the same person to be joined in one tria) under 8. 284. 
Thus, where M was accused of cheating G on two occasions and K on a third, it was held that 
although the threo offonces were of the samo kind and were all committed within the s of 
twelve months they should not have been joined in the same trial.— Murari, I, L. R., 4 All, 147. 
But see contra Manu Mya, I. L. BR. 9 Cal., 371 differing from that opinion on the ground that the 
terms of S. 234 do not make such a limitation and also that the practice in England is otherwise. 

When certain persons had been tried in one case and convicted of various offences committed 
between 1872 and 1876, it was held that the trial was irregular, and therefore the hearing of 

- againas the conviction ee of such offences would also be irregular. The High Court con- 
gequantly restricted the appcal in respect of offences committed in 1674-5 only, having regard to 
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8. 234, as it appeared that this course did not prejudico the accused*persons who had been fairly tried 
for those offences.—Hanmanta and others, I. L. R.. 1 Bomb., 61. See also Sreenath Kur, L. L. B., 8 
Cal., 450: Uttom Koondoo, Jdid. 634. . ' 

S. 234 does not mean that if, at one timo, or within ono year or moro a man commits fifty distinct 
offences of the same kind, he shall not in ono day be prosecuted for more than three such offences. 
This is clear from S. 235 (d). 1t only restricts the number of offences chargod in one trial.—In the 
matter of Ram Manickyo Chuckorbutty, 1 Cal. L. R478. (8.0) 1. L. R., 3 Oal. 640. 


935 [S. 454; Act X, 1875, S. 19: Act 1V, 1877, 8. 107.] I—If, in 
I.—Trial for more than one series of acts so connected together as to form 
one offence. the same transaction, more offences than one are 
committed by the same person, he may be charged with, and tried at one 
trial for, every such offence. 
II.—If the acts alleged constitute an offence falling within two or more 
II.—Offence falling separate definitions of any law in force for the time 
within two definitions. being by which offences are defined or punished, the 
person accused of them may be charged with and tried at one trial for each 
of such offences. 
II{.—If several acts, of which one or more than one would by itself or 
IIl.-Acts constituting +hemselves constitute an offence, constitute when 
one offence, but constitut- combined a different offence, the person accused of 
ing when combined a dif- them may be charged with and tried at one trial 
peOnL OROHOS: for the offence constituted by such acts when coms 
bined, or for any offence constituted by any one, or more, of such acts. 
Nothing contained in this section shall affect the Indian Penal Code, 
section 71. 


Lilustrations. 
to paragraph I— 

(a2) A rescucs B, a porson in lawful custody, and in so doing causcs griovous hurt to O, a cone 
stable, in whose custody B was. A may bo charged with, and tricd for, offences undor Ss, 226 and 
333 of tho Indian Penal Code. 

(t} A commits house-breaking by day with intent to commit adultery, and commits, in the 
house so entered, adultery with B’s wife. A may be soparately charged with, and convicted of, 
offences under Ss. 454 and 497 of the Indian Penal Codo. 

(¢) A entices B, the wife of C, away from C, with intont to commit adultery with B, and then 
commits adultery with her. A may be separately charged with, and convicted of, offences under Ss, 
498 and 497 of the Indiun Penal Code. 

d) A has in his possession several seals knowing them to be counterfcit and intending to use 
them for the purpose of committing several forgeries punishablo under 8S. 466 of the Indian Penal 
Code. A may be separately charged with, agd convicted of, the possession of cach seal under 8, 478 
of the Indian Penal Code. 

(c) With intent to cause injury to B, A institutes a criminal proceeding against him, knowing 
that there is no just or lawful ground for such procveding ; and also falsely accuses B of having come 
mitted an offence, knowing that there is no just or lawful ground for such charge. A may be 
separately chargod with, and convicted of, two offences under 8. 211 of the Indian Penal Code. 

(f° A, with intent to cause injury to B, falscly accuscs him of having committed an offence, 
knowing that there is no just or lawful ground for such charge. On the trial, A gives false evidence 

inst B, intending thereby to cause B to be convicted of a capital offence. A may be separately 
charged with, and convicted of, offences under Ss. 211 and 194 of the Indian Penal Code. 

(7g) A, with six others, commits the offences of rioting, grievous hurt, and assaulting a public 
servant endeavouring in the discharge of his duty as such to suppress the riot. A may be separately 
charged with, and convicted of, offences under Ss. 147, 326 and 152 of tho Indian Penal Code. 

(A) A threatens B, C and D at the same time with injury to their persons with intent to cause 
alarm tothem. A may be separately charged with, and convicted of, each of the three offences under 
8. 506 of the Indian Penal Code. 

The separate charges referred to in Illustrations (a) to (4) respectively may bo fried at the 
same time. 
to paragraph IIT-— 

(i) A wrongfully strikes B with a cane. A may be separately charged with, and convicted of, 

under Ss, 352 and 323 of the Indian Penal Code. 


~ 
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(j) Several stolen sacks of gorn are made over to A and B, who know they are stolen property, 
for the purpose of concealing them. A and B thereupon voluntarily assist each other to conceal the 
sacks at the bottom of a grain-pit. A and B may be separately charged with, and convicted of, 
offences under Ss. 411 and 414 of the Indian Penal Code. 

(%) A exposes her child with the knowledge that she is thereby likely to cause its death. The 
child dies in consequence of such exposure. A may be separately charged with, and convicted of, 
offences under Ss. 317 and 804 of the Indian Penal Code. 

(2) A dishonestly uses a forged document as genuine oevidenco, in order to convict B, a public 
servant, of an offence under 8S. 167 of the Indian Penal Codo. A may be separately charged with, 
and convicted of, offencos under Ss, 471 (read with 466) and 196 of the same Code. 


to p ph IlI— 

(m) A commits robbery on B, and in doing so, voluntarily causes hurt to him. A may be 
aes charged with, and convicted of, offences under Ss. 823, 392 and 394 of the Indian Penal 
Oode. 


S. 71, Penal Code, amended by Act VIII of 1882, 8. 4, should be read with this section— 

When anything which is an offonce is mado up of parts, any of which parts is itself an offence, 
the offender shall not bo punished with the punishment of more than ono of such his offences unless 
it be so oxpressly provided. Where anything is an offence falling within two or more separato 
definitions of any law in force for the time being by which offences are defined or punished, or when 
several acts, of which one or more than one would of itself or themsclvcs constitute an offence, 
constitute when combined a different offenco, the offender shall not bo punished with a more severe 
punishment than the Court which trics him could award for any one of such offences. 


Illustrations. 


(a) A gives Z fifty strokes with a stick. Hero A may have committed the offence of volun- 
tarily causing hurt to Z by the whole beating, and also by oach of tho blows which make up the 
whole beating. If A were liable to punishment for every blow, he might be imprisoned for fifty 
years, one for each blow. But ho is liable only to one punishment for the wholo beating. 

(6) But if, while A is boating Z, Y interferes, and A intentionally strikes Y, here, as the blow 
given to Y is no part of the act whereby A voluntarily causes hurt to Z, A is liablo to one punish- 
ment for voluntarily causing hurt to Z, and to another for tho blow given to Y. 

Where tho chargo is founded on one singlo continuous transaction, the first thing to be ascer- 
tained is what is the principal logal offonco involved in the conduct of the accusod—what would 
subject him to tho groatest amount of punishment. That being ascertained, should form the first 
head of the chargo, the object of adding others is not the accumulation of punishmont, but to pro- 
vide against tho ovent of tho evidonco failing to establish tho principal chargces.—Mad. H, Ct. Pro., 
March 80, 1863, Weir. 379. 

The judgmont of tho Madras High Court in the case of Noujan, (7 Mad. 375 ; (S.C.) Weir. 381) is 
very instructivo and may well bo consulted with respect to 8S. 235 though it proceeds on an Illustra- 
tion to 8. 454 of tho Oodo of 1872 which has not been reproduced. It was there held that a porson 
cannot be punished for abducting a child with intent dishonestly to take moveable property, and also 
for the theft of a part of the moveable property which he intended dishonestly to tuke by means of 
the abduction. 

The Allahabad High Court (Mungroo and another, 8 All., 293) similarly set aside a conviction 
and sentence under S. 346, Penal Code, (wrongful confinement in secret) holding that the prisoner 
could not also be convicted of attenfpt to kidnap out of British India (Ss. 511, 863), sinco the latter 
offence necessarily implies confinemont or restraint of some kind. 

Where the accused is charged with rioting and causing hurt in the course of the rioting only 
one trial should be held but it is not illegal to hold separate trials and therefore separate sentences 
were affirmed—Ameeruddeon, 1. L. R., 8 Cal., 481 ; 80 where the accused is convicted of trespass with 
the intention of committing mischiof (S. 447, Penal Code) and also of the mischicf (S. 426) though he 
may be separately sentenced for cach offonce, the aggregate sentence must not be more severe than 
might have been awarded for any one of such offences (S.71, Penal Code).— Budh Singh, I. L. R.,2 All, 
101: Jabdar Kazi, 8 Cal. L. R., 890 (S. C.) I. L. R,6 Cal, 713. Soe also Takya bin Tamana, 
I. &. R., 1 Bomb. 114. Per Westropp, C. J. and four Judges. 

Asa general rule, when in the same penal statute there are two clauses applicable to the same 
act of an accused, tho punishments aro not to be considered as cumulative, unless it be so expressly 
provided. So separate convictions and sentences under S. 435 and S. 436, Penal Code, were dis- 
approved, the sontence under S. 435 boing set aside.—Bom. H. Ct., Dodbasaya, Feb. 12, 1874. 
S. 285, para. 2 has omitted the concluding words of S. 454, para. 2 which it professes to re-enact, 
vis., “ but hoe must not receive a moro severe punishment than could be awarded by the Court which 
tries him, for either.” 


236 (8. 455; Act X, 1875, S. 20; Act 1V, 1877, S. 108.] Ifa single 
‘where it is doubtful act or series of acts is of such a nature that it is 
what offence has been doubtful which of several offences the facts which 
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charged with having committed all or any of such offences, and any number 
of such charges may be tried at once; or he may be charged in the alterna- 
tive with having committed some one of the said offences. 


Illustration. 


A is accused of an act which may amount to theft, or receiving stolen property, or criminal 
breach of trust or cheating. He may be charged with theft, receiving stolen preperty, criminal 
breach of trust and cheating, or he may be charged with having committed theft, or receiving stolen 
property, or criminal breach ot trust or cheating. 


8. 72, Penal Code, declares that in all cases in which judgmont is given that a person is guilty 
of one of several offences specified in the judgment, but that it is doubtful of which of these offences 
he is guilty, the offender shall be punished for the offenco for which the lowest punishment is pro 
vided if the samo punishment is not provided for all. 

The distinction hctween section 236 and the first para. of S. 235 should be noted. In the former 
itis the application.of the law to the facts that is doubtful, wheroas 8, 235, para. 1, refers to the come 
mission of aserics of acts, each of which taken separately constitutes a distinct offence. 


937 [S. 456; Act X, 1875, 5. 21: Act IV, 1877, 8. 109.] If, in the 
When apersonischarged case mentioned in section 236, the accused is charged 
with one offence, hecanbe with one offence, and it appears in evidence that he 
convicted of another. committed a different offence for which he might 
have been charged under the provisions of that section, he may be convicted 
of the offence which he is shown to have committed, although he was not 
charged with it. 
Tilustration. 
A is charged with theft, It appears that he committed the offenco of criminal breach of trust, 


or that of receiving stolen goods. He may be convicted of criminal breach of trust, or of receiving 
stolen goods (as the caso may be), though ho was not charged with such offonco. 


On a trial for abetment and attempt to commit criminal breach of trust, it was held that the 
prisoner might and should have been convictcd of attempt to chcat and abotment of that offence. 
The High Court remarked that the legal character of the acts done by the accused might well be 
considered ambiguous, but the evidenco given would apply to the one offence as to the other. The 
prisoners had been acquitted by the Sessions Judge, though he found facts sufficient to convict them 
of attempt and abetment of cheating; a new trial was orderod by the High Court on the appeal 
of Government.—Government of Bombay, 12 Bomb., 1. 


938 [S. 457; Act X, 1875, S. 22: Act IV, 1877, 8. 110.] When a 
‘When offence provedin- person is charged with an offence consisting of sever- 

cluded in offence charged. ] particulars, a combination of some only of which 
constitutes a complete minor offence, and such combination is proved but 
the remaining particulars are not proved, he may be convicted of the minor 
offence, though he was not charged with it. 3 

When a person is charged with an offence and facts are proved which 
reduce it to a minor offence, he may be convicted of the minor offence al- 
though he is not charged with it. 

Nothing in this section shall be deemed to authorize a conviction of 
any offence referred to in section 198 or section 199 when no complaint has 
been made as required by that section. 


Illustrations. 


(a) A is charged, under 8. 407 of the Indian Penal Codo, with criminal breach of trust in 
respect of property entrusted to him asa carricr. It appears that he did commit criminal breach 
of trust under S. 406 in respect of the property, but that it was not ontrusted to him as 9 carrier 
He may be convicted of criminal breach of trust under 8. 406. rns ° 

. (b) A is charged under S, 325 of the Indian Penal Code with causing grievous hurt. + pro 
that he acted on grave and sudden provocation. He may be convicted under S. 835 of that Code. 


This section applies to cases in which the charge is of an offence which consists 
particulars, a combination of only some of which constitutes a complete minor offence. tis core | 
charge in such a cause gives to the accused notice of all the circumstances going to constitute the 


ves 
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minor one of which he may be convicted. Tho latter is arrived af by mere substraction from the 
former. But this is not the case where the circumstances embodied in the major charge do not 
necessarily, and according to the definition of the offence imputed by that charge, constitute that 
minor offence also; the principle no longer applies, because notice of the former does not necessarily 
involve notico of all that constitutes the latter. The section was not intended to apply to a collateral 
offence. It is not open to a Oourt to find a man guilty of the abctment of an offence on a charge of 
the offence itsolf.—Chand Nur and another, 11 Bomb., 240. 

S. 238 enables a verdict to be given on some of the facts which are a component part of the 
original charge, provided that those facts constitute a minor offence. Thus, when the prisoners were 
charged with being members of an unlawful assembly in prosecution of the common object of which 
grievous hurt was committed by some member, it was held that they could be convicted of voluntarily 
causing grievous hurt.—Mahuddi, 6 Cal. L. R., 349; (S,C.) 1. L. B., 6 Cal. 871. 

So where the prisoner was charged with culpable homicide (S. 304) and voluntarily causing 
grievous hurt without grave or sudden provocation (8. 325), he was convicted under S. 835 of having 
caused that hurt on grave and sudden provocation.—Lukhinarain Agoori, 23 W. R., 61. 

The offence of criminal house-trespass, 8. 445, Penal Code, is not part of thp offence of dacoity, 
or of riot, and, therefore, without a specific charge, a person under trial for dacoity and riot cannot 
be convicted of criminal house-trespase.--Bulamat Ali, 28 W. R., 59. But the retaining stolen 

roperty acquired by dacvity, 8. 412, Penal Code, is included in the more comprehensive charge of 

ty.— Lakhya Govind, I. L. R., 1 Bomb., 60. 


939 [S. 458; Act X, 1875, S. 23; Act IV, 1877, 8. 111.] When 
What persons may be More persons than one are accused of the same of- 
charged jointly. fence, or of different offences committed in the same 
transaction, or when one person is accused of committing any offence, and 
another of abetment of, or attempt to commit, such offence, they may be 
charged and tried together or separately, as the Court thinks fit; and the 
.provisions contained in the former part of this chapter shall apply to all 
such charges. 
INustrations. 


fe ‘) A and B are accused of the same murder. A and B may be charged and tried together for 
murder. 

(6) A and B are accused of a robbery, in the course of which A commits a murder with which 
B has nothing to do. A and B may be tried together on a charge, charging both of them with the 
rob , and A alone with the murder. 

(co) A and B aro both charged with a theft, and B is charged with two other thefts committed by 
him in the course of the same transaction. A and B may be hoth tried together on a charge, charg- 
ing both with the ono theft, and B nlono with the two other thefts. 


If two or more porsons are jointly charged with an offence and the jurisdiction of the Magistrate 
is ousted as to one, tho Magistrate should hold an inquiry and either discharge or commit all for trial 
to the Sessions Court.—Mad. H. Ct. Pro. March 18, 1868; Weir, 135. 

| When several persona are charged with offences of various degrees arising out of one act or 
transaction, all implicated therein, against whom sufficient evidence is forthcoming, should be com- 
mitted to the Court of Session, if ®#y of the accused ischarged with an offence beyond the cognizance 
of a Magistrate, or one which, in tho opinion of the Magistrate having jurisdiction in the case, ought 
to be tried by a Court of Session.—Agra Sudder Court Cir. 64, 1862; Cal. H. Ct. Cir., May 19, 18632. 

A person purchasing stolen articles from a thief or receiver of stolen property cannot be said to 
be engaged in the same transaction with another who purchases a different article. There is no 
privity oo between the two and they should therefure be tried soparately.—Manik, 1 Leg. 

-» 216. 

ersons charged with having, as witnesses, intentionally ‘given false evidence on the same trial or 
proceedings should be charged and tried separatcly.—10 W. R., C. L.; Mad. H. Ct., March 15, 1867; 
$8 Mad. xxxii app. (S. C.) Weir 8378; Chand Khan, 2 Leg. Rem., 183. So should the persons com- 
Senge the contending parties in a riot.—Durzoola Khan, 9 W. R., 33; Hosein Bu&ksh Sheikh, 6 
al. L. B., 621, (S.C.) I. L. R., 6 Cal. 96: Haibat and others, Punj, Rec, 1881, p. 47. So should 
a a ern Tee with committing public nuisances by making dungheaps.—Pulisanki Reddi, 
ds dhe ad. 6 


40 [S. 459; Act X, 1875, 8S. 102: Act IV, i877, S.112.] When 
Withdrawal ofremaining ™Ore charges than one are made against the same 
@aarges on conviction on person, and when a conviction has been had on one 
one of several charges. or more of them, the complainant, or the officer con- 
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ducting the prosecution, may, with the consent of the Court, withdraw the 
remaining charge or charges, or the Court of its own accord may stay the 
inquiry into, or trial of, such charge or charges. Such withdrawal shall have 
the effect of an acquittal on such charge or charges, unless the conviction be 
set aside,in which case the said Court (subject to the order of the Court set- 
ting aside the conviction) may proceed with the inquiry into or trial of the 
charge or charges so withdrawn. 

8. 240 it should be noted is goneral and not, like the corresponding section, 459, of the Code of 
1872, restricted in its application to trials before a High Court or Court of Session. 

Chapter XXXVIII relates to Public Prosecutors, S. 495 of which empowers a Magistrate to 
permit any person other than an officer of Police below tho rank of Police Inspector to conduct a 


prosecution. 8, 494 further provides that a Public Prosecutor with the consont of the Court may 
withdraw from a prosecution in cases tried by jury before the return of tho vordict, and in other 


cases before the judgment is pronouncod. 


CHAPTER XX. 


Or tHe Triat or Summons-cases BY MaAaistratTrs. 


94] [S. 208, para. 1; Act IV, 1877, S.114.] The following pro- 
Procedure insummons- cedure shall be observed by Magistrates in the trial 
cases. of summons-cases. ° 


Summons-casc means a case regarding an offence not punishable with death, transportation or 
imprisonment for a term exceeding six months, 8. 4 (¢), that is, an offenco punishablo with imprison. 
ment for a term not exceeding six months or with fino or with whipping or any of thceso punishmente 


combined. 
9492, (Ss. 203, para. 2; S. 206, para. 1; Act IV, 1877, 8. 119. J 
Substance of accusation When the accused appears or is brought before the 
to be stated. Magistrate, the particulars of the offence of which 
he is accused shall be stated to him, and he shall be asked if he has any 
cause to show why he should not be convicted; but it shall not be necessary 


to frame a formal charge. 


When a Magistrate issues a summons, he may if he secs reason to do go, dispense with the per. 
sonal attendance of the accused and pormit him to appear by pleader, but ho may, in his discretion, 
at any stage of the proceedings, direct the personal attendance of tho accused, and if necessary 


enforce his attendance.—S. 205. 
It is necessary that the accused should have a clear statement made to him (1) that ho is about 


to be put on his trial and (2) as to the offence or facts constituting the offence with the commission 
of which he is accused. here cortain persons had been brought before tho Magistrate for other 
purposes while he was in camp, and theso circumstances were not made known to them, they were 
oe having been improperly convicted.—In the mattor of Acharjce Lall and another, 3 Cal, 
943 [S. 206, para. 2; Act IV, 1877, 8. 120.] If the accused admits 
Conviction on admission that he has committed the offence of which he ig 
of truth of accusation. accused, his admission shall be recorded as nearly ag 
possible in the words used by him; and if he shows no sufficient cause why 
he should not be convicted, the Magistrate shall convict him accordingly. 
944 [Ss. 207, 361; Act IV, 1877, Ss. 121, 142.] If the accused 
Procedure when nosuch does not make such admission, the Magistrate shall 
admission is made. proceed to hear the complainant (if any), and take 
all such evidence as may be produced in support of the prosecution and also 
to hear the accused and take all such evidence as he produces in his defence, 
The Magistrate may, if he thinks fit, on the application of the com- 
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plainant or accused, issue process to compel the attendance of any witness 
or the production of any document or other thing. 

The Magistrate may, befare summoning any witness on such application, 
require that his reasonable expenses, incurred in attending for the purposes 
of the trial, be deposited in Court. 


In summons-cases tried before a Magistrate other than a Presidency Magistrate, the Magistrate 
shall make a memorandum of the substance of the evidence of each witness as the examination of the 
witness proceeds, Such memorandum shall bo written and signed by the Magistrate with his own 
hand and shall form part of the record. If such Magistrate is prevented from making a memoran- 
dum as above required, he shall record the reason of his inability to do so, and shall cause such 
memorandum to be mado from his dictation in open Court, and shall sign the same ; and such memo- 
randum shall form part of the record.—S. 355. But if the Magistrate thinks fit, he may take down 
the evidence of any witness as in a warrant case.—S. 355. 

8. 862 provides for the rocord of evidence in Presidency Magistrates’ Courts. 

When the Magistrate requires a coraplainant to deposit the reasonable expenses of a witness 
before summoning him, and the complainant fuils to do so, the Magistrate should proceed to deal with 
the case on such evidence as he may have before him. He cannot dismiss the case under 8, 247 
on default.—In the matter of Korapullu, I. L. R., § Mad., 160 (8. C.) Weir, 361. 


945 [S. 211, paras. 1,2; Act IV, 1877, 8. 126.] If the Magistrate 
Kanne upon taking the evidence referred to in section 244 
and such further evidence (it any) as he may, of his 
own motion, cause to be produced, and (if he thinks fit) examining the 
accused, finds the accused not guilty, he shall record an order of acquittal. 
If he finds the accused guilty, he shall pass sentence upon him accor- 
Bentence. ding to law. 


‘ See Chapter XXVI, Ss. 366—372 for the rules regarding the delivery and recording of 
udgments. 

d or the Magistrate finds an accused guilty, he is bound to pass some sentence even though it be 
only a nominal sentence.—Mad. H. Ct., Pro. Aug 12, 1869, Weir, 290. 

Magistrates of tho second and third classes should submit to the Magistrate of the District a 
calendar of every case in which conviction takes place, within 24 hours from the sentence being 
ais in order to enable a District Magistrate at once to tuke measures towards rectifying injury 

one by an illegal sentence.—Bomb. H. Ct. Cir., 43. 

Whenever any Officer, enlisted soldier or sepoy is sentenced in any Criminal Court to fine of 
Ra 200 or upwards, or to imprisonment otherwise than in default of paying a fine not amounting to 
Bas, 200, the Court should proprio mots send a copy of its final order to the superior of the person 
aa of India, 1632, Oct. 3, 1871; Govt. of Bengal, Cir. 58, Oct. 30, 1871; Smyth 
4 Whenever any person serving under Government in the Military Departmont is convicted in a 
Criminal Court, information should bo given to the’ Officer Commanding the Regiment or Corps to 
which he belongs; and if the person convicted be serving under the Government of India in the 
Military Department, a copy of the conviction and sentenco should be forwarded to that Depart- 
ment.—Oal. H. Ct. Cir. 6, July 14, 1871. Bomb Gaz. 1879, p. 472. 

Whenever any Government officer is judicially convicted of any offence, a copy of the decision 
should be sent to the head of the dopartment in which he is employed, in order that such action as 
red be es proper may be taken at once.—Govt. of India, Aug. 7, 1868; Govt. of Bengal, 4589, 

. 22, 1868. 

Bs Ordinarily cases tried under this Chapter are non-cognizable cases; complaints or charges in 
cases of that class are liable to stamp-duty of eight annas under the Court Fees’ Act (VII, 1870) 
Sch II, Art. 8, (5); or if no written but a verbal complaint has been preferred, thé complainant is 
required to pay a fee of eight annas on his examination.—(S. 18). Magistrates, on convicting persons 
accused of such offences, should bear in mind that, under S. 31 of the same Act, they are bound, in 
addition to.the penalty imposed upon an accused, to order him to repay to the complainant the fee 

d on such application or petition or for such examination as well as any fees for serving processes, 
tach fees “may be recovered as if they were fines imposed by the Court,” 1. ¢., under 8, 387 of this 


If sentence of imprisonment is passed, the warrant of commitment to Jail should be in the form 


prescribed by Sch. V, No. 39. 


Ch. XX. Ss. 246-249. ] TRIAL OF SUMMONS-CASES. 155 


946 [S. 203, para, 2; Act IV, 1877, S. 117.] A Magistrate may, 
Winding not limited by under section 243 or section 245, convict the accused 
complaint or summons. of any offence triable under this chapter which from 
the facts admitted or proved he appears to have committed, whatever may 
.be the nature of the complaint or summons. 
947 [Ss. 205, 208, para. 3; S. 212; Act IV, 1877,8.118.] If the 
Non-appearance of com. summons has been issued on complaint, and upon the 
plainant. day appointed for the appearance of the accused or any 
day subsequent thereto to which the hearing may be adjourned the com- 
plainant does not appear, the Magistrate shall, notwithstanding anything 
hereinbefore contained, acquit the accused, unless for some reason he thinks 
proper to adjourn the hearing of the case to some other day. 


The discretion given by this section to dismiss a complaint on non-appearance of the com-~ 
plainant is not applicable to a caso falling under 8. 195, that is, a caso requiring special sanction 
for its institution. Whero therefore sanction had been given by a Court to prosecute a person for 
resisting the authority of one of the bailiffs of that Court, tho non-appearance of the bailiff does not 
justify a Magistrate in dismissing the complaint.—Bomb. H. Ct. Empress v. Ramchunder Sidheshwar, 
Oct. 21, 1878. Sce also Muse Ali Adam, I. L. R., 2 Bomb., 653. 

Where the order for adjournment was not made in the presonco and tho hearing of the parties, 
and tho case was subsequently dismissed on account of the absence of the comlainant, the proceedings 
were set aside ns illegal.—Mad. H. Ct. Pro., Feb. 24, 1875; 8 Mad., 6, App. 

An adjournment is within the discrotion of the Magistrate. In the caso of Bhekka Roy (10 W. 
R., 86), the Calcutta High Court would not interferc, because the Magistrate had refused to grant an 
adjournment for the purpose of summoning the witnesses for the defence ; and in the case of Dinoo 
Roy (16 W. R., 21), the same Court held that an adjournment for this purpose was not wrong in law. 
But the Magistrate should not dismiss a case on tho day fixed for the attendanco of the witnesses for 
the defence morely because the complainant did not appcar, unless his attendance has been specially 
required at that adjourned date, fur ho has dono all that is necessary for him to do to ostablish his 
case.—Mad. H. Ct. Pro. Nov. 5, 1874. Weir, 283. 

An adjournment of the trial may be granted by an order in writing stating the reasons therefor, 
on account of the absence of a witness or any other reasonable cause, on such terms as the Magistrate 
may think fit and for such timo as ho may consider reasonable, provided that it is not for a term 
exceeding fifteen days.—S. 344. 

Whero a caso was dismissed in consequence of tho non-appearance of the complainant and 
it appeared that he had not been informed of the day fixed for the trial, it was held that a grave 
irregularity had been committed such as to mako the procecdings held amount to no trial, and that 
therefore there was no acquittal of the accused.—Mad. H. Ct, Pro. Aug. 17, 1875. Weir, 291. 

Where summons for a witness applied for by tho complainant has not issued because the com- 
plainant has failed to deposit the reascnable oxpenses of that witness as required by the Magistrate 
under 8. 244, the case should not be dismissed under 8. 247, but should be decided on the evidence on 
the record.—Korapulu, I. L. Kh, 6 Mad., 160(S. C.) Weir, 361, 


248 [S. 210; Act IV, 1877, $4125.] If a complainant, at any time 
Withdrawal of com. before a final order is passed in any case under this 
plaint. chapter, satisfies the Magistrate that there are suffi- 
cient grounds for permitting him to withdraw his complaint, the Magistrate 
may permit him to withdraw the same, and shall thereupon acquit the accused. 


8. 345 provides for the compounding of certain offences, under Ss. 341, 852, 436, 447, 490, 491» 
492, Penal Code, some of which are summons-cases, without permission of the Court, and abetments 
of, or attempts to, commit such offences may be similarly dealt with. 

Where a prosecution can bo instituted only with the sanction of a particular officer or Court, it 
cannot be withdrawn without such sanction.—Jn re Muse Ali Adam, I. L. R., 2 Bomb., 668. 

949 In any case instituted otherwise than upon complaint, a 
Power to stop proceed- Presidency Magistrate, a Magistrate of the first 
ings when nocomplainant. class, or, with the previous sanction of the District 
Magistrate, any other Magistrate, may, for reasons to be recorded by him, 
stop the proceedings at any stage without pronouncing any judgment either 
of acquittal or conviction, and may thereupon release the accused. 
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950 [S. 209, pams. 1 and 2; Act IV, 1877, S. 242.] If, in any case 
Frivolous or vexatious instituted upon complaint, a Magistrate acquits the 
eomplaints. accused under section 245 or section 247, and is of 
opinion that the complaint was frivolous or vexatious, he may, in his dis- 
cretion, by his order of acquittal direct the complainant to pay to the accused, | 
or to each of the accused where there are more than one, such compensation, 
not exceeding fifty rupees, as the Magistrate thinks fit. 


The sum so awarded shall be recoverable as if it were a fine: Provided 
Recovery of compensa. that, if it cannot be realized, the imprisonment to be 
awarded shall be simple, and for such term, not ex- 
ceeding thirty days, as the Magistrate directs. 
At the time of awarding compensation in any subsequent civil suit 
relating to the same matter, the Court shall take into account any sum paid 
or recovered as compensation under the section. 


8. 645 enables a Court to apply the whole or any part of a fine which has been imposed to the 
payment of the oxpenses of a complainant or as compensation for the injury sustained. 

In Benoa and in Assam, on an application for the recovery of compensation under S. 250 a fee 
of eight annas is charged for tho warrant for its levy.—Bengal Gaz, 1879, p. 304: Assam Gaz. 1879, 
p. 596. Wilkins, 82. 

When a Magistrate allows a complaint to bo withdrawn he cannot allow compensation to the 
accused.—Amanut Khan v. Khoda Buksh, 1 Log. Rem., 148. 

There is a wido difference betwoen tho procedure necessary, when a person is charged with an 
offence under 8. 211, Ponul Code erie a false chargo with intent to injure, &c.), and that laid 
down in 8. 250, Code of Criminal Proceduro. Under the latter, by the order of dismissal, if his com- 
plaint be frivolous and vexatious, the complainant may be ordered to pay to the person against 
whom the chargo was brought, such amonds, not excceding 50 rupees, as the Magistrate may 
consider just and roasonable ; but in order to make him liable to the ponalty provided by 8. 211, 
Penal Code, for a fulso complaint, it is necessary to hold a regular trial.—Cal. H, Ct. Cir. 19, 
me, eae adopted by the Agra Sud. Ct., 23, 1863 and by the Judicial Commissioner, Cen. 

v., 3¢, 1863. 

It is not nocessary that any charge should be preferred beforo a person can be fined for making 
a frivolous or voxatious complaint. The Magistrate should simply call upon the complainant to 
show cause why ho should not be fined.—Cal. H. Ct., 672, 1863. Contra Muthoor Ghose, 11 

e “9 ® 

Compensation can be awarded only in summons cases. When tho complaint made is house- 
trespass with intent to rob and murder, compensation cannot be awarded, though the Magistrate may 
treat the case as an ordinary case of houso-trespass and try it as a summons case.—Gurningapa, 7 
Bomb., 58, Crown Cases. 

But the Calcutta High Court has held that where the complaint was made of various offences, 
some triable as warrant cases and others as summons cases, the Magistrate can in the latter award 
compensation.—Muddoosoodun those, 13 W. R., 39 

As opposed to the rulo laid down by the Calcutta High Court in the case of Muddoosoodun 
Ghose, 13 W. B., 39, sce Hurree Dutta, 18, W. R., 6, in which it was held that the complaint having been 
of criminal force and theft or robbery, compensation could not be awarded, because the case was not 
altogethor a summons-case. But when the complaint was improperly made as one of theft, whereas 
the offence really committed was mischief or using criminal force, both summons-cases, a Magistrate 
is not prevented from awarding compensation.—Cal. H. Ct. Lalla Baneshwar Sahai, Aug. 20, 1877, 

Simultaneously with awarding compensation, the Magistrate may give permission to the accused 

n to institute a prosecution on a charge of intentionally giving false evidence or instituting a 
false caso with intent to injure.—Rupon Rai, 6 B. L. R., 296 (8. C.)15 W. R., 9. The award is no 
eeune for the abandonment of such a prosecution ; but, if the Magistrate thinks thateby the order of 

ne passed sufficient punishment has been imposed, hv can refuse to give leave to prosecute.—Cal. H. 
Ct. 111, 1868. Nor does an award of compensation deprivo the accused of any right of suit for 
in the Civil Court.—Adram, 1 N. W. P., 58, but in such suit the Court shall take into 

account any sum paid or recovered as compensation.—S, 250, last para. 

Whore a master made a complaint on behalf of his servant which was dismissed as frivolous and 
vexatious, it was held that compensation could not be awarded as the complainant had no locus stand, 
or ad complaint should have been dismissed without investigation.—Corbyn, Panj. Rec., 1869, 
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A karkun on the establishment of a Sub-Judge reported that he had been obstructed in the 
execution of his duty, whereupon the Sub-Judge instituted criminal proceedings before the Magis- 
trate, who found that no obstruction to the attachment had been offered by the accused, and accord- 
ingly acquitted him, directing the karkun to pay Rs. 5 as componsation under 8S. 250. The High Court 
set aside this order of compensation as illegal, romarking that tho Sub-Judgo, and not the karkun, must 
be regarded as the complainant, that the Sub-Judgo would not be liable to this penalty as he acted 
judicially, and that the karkun might be punished for making a false roport, or giving false evidence, 

ut he was not liablc under 8S, 250, because ho was not tho complainant.—Jn re Keshav Lakbsman, 
J. L. R., 1 Bomb., 175. 

The Madras High Court, (Pro. Nov. 22,1879, Weir, 288 Foot note) has held that compensation 
could not be given if the accused had been called upon for his defonco, because if the evidonce of the 
complainant was such as to call for an answor from the accused it could not properly be said that 
the complaint was frivolous or voxatious, but that Court has ro.considored and revoked that ruling, 
holding that it is quite possible owing to the suggested statcment of tho complainant, or somo su 
cause, a Magistrate may not be ablo to detect tho frivolous or voxatious character of a complaint 
until the accused hgs had an opportunity of explaining tho real circumstances when making his 
oa Dec. 14, 1880, Weir 288, followed by Numbor ». Ambu and othors, I. L. R., 6 
Mad., 381. 

An order under S. 250 awarding compensation cannot be passed by an Appollate Court, which 
revises the sentence passed.—Pro. Feb. 27, 1875, 8 Mad., 7, App. (S. C) Weir, 285. 

The simultancous issue and currency of warrants of distress and imprisonment in the Civil Jail 
as the alternative of non-realisation of the fino, are illegal. It is only whon the person fined admits 
that he has no goods and thereby waives the right to havo tho amount lovied by distross, that 
oe Soa haa may at once proceed to imprison him in tho Civil Jail.—Bisheshwar Shaha, 28 

. R., 64. 

Componsation cannot be awarded ns a fino, in dofault of paymont of which imprisonment will 
be undergone. That follows on default of realization of tho finc by distress—Gopal, 2 All., 480; 
Prabhoo Dyal, Panj. Rec., 1869, p. 68. But imprisonment cannot bo awarded in anticipation of 
default of distress,—Mad. H. Ct, Pro., Dec. 28, 1871 ; 7 Mad. Jur., 137. 

S. 388 enables a Court to suspend execution of a sontence of imprisonmont in default of payment 
of a fine, when the sentence is of fine only. (Ss, 386, 887 provide for tho lovy of a fine.) 


CHAPTER XXI. 
Or tHe TRIAL OF WARRANT-CASES BY MAGISTRATES. 


251 [S. 213.] The following procedure shall be observed by Magis- 
Procedure in warrant trates in the trial of warrant-cases. 
Cases. 


Warrant-caso moans a case relating to an offence punishable with death, transportation or 
imprisonment for a term excecding six months.—S, 4 (s). 


252 [Ss. 190, 862; Act IV, 1877,8.143.] When the accused appears 
Bvidence for prosecu- or is brought before a Magistrate, such Magistrate 
tion. shall proceed to hear the complainant (if any) and 
take all such evidence as may be produced in support of the prosecution. 
The Magistrate shall ascertain, from the complainant or otherwise, the 
names of any persons likely to be acquainted with the facts of the case and 
to be able to give evidence for the prosecution, and shall summon to give. 
evidence before himself such of them as he thinks necessary. | 
ey 356 e¢ seg. provide for the manner in which evidence of witnesses in warrant-cases shall be 


reco: 

See note to S, 208 for the rules prescribed by the Calcutta High Court for observance by a Court 
in recording cvidence. 

Where an accused is brought before a Magistrate, that officor has no authority further to detain 
him in custody or to remand him to prison without some reason made manifest to him, either in the 
shape of sworn testimony given before him or in some other form which can be put on the record, 
and which is sufficient to justify him in sending the accused to prison.-Abdcol Kadir, 11 B. L. B., 

; (8. C.) 2 W. R., 23. 
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‘Whenover a Magistrate issues a summons he may, if he sees fit to do so, dispense with the 
personal attendance of the accused and permit him to appear by pleader, but he can at any stage of 
the proceedings direct the personal attendance of the accused, and if necessary, enforce his atten- 
dance.—S. 303. , 

If the personal attendance of the accused person be dispensed with, ho should be represented 
by a pleader [sce defn. 8, 4 (x) ] who should be provided with a mukhtarnama bearing a stamp of 


eight annas. 


953 [S. 215.] If upon taking all the evidence referred to in section 
Discharge of accused. 252, and making such examination (if any) of the 
accused as the Magistrate thinks necessary, he finds that no case against 
the accused has been made out which, if unrebutted, would warrant his 
conviction, the Magistrate shall discharge him. 
Nothing in this section shall be deemed to prevent a Magistrate from 
discharging the accused at any previous stage of the case if, for reasons to 
be recorded by such Magistrate, he considers the charge to be groundless. 


An illegal arrost by the Police, without a warrant issued, on complaint of non-cognizable 
offence is no valid ground for an order of discharge by a Magistrate. Hecannot pass an order of 
ramming until ho has heard the evidence against the accused.—Bomb. H. Ct., Sangapa San- 
krapa, May 21, 1878. 

‘All the ovidence referred to in 8, 252”’, that is, ‘all such evidence as may be produced in support 
of the prosecu: on’ and ‘such witnesses us the Magistrate may think necessary to summon” but 
this is modified by tho last para. of S. 253 which isnew. The Caicutta High Court has 
in numerous casos held that when a Magistrate terminates u trial without cxamining all the wit- 
nesses tendercd by the prosccution he cannot direct the complainant to be prosecuted for making a 
false complaint under S. 211, Penal Code.—In the matter of Ganjoo Singh and others, 2 Cal. L R., 
389. But under S. 215 Explanation III of the Code of 1872 then in force an order of discharge 
could not be passed until tho evidence of the witnessos for tho prosecution had been taken, This 
is now within the discretion of Magistrate. S. 476, however, states that before directing such a 
prosecution, the Court should make any preliminary inquiry that may be necessary, and if a Magis- 
trate under the last para. of S. 263 summarily discharges an accused, it will probably be necessary 
that before directing the complainant to be prosecuted, he should in tho preliminary inquiry examine 
whatever witnesses may be tendered on behalf of that person. 

Thore is no restriction put by this section on the power to examine the accused. In the cor- 

nding section (S. 209) relating to inquiries, it is stated that where the evidence has been taken 
and the Magistrate hus ‘“‘ examined the accused for the purpose of enabling him to explain any 
ciroumstances appearing in evidence against him” &c., 8, 289 relating to Sessions trials is like 8. 253 

eral in its terms regarding the cxamination of tho accused. But see 8. 342 which requires a 
Court, for the purposo of enabling an accused to explain any circumstances appearing in the evidence 
against him, to quostion him generally on tho caso after the witnesses for tho prosecution have been 
examined and beforo he is called on for his defence. 

Under the Codo of 1872 it was held that after an order of discharge passed by a Magistrate in 
any case except a Sessions case, that is, a case triable exclusively by a Court of Session, no Magis- 
trate could re-open the proceedings and commence a neW trial unless evidence be forthcoming which 
was not before the Magistrate in the first proceedings.—See Mohesh Mistree, I. L. R., Cal., 282; 
Mary Donelly, I. L. R., 2 Cal, 405; Gowdapa bin Vonkugowda, I. L. R., 2 Bomb., 534 &c., &e. 
But &. 437 of this Code has altered the law by enabling a High Court, Sessions Court, or District 
Magistrate to direct further inquiry to be made into the case of any accused porson who has been 


954 [S. 216; Act IV, 1877, Ss. 116, 122.] If, when such evidence 
Charge to be framed nd examination have been taken and made, the 
when offence appears Magistrate is of opinion that there is ground for 
proved. presuming that the accused has committed an offence 
triable under this chapter, which such Magistrate is competent to try, and 
which, in his opinion, could be adequately punished by him, he shall frame 
in writing a charge against the accused. 


Sch. V, No. 28 contains various forms of charges. 
It is unnecessary fora Magistrate to examine more witnesses than are sufficient to convince him 


of the truth of the charge, andin that view he is competent under 8. 342 to put questions to the 
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accused. The answers given to these questions, if any are given, will generally have as great effect 
as to the witnesses necessary to be examined on the part of the prosecution; and if after the coms 
plainant has been examined, questions put to the accused elicit answers which leave no doubt as to 
the commission of the offence, there seemsto be no reason why the Magistrate should not then frame 
the charge and call upon the accused to plead.—Mad. H. Ct., Sept. 12, 1864; Deo. 18, 1864. 

In framing a charge a Magistrate is not restricted to the offences stated in the complaint. If on 
the evidence he should find that an offence different from that which had boen specially charged in 
the complaint has been committed, he is compotent to inquire into and proceed against the accused 
with regard to the other offence.—Dhondu Ramchandra, 5 Bomb.,, 100, Crown Cases. 

The examination of an accused is by S. 342 declared to bo for the purpose of onabling him to 
explain any circumstances appearing on the evidence against him, and a Magistrato is accordingly 
empowered at any stage of the trial without previously warning him to put him such questions as he 
may consider necessary, and aleo for the samo purpose to question him genorally,on the case after the 
witnesses for the prosecution have been examined and before he is called upon for his defence. 


955 [S&S 217; Act IV, 1877, Ss. 120, 122.] The charge shall then 
piaa be read and explained to the accused, and he shall be 
asked whether he is cuilty or has any defenee to make. 

Tf the accused pleads guilty, the Magistrate shall record the plea, and 
may in his discretion convict him thereon. 


No inference can be drawn from a plea, if it does not amount to a distinct confession of the 
charge; the charge must be proved.—Mad. H. Ct. Pro., Dec. 14, 1871; 7 Mad. Jur., 186; an ad- 
mission which does not admit all the elements of the chargo is not a ples of guilty to the charge, 
as foc instance on a chargo under S, 211 Penal Code where he docs not admit that in making a false 
charge he intended to cause injury.—Gopal Dhanouk, 8 Cal. L. R., 471. (8. C.) 1 L. B., 7 Cal, 96: 
Sonaollah, 25 W. R., 23. 


256 [S. 218; Act IV, 1877, 8. 121.] If the accused refuses to plead 
or does not plead, or claims to be tried, he shall be 
called upon to enter upon his defence and to produce 
his evidence, and shall, at any time while he is making his defence, be 
allowed to recall and cross-examine any witness for the prosecution present 
in the Court or its precincts. 

If the accused puts in any written statement, the Magistrate shall file 
it with the record. 


For the cross-cxamination of witnosses, see The Evidence Act (I of 1872) Ss, 143, 148, et. seq. 

The examination of an accused person which may have been made before the preparation of a 
charge, will not dispense with the necessity for putting him on his defence after the charge has 
been prepared.—Golub Roy, 3 Agra, 156. 

A Magistrate held that, by simply pleading not guilty, the accused had made no defence such 
as to entitlo him to recall and cross-cxumine the witnesses for the prosecution; but this order was 
set aside by the High Court, who held that tho accused was entitleg to prove that ho was not guilty 
by cross-examining the witnesses.—Belilios, 19 W. It.. 53. 

The terms of 8. 256 remove many of the difficulties experienced from the corresponding 
section (218) of the Code of 1872. Thoaccused “ shall, at any time while he ts making his defence be 
allowed to recall and cross-examine the witnesses for the prosecution present in the Court or ite 
precincts ;” the words in italics are new. The accused has of course the right to cross-examine the 
witnesses for the prosecution after they have been examined in chief, that is, examined by the party 
who called them, tho cross-examination relating to relevant facts, (3. 138, Evidence Act), and the 
exercise of this right will not prevent his asking to have the witnesses recalled and cross-examined 
after he has been called upon to enter upon his defence provided that such witnesses are present in 
the Court or its precincts. A Magistrate has the discrotion under cortain circumstances (see 8. 257) 
to refuse to require the re-attendance of witnesses for the prosecution for purposes of cross-exe 
amination or he may first require the deposit of their reasonable expenses so that the accused can no 
longer insist on the witnesses being re-summoned. This alteration in the law will no doubt if 
judiciously carried out prevent the abuses felt under the former law. 

The object of the section is to secure to the accused the opportunity of croas-examining the 
witnesses for the prosecution after he has been informed as to the nature of the specific charge which 
he is required to answer. Until he knows this, he ie not in a position to decide on what pointe the 
evidence for the prosecution is material. If this opportunity be secured, he has no further right of 
recalling the witnesses for the prosecution. If he refuses to exercise this right, afterhe has entered 


Defence. 
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je. tin defence, he cannot demand asa right to recall the witnesses for the prosecution, if the case 
be adjourned, because he has not produced his witnesses. What his own witnesses may have to say, 
gan have little or no bearing on the cross-examination of the witnesses for the prosecution who are 
‘galled to support the charge but not to refute the evidence for the defence.—Baldeo Sahai, I. L. 
2 All., 268. 
= When, as frequently happens, it becomes necessary to summon witnesses for the defence from 
a distance, and consequently to adjourn the hearing for some days, the necessity of retaining in attend- 
ance the witnosses for the prosecution must occasion considerable inconvenience to the witnesses and 
expense to the public. ‘Therefore, the Magistrate should in all cases before granting an adjournment 
inquire of the uccused if he desires to exercise his right of recalling the witnesses for the prosecu- 
tion or consents to the discharge of any or all of them. If tho accused consents to their discharge, 
and they are discharged accordingly, he is not entitled to have them re-summoned as a matter of 
ight, but it would be in the discretion of the Mugistrate to re-summon them. Whether, if the 
istrate before granting an adjournment called upon the accused to exercise his right of recalling 
the witnesses for the prosecution, and the accused refused to do so at that time, the Magistrate would 
thereupon be at liberty to discharge the witnosses, for the prosecution need not aow be determined. 
In the present instance the Magistrate did call upon tho accused to oxercise his rights and there is no 
sufficient proof that the accused consented to the discharge of the witnesses, he was probably not 
aware that he had any option in the matter, and therefore it would be an unsound inference from 
his silence that he consunted to it. Tho accused was entitled to have the witnesses whom he desired 
to cross-examino re-summoned.—Lall Mahamed, 6 All., 284. 

An accused person in a warrant case has an undoubted right to have tho witnesses for the proses 
cution reoalled for tho purpose of cross-examination after the charge has been framed against him, 
unless he has waived that right; he may no doubt either waive it by cxpress words, or he may 
waive it by al) wing tho propor time in tho course of the trial to go by without availing himself of 
that right. Asa rule the proper and convenicnt time in the course of the trial is at the com- 
mencement of the defence of the accused person. But the law docs not lay down any rigid 
rule on the subjoct, and unless the accused porson has waived the right, he is entitled to recall 
and cross-examine the witnesses for the prosecution even after he has called and examined 
the witnosses for his defence. If a trial is likely to continuo over many days or a lengthened 
period, it may bo great harassment and vexation to the witnesses that they should all be compelled 
to remain at the place of trial until its termination, and it is right and proper that the Court should 

ermit them to go home as soon as their attendance at Court has become unnecessary. But it is 
faoumbént on the Court before it discharges a witness from the duty of attendance before the trial is 
ended, to ascertain from the accused person whether he has, or is likely to have, any need of the 
witness's testimony, and if he has such need then to take such steps for insuring the presence of the 
witness at tho required time as may bo nocessary. If a Magistrate before discharging a witness 
obtains tho assent of the accused person to his going away without any order for his re-appearance, 
then no doubt such asscnt would be the best possible evidenco of waiver of the accused person’s 
right to cross-oxamine. Nothing having been shown to have been done or omitted to be done on the 
of the accused, which could possibly be construed into a waiver of his right to cross-examine 
@ witnesses for the prosecution, though that right was not claimed until the witnesses for the defence 
had been oxamined, the Calcutta High Court held that the Magistrate was not competent to refuse to 
recall them, and setting aside the conviction ordered the trial to bo ro-oponed at this point.—Khur- 
ruckdharee Singh, 22 W. R., 44. See also Ram Kishon Halwai, 25 W. R., 48. 
“In the case of Thakoor Dyal Son, 17 W. R., 67 the following judgment was delivered by Oovcn, 
0. J., (Arnatis, J, sonOUERtg) . 

‘It does not clearly uppoar whether it was intended by the Code that there should be, previous 
to the preparation of the charge, a full cross-examination by the accused or by his pleader; it would 
rather seem, that that was not contemplated, and that the Magistrate should, in the first instance, 
examine the witnesses with a viow to secing whether there wus a primd facie case against the accused 

n, and then that he should prepare tho charge. 

*’ Now I do not say that if an accused person or his pleader went into a full cross-examination 
before the preparation of the charge, and were told that if he did that, he might be waiving his right 
to a further cross-examination after tho chargo had been prepared, that he would not be precluded 
from tho subsequent cross-examination. It is possible that if put to it, ho might be obliged to elect 
between the two, and not to have the inconvenient proceeding of the whole of the cfoss-examina- 
tion being again repeated. 

* But here that does not seem to have been done. The Magistrate appears to have allowed a 
cross-examination before the charge was prepared ; but when the accused was put upon his defence, 
it might be very important that some further question should be put to the witnesses for the prose- 
cution in order to elicit facts which might constitute a defence for him. I think that the Magistrate 
had no power to “7 that this should not be done, and that the cross-examination, which had been 
already had, should be the only cross-examination in the case. If the privilege of crose-examination 
had been abused and questions which had been put before and appeared to have been answered (the 
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witnesses understanding the questions), were repeated, the Magistrate might have stopped that and 
confined the cross-examination to its proper limits. I think it was not competent to him to refuse 
to allow the witnesses to be recalled and cross-examined after the accused had been upon his 
defence. 

“ Also, the subsequent section would entitle the accused person to call the witnesses as his own. 
Of course, he would oe in a different position then, and would not be allowed to cross-examine them 
aud treat them as witnesses for the prosecution. What he really required, and what he was entitled 
to, was to have them recallod and to cross-examine them, treating them as witnesses for the prosecu- 
tion.” —Thakoor Dyal Sen, 17 W. &, 61. 


' 957 CS. 362, para. 2; Act IV, 1877, 8. 143. ] If the accused applies 
Process for compelling to the Magistrate to issue any process for compelling 
production of evidenceat the attendance of any witness (whether he has or has 
snapncce etaccused: not been previously examined in the case) for the 
purposes of examination or cross-examination, or the production of any 
document or other thing, the Magistrate shall issue such process unless he 
considers that such application should be refused on the ground that it is 
made for the purpose of vexation or delay, or for defeating the ends of 
justice. Such ground shall be recorded by him in writing. 
The Magistrate may, before summoning any witness on such applica- 
tion, require that his reasonable expenses incurred in attending for the pur- 
poses of the trial be deposited in Court. 


By the terms of this section an accused by summoning a witness fur tho prosecution for the 
purpose of cross-examination would not make him his witness. The prosecution will of course be 
entitled to re-cxamine such a witness.—Lvidence Act (I of 1872), 8. 138. 

A person summoncd to produce a document docs not become a witness by the mero fact that he 
produces it, and cannot be cross-examined unless and until be is called as a witnuss.—Evidence Act 
(I of 1872), S. 139. 

When a Magistrate refused to summon witnesses cited by an accused person without assigning 
any reasons, and convicted him, the conviction was sct aside and ho was ordered to proceed accords 
ing to law.—ZJn re Satnaruin Singh, 1. L. R., 8 All., 392. A Magistrate is not at liberty to refuse 


such an application except for the reasons specifiuod in tho law.—Jx re Deola Mahtoon, 8 Cal. 
L. B., 72. 


958 [S. 220; Act IV, 1877, S. 126.] If in any case under this 
Acquittal. chapter in which a charge has been framed the Magis- 


trate finds the accused not guilty, he shall record 
an order of acquittal. 


If in any such case the Magistrate finds the accused guilty, he shall 
Conviction. pass sentence upon him according to law. 


If, however, before signing judgment it appears to a Magistrate at any stago of the proceedings 
that the case is one which ought to be tried by the Court of Session or High Court and he ig 
empowered to commit, he shall stay further proccedings and commit tho accused. If he is not 
empowered to commit, the Magistrate will submit the case with a brief report explaining its nature 
to any Magistrate to whom he is subordinate, or to such other Magistrate having jurisdiction as the 
District Magistrate directa.—Ss. 347, 346. 

Chapter XXVI, Ss. 366—372 provide for the recording and delivery of judgments of acquittal 
or conviction. Where a complete trial had been held except that no formal charge had been drawn 
and the prisoner had been acquitted, it was held that the mere absence of a formal charge would not 
prevent the order from operating as an acquittal unless it be shown that the absence of a charge 
has been in itself the cause of a failure of justice.—In the matter of Joga Pershad, 3 Cal, L. B., 131. 
This has now beco embodied in 8, 537. 

If the person convicted is serving under Govarnment in the Military Department, information 
should be given to the officer commanding the Regiment or Corps to which he belongs: and if he 
be serving under the Government of India in the Military Department, a copy of the conviction and 
oe should be forwarded to that Department.—Cal. H. Ct. Cir., 6 July 17, 1871. Bomb. Gaz. 1879, 

art I, p. 472, 

Whenever any Officer, enlisted soldier or sepoy is sentenced to fine of Rs. 200 or upwards or to 

imprisonment otherwise than in default of paying a fine not amounting to Rs. 200, the Court should, 
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of ite own motion, send a copy of its final order to the superior of the person convicted.—Govern- 
ment of India, 1632, Oct. 3, 1871: Govt. of Bengal, Cir. 68, Oct. 80, 1871: Smyth, p. 148. 

A copy of the decision should be sent to the head of the Department in which he is employed, 
whenever any Government servant is judicially convicted of any offence.—Govt. of India, Aug. 7, 1868: 
Govt. of Bengal 4589, Aug. 22, 1868. 


Sch. V. No. 28 gives the form of warrant for commitment on a sentence of imprisonment or fine. 

If the accused is convicted of an offence which is a non-cognizable offence, the Court shall in 
addition to the penalty imposed upon him, order him to repay to the complainant the fee paid on 
his application or petition, viz., eight annas.—(S. 18, Court Fees’ Act, VII of 1870) or the same 
acount paid on his examination (S. 18) and, when he has paid fees for serving processes, also the 
amount paid thorefor: all such fees to be roalised as if they were fines imposed by the Court.— 
Court Fees’ Act, VII of 1870, 8. 81. 


959 LS. 215; Act IV, 1877, S.118.] When the proceedings have 
been instituted upon complaint, and upon any day 
fixed for the hearing of the case the tomplainant is 
absent, and the offence may be lawfully compounded, the Magistrate may, 
in his discretion, notwithstanding any thing hereinbefore contained, at any 
time before the charge has been framed, discharge the accused. 

8. 845 declares that cortain offences may be compounded by certain persons without and with 


permission of tho Oourt before which the prosecution of such offence is pending.—Sch. II, Col. 6 
also specifies the offences which are compoundable. 


Absence of complainant. 


CHAPTER XXII. 
Or Summary TRIALS. 


2960 [Ss. 222, 223, 224.) Notwithstanding anything contained in 
Power totry summarily. this Code. 


(1) the District Magistrate, 

(2) any Magistrate of the first class specially empowered in this behalf 
by the Local Government, and 

(8) any Bench of Magistrates invested with the powers of a Magistrate 
of the first class and specially empowered in this behalf by the Local Govern- 
ment may try, in a summary way, all or any of the following offences :— 

(a) Offences not punishable with death, transportation or imprisonment 
for a term exceeding six months ; 

(6) Offences relating*to weights and measures, under sections 264, 265 
and 266 of the Indian Penal Code ; 

(c) Hurt, under section 323 of the same Code ; 

(2) Theft, under sections 379, 380 or 881 of the same Code, where the 
value of the property stolen does not exceed fifty rupees ; 

(e) Receiving or retaining stolen property, under section 411 of the same 
Code, where the value of such property does not exceed fifty rupees ; 

(f) Assisting in the concealment or disposal of stolen property, under 
section 414 of the same Code, where the value of such propetty does not 
exceed fifty rupees ; 

i Mischief, under section 427 of the same Code; 

h) House-trespass, under section 448 of the same Code; 

(}) Insult with intent to provoke a breach of the peace, under section 
604, and criminal intimidation, under section 506, of the same Code ; 

(7) Abetment of any of the foregoing offences ; 


—_— 
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(k) An attempt to commit any of the foregoing offences, when such 
attempt is an offence: 

Provided that no case in which a District Magistrate exercises the 
special powers conferred by section 84 shall be tried in a summary way. 


In the N. W: Provinces, all Magistrates of tho first class who aro or who have officiated as 
Joint Magistrates, and also all Assistant Commissioners who are or who have officiated in the first 
class, have been invested with powers to act under S. 260.—Govt. Not., Dec. 24, 1878, 

In Madras, every Magistrate of a Division of a District oxercising powers of a trate 
of the first class has been vested with the power of holding summary trials under 8. 206.—Mad. Gas, 
1874, p. 1186. 

1 the list contained in 8. 222 of the Code of 1872 the offence specified in (f) has been added 
and both to it as well as to (c), receiving or rotaining stolen proporty, a limitation has been placed on 
the jurisdiction to hold a summary trial only whero the value of the property does not exceed fifty 
Rupees as in case of theft. ; ; 

If any Magistrato, not being empowered by law on that behalf, tries an offender summarily, 
his proceedings shall be void.—S. 530 (q). 

Ss. 15, 16 relate to the powers and constitution of Benches of Magistrates and for the making 
of rules for their business. 

It should be noted that S. 262 declares that no sentenco of imprisonment for a term exceeding 
three months shall be passed in the case of any conviction in a summary trial, and as 8, 414 provides 
that there shall be no appeal by a convicted porson in cases tried summarily in which a Magistrate 
empowered to act under 8, 260 passes a sentence of imprisonment not exceeding three months only, 
or of fine not exceeding two hundred Rupces only, or of whipping only, an appeal would lie 
against a sentence passed in a summary trial held under.S. 260, only whore the sentence passed is a 
combination of any two or more punishments. If, however, the triul be held by a Bench of 
trates under 8. 261, an appeal would lio to the District Magistrates against any sentence p one 
8. 407. 

The restriction placed on the Magistrates’ powers in summary trials by 8. 262 will no doubt to 
& great extent removo the tomptation to adopt this casier modo of trial rather than the procedure 
and the additional labour of recording evidence as in warrant cases. It is not unusual to find that 
in a case in which the offence really committed is one that cannot be tried summarily, a su 
trial is held for a minor offence which forms onc of tho component parts of the offence actually 
committed and this minor offence buing one within tho list of offonces specified in 8. 260, the sume 
aS, trial is apparently logal. This -practico has been condemned in many judgmonts of the High 


The case of Chundor Seekor Thakoor, 22 W. B., 29 will sorve as an illustration of the practice 
‘rhe complaint was made of theft of property valued at Rs. 884, and after Police investigation was 
reported to be house-breaking by night in order to commit theft (S. 457, Penal Code) nvither of these 
offences being triable summarily. The Magistrate, however, summarily tried and convicted the 
accused of dishonostly roceiving stolen property (S. 411) an offence falling within 8. 222 of the 
Code of 1872. The proceedings were set aside as contrary to law, the following observations being 
made by the High Court :— 

“The powers conferred upon Magistrates undor Chapter XXII of the Code of Criminal Procedure 
appear not to have been intended to give them the power of altering @ charge brought against an accus 
ed person ao as to bring his case within the provisions of that Chapter, but when a charge of a serious 
offence, one which the Magistrate is not competent to inquire into summarily, has been regular] 
preferred, it is the plain duty of the Magistrate to apply the procedure prescribed for such cases an 
either to convict or acquit or commit for trial the person implicated. The procedure under Ohapter 
XXU is to be followed when a charge brought against the accused is plainly and directly one of 
those specified in 8. 260. Now, supposing that the Magistrate could properly and legally have broughé 
this case within the provisions of Chapter XXII, there were very cogent reasons why he should not 
havo done 80. Whether the Legislature intended to bring undor this Chapter all cases of receiving . 
stolen property, whether the value of the property stolen did or did not exceed Rs. 50, it is clear 
where the value is large and where the property has been acquired by 60 grave a crime as house. 
breaking, the offence is one which it would be proper to visit with a punishment far i 
months’ rigorous imprisonment, and in which consequently an appeal would lio to the of 
Session. In such a case therefore the provisions of 8. 227 (now 8 263) would manifestly not apply, 
and it would be necessary to record at least the substance of the evidence. As the case stands thers 
has been absolutely no trial and no investigation. into the charge preferred by the Police, vie. a 
charge under 8. 457 of the Indian Pena] Ocde.”—Jn re Chunder Seekor Thakoor, 22 W. B., 29; ses 
also In re Banco Madhub Dass, 23 W. K., 8, where the Magistrate in a summary trial convicted 
under 8. 352, Penal Code, of using criminal force instead of under 8. 353 of using criminal force to a 
public servant, &c. 
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A Magistrate cannot split up an offence into its component parts for the purpose of giving him- 
self summary jurisdiction. If a charge of an offence not triable summarily is laid and sworn to, 
the Magistrate must deal with the caso accordingly, unless he is at the outset in a position to show 
from the deposition of the complainant that the circumstances of aggravation are really mere 
exaggeration and not to bo believed. In this case the accused were tried and convicted summarily 
of being members of an unlawful assembly (S. 143, Penal Code) whereas the complaint made and 
the evidence showed that they were armed with swords, and should therefore have been tried under 
§. 144 which could not be tried summarily. Tho convictions were set aside and fresh trials were 
ordered.—In the matter of Abdool Kadir and others, 3 Cal. L. R., R., 44; (S.C.) I. L. R., 4, Cal., 
16. See also Chunder Seckor Sookul, 1 Cal. L. R., 434: Beputoolla, 2 Cal. L. R., 374: Dwarkanath 
oa 2 W.R, 89: Ram Chunder Chattcrjec, 25 W. R19: Bugleh Ali, 22 W. R., 66, 
&o., &c. 

The judgment of tho Calcutta High Court in the caso of Issur Chunder Mundul and othora, 25 
W. R., 65 is also deserving of careful attention :— 

“In this case certain persons have been convicted under 8. 426 of the Indian Ponal Code of 
the offence of mischicf, and sentenced to a fine of Ks, 20, or fifteen days’ rigorous imprisonment for 
each. Tho mischief charged was the causing cattle to trespass and graze on the prosecutor’s land. 

“‘Tho proceeding was nominally, by way of summary trial. Practically, it was a very hotly 
contested suit, in which the masters of the prosecutor and of the accused respectively asserted and 
tried to prove their right to the land on which the cattle were alleged to have trespassod. 

“8, 227 (of tho Codo of 1872, now re-enacted in S, 263 of this Code) enacts that in summary 
trials the Magistrate need not record the evidence of the witnesses, nor the reasons for passing the 
judgment, but that ho shall enter in a register, to be kept for the purpose, the prisoner's plea, the 
finding, and, in the case of a conviction, a brief statement of the reasons therefor. 

‘‘ How J) ttle this case really partook of the nature of a summary trial may be judged of from 
the time spent over it. Many days (the 13th, 14th, 15th, 16th, 17th, 19th and 20th of Junc) were 
occupied in the examination of witnesses, and a long written judgment was delivered on the 22nd 
of June. The record of the evidence and the judgment together fill 69 ory closely written pages, 
an office copy of which, written in the ordinary manner, covered more than 130 pages. 

“Such a proceeding is manifestly an abuse of S. 227, which section is intended to apply only 
to short and simple cases in which but little ovidonco is needed. As soon as the Magistrate discover- 
ed that the question before him was really a dispute between Mr. Gow Smith on behalf of the 
factory which hu represents and the porsons who ure throughout these proceedings spoken of as “the 
Tagore Daboos,”” he ought at once to have declined to proceed further and to have referred the 
parties to the Civil Court, <A bond fide claim of right deprives a Magistrate of jurisdiction to deal 
with o criminal charge ina summary way. And in this case there was a bond fide claim or asser- 
tion of right, so far at any rato as the accused persons wore concerned. To prove that the accused 
caused damage is nut ocnough. It must be proved against cach individual convicted that he caused 
the damage with a wrongful intent,—with a knowlcdge that he was not justified in doing it, and 
that “the Tagore Buboos’ had no reul title.” 

Whore tho jurisdiction to try a case of theft summarily depends on the pecuniary value of the 
property stolen, a Magistrate should indicate in the Register Statement that the value was such as 
to bring tho offence within his summary power.—Mad. H. Ct., Pro. Sept. 23,1878. Weir, 298. It 
should appear on the fuco of tho conviction what tho valuo of tho stolen property was.—Abheem 
Parirah, 20 W. H., 117. 

When an accused is also charged with a previous conviction of an offence under Chapter XVII, 
Penal Code, ho cannot ho tried summarily as the subsequent offence becomes a different offence from 
the act when standing alonc.—Mad. H. Ct. Pro., Sept. 23, 1878. Weir, 298. 

Because the Excise or Salt Act makes the confiscation of contraband articles follow on a convic- 
tion, the offence does not thereby become other than a summons-case for which a summary trial may 
be held. Tho confiscation is not a part of the sentence but a consequence of it.—Boidonath Dass, 
I. L. B., 3 Cal., 366, Futt Brncu. (S. 0.) 1 Cal. L. R., 442. 


96] [S.225.] The Local Government may confer on any Bench of 

Power to invest Bench Magistrates invested with the powers of a Magistrate 

of Magistrates invested of the second or third class power to try summarily all 
with lene power: or any of the following offences :— 


(a) Offences against the Indian Penal Code, sections 277, 278, 279, 
285, 286, 289, 290, 292, 293, 294, 323, 334, 336, 341, 352, 426, and 447 ; 

(6) Offences against Municipal Acts, and the conservancy-clauses of 
Police Acts, punishable only with fine, or with imprisonment for a term not 
exceeding one month ; 
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(c) Abetment of any of the foregoing offences; 
(d) An attempt to commit any of the foregoing offences, when such 
attempt is an offence. 


Ss. 15, 16 of this Code relate to Benches of Magistrates, their powers and rules for their guidance, 

§. 277 of the Indian Penal Codo relates to voluntarily fouling the water of a public spring or 
reservoir so as to render it unfit for ordinary use ; 

. 278, to voluntarily making the atmosphere noxious to the health of tho neighbourhood ; 
. 279, to rash or negligent riding or driving on a public way ; 

285, to rash or negligent conduct with respect to fire or combustible matter ; 

. 286, to rash or negligent conduct with respect to any explosivo substanco ; 

289, to wilful or negligent conduct with respect to any dangerous animal ; 

290, to the commission of a public nuisance ; 

. 292, to salo, &c., of obscene books ; 

293, to possession of obscenc books, &c., for sale, &c. ; 

294, to singing, &c., obscene songs, &c., to annoyance of othors ; 

$23, to voluntarily causing hurt without grave or sudden provocation ; 

334, to voluntarily causing hurt on grave or sudden provocation ; 

. 336, to rashly or negligently ondangering human life or personal safety of others ; 
341, to wrongful restraint ; 

. 352, to assault or criminal forco without gravo or sudden provocation ; 

. 426, to mischief ; 

. 447. to criminal trespass, 

With the exception of an offence undor 8. 323, Penal Code, all these offences aro summonse 
cases, and as such would fall under S. 260 (a); voluntarily causing hurt under 8S, 323 is, however, 
also triable summarily under 8. 260 (rc). 

All sentences passed by a Bench of Magistrates undcr 8. 261, if the Bonch oxorcises only powers 
of the second or third class, would be appealable to the District Magistrate.—-S. 407. If the Bench 
oxercises the powers of a Magistrate of the first class the trial would be held undor S. 260, and 
the right of appeal would be regulated by S. 414. 

Any two or moro persons authorized to exerciso all or any of tho powors of a Magistrate, who, 
until the Ist January 1873, acted togethor under Act XX VII, 1867, in the cities of Lahore, Jullun- 
dhur, Amritsur, Dolhi, Gujranwalla, Dora Ismail Khan, and Botala, may sit together as a Bench 
and such Bench has been invested with powers under 8S. 261.—Punj. Gaz., 1872, p. 2024, 


262 [S. 226.] Intrials under this chapter, the procedure prescribed 
Procedure for summons for summons-cases shall be followed in summons- 
and warrant-cases appli- cases, and the procedure prescribed for warrant-cases, 
cable. . shall be followed in warrant-cases, except as herein- 
after mentioned. 

No sentence of imprisonment for a term exceeding three months shall 
be passed in the case of any conviction under this 
chapter. : 

In accordance with this section the procedure in summons-cases or warrant-cases is to be 
followed according to the nature of the caso, but 8 355 provides that the evidence in summary trials 
held by eh dee of oe first or second class is to he recorded as in summons-cases and this is 
again subject to 8. 263 which directs that, where no appeal lies, tho Magistrate or Bench ia- 
trates need not record the evidence of the witnesses, ‘ a 

All the offences mentioned in 8. 260 except those under (a) are warrant-caacs, 

bie last Jes of Hog arcs is new and is a very important alteration of the law. 

e procedure for the trial of summons-cases by Magistrates i i i 
eg y Magistrates is contained in Chapter XX, . 

The procedure for the trial of warrant-cases by Majcistrates is containod i 
Ss. 251—259. — a ac 

263 [S. 227.] In cases where no appeal lies, the Magistrate or 

Record in cases where Bench of Magistrates need not record the evidence 
there is no appeal, of the witnesses-or frame a formal charge; but he 
or they shall enter in such form as the Local Government may direct the 
following particulars :-— 

(a) the serial number ; 
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Limit of imprisonment. 
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(b) the date of the tommission of the offence ; 

(c) the date of the report or complaint ; 

(d) the name of the complainant (if any) ; 

(ce) the name, parentage and residence of the accused ; 

(/) the offence complained of and the offence (if any) proved, and in 
cases coming under clause (d), clause (e) or clause (f) of section 260 the 
value of the property in respect of which the offence has been committed ; 

\) the plea of the accused and his examination (if any) ; 

(h) the finding, and, in the case of a conviction, a brief statement of the 


reasons therefor ; 
(1) the sentence or other final order; and 
(7) the date on which the proceeedings terminated. ° 


is new, and the words, “and his examination if any,” have been added to (g). 
fany Magistrato not being cmpowered by law in that behalf tries an offender summarily, his 
ings shall bo void. S. 530 (q). 
See note to S. 258 quoting the Court Fees’ Act (VII of 1870) Ss. 31, 18 regarding the repayment 
an accused, on conviction of a non-cognizable offence or wrongful confinement or wrongful 
restraint, of Court-Fees paid by tho complainant. 

No appcal lics in any case triod under 8. 260 against a sentonce of imprisonment only, not 
exceeding th vo months; or Of fino only, not exceeding two hundred rupees; or of whipping only.—S, 
414. But an appeal lics against covery order of acquittal (S. 417), and if in any summary trial the 
sentence passed is a combination of one or more of the punishments specified in S. 414 an appeal 
would lie tothe Sossions Court undor 8. 408. Where a Bench of Magistrates has been vested with 
powers of a Magistrato of the first class, or unless otherwise provided by an order of the Local 
Government, where ono of the members of a Bench is a Magistrate of that class, it is deemed 
a Magistrate of that class (S, 15). 8S. 414 applics also to cases tried under 8. 261. Although it 
refers expressly only to cases tried under 8. 260, in as much as all the offences specified in S, 261 are 
among those triable undor 8. 260, but if the Bonch is not vested with powers of tho first class, an 
appeal would lio to the District Magistrato against any sentence passed.—(S. 404). 

No provision is mado for the manner in which the examination of an accuscd person in a sum- 

trial is to be recorded except that it is not to be recorded as in « regular trial (S. 364); probably it 
would be recorded in the samo mannor us evidenco is recorded in such a trial, but the examination 
would be only for the purpose of enabling the accused to oxplain any circumstances appearing in 
evidence against him.—8. 342. 

Whero a Magistrate had inadvertently omitted to record a judgment as directed by 8, 263 (A), 
in a case in which he had convicted the accused in a summary trial, it was held that the omission 
could be remediod by a statement of the roasons for his ordor subsequently recorded, and inasmuch as 
the requirements of the law had thus been fully complied with, the High Court refused to interfere 
as a Court of Revision.—Jn re Dowlut Singh, 6 Cal. L. R., 273. 

The Magistrate should so state the rcasons for convicting tho accused, that, the High Court, on 
Revision, may judge whothor thgre are sufficient materials to support the conviction. Where they 
were not so stated, the conviction was set aside.—Jn re Punjab Singh, I. L. R., 6 Cal., 579. 

In a trial under this Chapter, under a procedure in which the Legislature has provided a mini- 
mum of protection for the person affected by the order, it is absolutely necessary that the Magistrate 
should most strictly observe the scanty formalitics prescribed, otherwise it will be absolutely impossi- 
ble for the High Court asa Court of Revision, or any other authority, to exercise the smallest 
control over proceedings which may form tho subject of complaint. See further remarks of Jackson, 
J., in tho caso of Joheri Singh, 22 W. R., 28. 

When the offence under trial under Chapter XXII is a warrant-caso, the prisoner should be 
called upon to plead to a definite charge which must be made verbally. The final order or judgment 
in auch cases should, where conviction is not made, invariably show whether the accused has been 
discharged or acquitted, the test being whether after hearing the evidence for the prosecution, the 
Court has called upon the prisoner to plead to a definite charge or not.—Smyth, pp. 101, 102. 

Whenever any Government officer is judicially convicted of any offence, a copy of the decision 
ahould be sont to the Head of tho Department in which he is employed, in order that such action as 
may be deemed proper may be taken at once.—Govt. of India, Aug. 7, 1868; Govt. of Bengal, 4589, 
Aug. 22, 1868. 

Whenever any officer, enlisted soldier or sepoy is sentenced by a Criminal Court to fine of 
Re, 200 or upwards, or to imprisonment otherwise than in default of paying a fine not amounting to 
Re. 200, the Court should proprio motw send a copy of its final order to the superior of the person 
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convicted.—Govt. of India, 1632, Oct. 8, 1871; Govt. of Bengal, fir. 58, Oot. 20, 1871; Smyth 
p. 148. 


964 [S. 228.] Inevery case tried summarily by a Magistrate or 
Record in appeslable Bench in which an appeal lies, such Magistrate or 
cases. Bench shall, before passing sentence, record a judg- 
ment embodying the substance of the evidence and also the particulars 
mentioned in section 268. ! 
Such judgment shall be the only record in cases coming within this 
section. 


See note to 8. 263 as to the summary trials in which an appeal lics against the sentence passed 
and note to S. 258 as to the repayment by the accused, on conviction of certain offonces, of bourt- 
Fees paid by the complainant. 

In the caso of Kheraj Mullah (20 W. R., 13; (8. C.) 11 B. L. R., 38), tho Sessions Judge in 
an appeal against a conviction pronounced under 8, 264, held that, from the substance of the evidence 
recorded, he could not form any opinion as to its credibility, and that thcre was nothing in the 
evidence which would warrant him in finding that tho witnosses woro not speaking the truth, or 
that the conviction was wrong: he thorefore dismissed the appeal. The High Court, however, held 
that as the Sessions Judge was unable with tho aid of tho Magistrato’s finding to form an independent 
judgment as to whether the prisoners had committed the offenco or not, it was his duty to have 
acquitted. The conviction was accordingly quashod. 

The Allahabad High Court has, however, hold undor the samo circumstances that the Sessions 
Judge should have roquired tho Magistrato to ropair the defoct by recording a judgment in which 
the substance of tho evidence should be fully ombodied, if nocessary re-oxamining the witnesses for 
that purpose, or that he should havo ordered a ro-trial.—Karan Singh, I. L. R., All. 680. 

A re-trial was ordered by tho Chicf Court, Punjab, in a caso falling undor 8. 264, because the 
Magistrate had omitted to record a judgment “embodying tho substance of tho evidonce on which 
the conviction was had.” —Bakku, Panj. Rec., 1874, p. 3. 

In the caso of Dowlut Singh, 6 Cal. L. R., 273, the Calcutta High Court rofusod to interfere in 
a case in which the Magistrate had omitted to record a judgment, but had subsequently remedied 
the defect by writing a bricf statemont of the reasons for his order. 

The following Circular 7, July 8, 1876 issued by the Calcutta High Court is deserving of 
attention :— 

“The attention of the Court has been recently called to a caso in which a Magistrate, havi 
tried an offence summarily and passed o scntonco from which an appeal lay, mado the record requir 
by 8. 264 of the Codo of Criminal Proceduro as an entry in tho rogistor prescribed by S. 268 and 
on the Appellate Court calling for the record of trial, cut out and sent up tho portion of the register 
containing this entry. There is reason to bolievo that this is not an isolated case. The practice of 
mutilating official registers is open to the gravest objaction, and is strictly prohibited ; there is no 
warrant for it in the law. 

*§, 263 of the Code of Criminal Proceduro directs that a rogister shall bo kept for a certain 
purpose, namely, for the purpose of entering such particulars as aro specificd in the section, in cases 
where no appeal lies. Tho provisions of this section do not apply to any othor cases. 

‘The judgment required to be drawn up in appealable cases under 8. 264 is to contain the parti- 
culars mentioned in 8. 263 and something mores namely, the substance on which the conviction was 
had. But it is not to be entered in the register of non-apealable cases, and is evidently intended 
to be in a separate form, so that, when necessary, it may be submitted to the Court of Appeal.” 


265 [Ss. 229, 230.] Records made under section 263 and judgments 
Language of record ana recorded under section 264 shall be written by the 
judgment. presiding officer, either in English or in the language 
of the Court, or, if the Court to which such presiding officer is immediately 
subordinate so directs, in such officer’s mother-tongue. 
The Local Government may authorize any Bench of Magistrates em- 
Bench may be author- Powered to try offences summarily to prepare the 
ised to employ clerk. aforesaid record or judgment by means of an officer 
serrated in this behalf by the Court to which such Bench is immediatel 
subordinate, and the record or judgment so prepared shall be signed by ach 
member of such Bench present taking part in the proceedings. 
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CHAPTER XXIII. 


Or TrRiAL8 BEFORE Higu Courts anp Courts or Ssssion. 


No Sessions Oourt shall ordinarily take cognizance of any offence as a Court of original jurisdic- 
tion unless the accused person has been committed by a Magistrate duly empowered in that behalf 
(8. 193), that is, by a District Magistrate, a Subdivisional Magistrate, a Magistrate of the first class 
or any Magistrate specially empowered by the Local Government (8. 206). 


A.—Preliminary. 
966 [Act X of 1875,8.3.] In this chapter, except in section 307, 
the expression “High Court”? means a High Court 
of Judicature established or to be established under 
the twenty-fourth and twenty-fifth of Victoria, chapter 104, and includes 
the Chief Court of the Panjab, and such other Courts as the Governor 
General in Council may, by notification in the Gazette of India, declare to 
be High Courts for the purposes of this chapter. 
Compa”o the definition given in 8. 4 (¢). 
967 [Act X of 1875, 8. 32.] All trials under this chapter before a 
Trials before High Court High Court shall be by jury 3 
to be by jury. 
and, notwithstanding anything herein contained, in all criminal cases 
transferred to a High Court under this Code or under the Letters Patent of 
any High Court established under the twenty-fourth and twenty-fifth of 
Victoria, chapter 104, the trial may, if the High Court so directs, be 
by jury. 
The power to transfor any particular criminal case or appeal for trial by itself is conferred on a 
High Court by S. 526. 
968 [S. 282] All trials before a Court of Session shall be either by 
Trials before court of jury, or with the aid of assessors. 
Bession to be by jury or 
with assessors. 
969 LS. 283, paras. 1, 2.] The Local Government may, by order in 
tinsel Goverimiontmay - Oe official Gazette, direct that the trial of all 
order trials before Court offences or of any particular class of offences, before 
offessiontobebyjury. any Court of Session, shall be by jury in any District, 
and may revoke or alter such order. 
When the accused is charged at the same trial with several offences of 
which some are and some are not triable by jury, he shall be tried by jury 
for all such offences. 


The Government of Bengal has ordered [Cal, Gaz. 1862, p. 87] that, in the Districts of the 
94-Pergunnahs, Hooghly, Burdwan, Moorshedabod, Nuddea, Patna, and Dacca, the trial by any 
Court of Session of any of the offences provided for by Chapters VIII, XI, XVI, and XVII of the 
Indian Penal Code shall be by Jury. These Chapters relate to offences against the public tran- 
quillity: false evidence and offences against public justice: offences affecting the human body : 
offences against property: On May 27th, 1862, (Cal. Gaz. 1862, p. 2041,) offences under 
Chapter AVIII of the Indian Penal Code, ¢. ¢, offences relating to documents and to trade or 
ee, marks, were added to the above list: and on October 18th, 1862. (Cal. Gaz. p. $416,) the 

was further extended by the addition of trials for abetments of, or attempts to commit, any 
of the above offences. In the Province of Assam all trials in the Sessions Court are held by 
~~" @as, 1862, p. 1286. | 


* High Court” defined. 


‘Ch, XXITIF. Ss, 269-270.] TRIAL BY JURY. 169 


After the Government order that the trial of all offences by the Court of Session in Assam should 
be by Jury, Goalparah, then a District of Assam, was transferred to Cooch Behar, and made subor- 
dinate to the Sessions Court of that Province,—held, that trial by Jury in Goalparah ceased on its 
transfer from Assam.—Khoodeeram, 8 W.R., 39. It has, however, since been ordered that the 
trial of all offences in the Sessions Court at Goalparah be held by Jury.—Govt of Bengal, 
August 31, 1867. 

In. Mapras the Government has introduced the system of trial by Jury into the Sessions Courts 
of Chittoor, Cuddapah, Rajahmundry, Tanjore, Tranquebar, Cuddalore, and Vizagapatam, but only 
for the following offences :— 

Theft, under Ss. 379, 380, 381, Penal Code. 

Robbery or gang robbery, under Ss. 392—5, Ss. 397—9, Ss. 400—2. 

Receiving stolen property, under Ss. 411, 412, 414. 


House-breaking, &c. 8s. 451—8, S. 461. 
In the Presidency of Bomnay, trial by Jury is hold only in the Sessions Court of Poona for all 


offences under Chapters VIII, XI, XII, XVI, XVII, XVIII of the Indian Penal Code, punishable 
with death, transpoxtation for life, or imprisonment for ton years or upwards; also for all abet- 
ments of, and attempts to commit, any of such offences.—Govt. Bomb., Not. August 81, 1867, 
Bom>. Gaz. 1875, p 798. ; 

All offences tried before the Recordor or Judge of Rangoon or Moulmein shall be by Jury. 
—British Burma, Gaz. 1875, Part II, p. 233. 

If an offence triable with the aid of Assessors is tried by a Jury, the trial shall not on that 
ground be invalid. If an offence triable by a Jury is tried with the aid of Assessors, the trial shall 
i on that ground only be invalid, unless the objection is taken before the Court records the 

ing.—S. 536. 

Where a case triable partly by Jury and partly with Assessors was inadvertently tried by Jury 
and the error was discovered after taking the verdict of the Jury, it was not competent to the 
Judge to treat the trial, as regurds some of the charges, to have beon held with Assessors and to 
convict on those charges against the verdict delivered. After delivery of the verdict, the trial by 
Jury cannot be declared by the Sessions Judge to be invalid; he is not competent to change the 
pharacter of the trial.—Bhootnath Dey, 4 Cal. L. R., 405. 


270 [S. 235.] In every trial before a Court of Session, the prose- 


Trial before Court of cution shall be conducted by a& Public Prosecutor. 
ission to be conducted 
Public Prosecutor. 

Public Prosecutors are appointed by the Governor-General in Council or the Local Government, . 
generally, or in any case, or for any specified class of cases in any local area.—S, 492. 

In Sessions trials, in the absence of the Prosecutor, or where no Public Prosecutor has been 
appointed, the istrict Magistrate or, subject to his control, the Sub-divisional Magistrate may 
appoint any other person not being an officer of Police below the rank of Assistant District Super- 
intendent to be Public Prosecutor for the purpose of that case.—8. 493. Sce Ramchunder Sircar, 138 
W. R., 18 where the practice of ordering the prosecution in Sessions trials to be conducted by officers 
of Police was declared to be objectionable. Ifa private person instructs a pleader, S, 4 (#), to 
conduct the prosecution, the Public Prosecutor shall conduct the prosecution, and the pleader so 
inatructed shall act under his directions,—S. 494, 

In Bomzay, the High Court has dirccted that Criminal Sessions shall commence in each District 
on the first Monday of each month, except when it shall be a close holiday, and, in that case, on the 
next Court-day. Sessions Judges are required to give notice to Magisrates once for all, up to what 
date after the commencement of the Sessions they will receive cases and prisonors for trial at the 
same Session.—Bom, H. Ct, Cir., 32. Bombs. Gaz. 1879, p. 472. 

In Benoa the following rules have been laid down for the fixing uf periodical Sessions (Oal, 
H, Ct., Cir. 5, Act 14, 1879, Wilkins, 101) :— , 

Tho Judge will, in the first weck of December in each year, fix the number of Sessions to be — 
held in the year following, and the dates on which respectively they are to begin (the number varys 
ing with the estimated or average number of trials, and not being less than six or more than ten in 
each year) and the Magistrates of the District in communication with all the Subordinate Magistrates | 
who exercise the power cf committing to the Sessions, and obtaining from them the particalars of 
all cases committed by them, will prepare and submit to the Sessions Judge, two days before the 
Commencement of each Session, a Calendar of all such cases in the form annexed :— : 


Calender of accused persons for trial before the Court of Session, 
Sessions of : 18. 





= 
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: fhe names of the witnesses should be placed on the back of the Charge Sheet, 
. The Magistrate will be careful to arrange the commitments with a view to the trial taking place 


at the earliest or the next ensuing Session, in order to avoid the needless detention of accused persons 
for prolonged periods. 


: Whenever a commitment is made, intimation will be immediately given to the Court of Session, 
through the Magistrate of the District, by a letter in the annexed form :— 


Fao | 
To 


Tun MAGISTRATE or 
Tux SESSIONS JUDGE or 


I beg to report that have this day committed to take his trial before the Court of Session 
¢he person named in the margin on the charge specified below. 


I have, &c. 


A. B., , 
Magistrate (as the case may be). 
OnARGES. 
1 


Tt will be unnecessary for the Court of Session to send any answer fixing a date for the trial. 
But the Judgo will be guided by the information which he thus receives in estimating the time which 
it will be necessary to devote to the Criminal Sessions, and consequently at what period he will be 
able to take 1p civil business thereafter. 

Prosecutvrs and witnesses will be bound over to appear ‘ at the next Criminal Sessions com- 
mencing on a 

But it will be the duty of the Magistrate, in order to prevent hardship and unnecessary deten- 
tion to such persons, so to arrange the coming on of casea before the Court of Session that such 

es may not be brought from their homes to the Sudder Station before they are actually required, 
and that they should have written notice of the specific date on which their attendance will be 
necessary, and it should be carefully explained that failuro to attend will be severely dealt with. 

The directions herein contained for committing Magistrates are to be observed, so far as they 
are applicable by Civil Courts and other authoritics committing persons for trial at the Sessions. 

n Manras the following rules are in force :— 

A monthly Session for tho trial of criminal cases is to be held in every District. Jurors, 
assessors, prosecutors, witnesses, and defondants admitted to bail should be required to attend on the 
first Monday, or. if that is an authorized holiday, on the first Court-day after the first Monday in 
each month. No departure from this rule is pormissible without the previous sanction of the High 
Court. There will be no Sessions during the adjournment of the Courts but a special Session must 
be held beforo the adjournment. Due notice must be given in tho District Gazette of the days of 
the month on which the several Sessions will respectively commence, and the Magistracy will make 
their commitments accordingly, taking care that there is sufficient time for the parties to reach the 
Court before the first day of the Sessions. 

All cases in which the records may be received and the parties present before the first day of 
any Session should bo tried at such Session.—Mad? H. Ct., April 10, 1862; Weir, App. xlv: Nov. 
14, 1862; Weir, App. xl vii. 


Un the termination of eath Session, a statement should be submitted to the High Court and 


| published in the District Gazette show the number of cases and persons brought before the Court, 


‘ 
t 
\ 
, 
a 


the number disposed of and the number postponed. distinguishing those cases in which a capital 
sentence has becn recorded.— Mad. HI Ct., Sept. 29, 1562; Weir, App. xlvi. 


In the Punsas it has been ordered that Jail deliveries of each District should be held at inter- 
vals of not more than ninety days, if there are prisoners awaiting trial, the selection of the time 


‘being left to the Judge.—Smyth, p. 93. 


271 CS. 287; Act X, 1875, Ss. 28, 29, 73.] When the Court is 


ready to commence the trial, the accysed shall ap- 
_ Commencement of trial. oor or be brought before it, and the charge shall 
‘be read out in Court and explained to him, and he shall be asked whether 
he is guilty of the offence charged, or claims to be tried. 


If the accused pleads guilty, the plea shall be recorded, and he may be 
Plea of guilty. convicted thereon. ‘ 

-, ‘When any person is committed for trial without a charge or with an imperfect or erroneous 

the Court, or, in the case of a High Court, the Clerk of the Crown may frame a charge, or add 


~ — —_— 
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to, or otherwiee alter the charge as the case may be. (S. 226.) The Court may also alter any charge 
at any time before the verdict of the jury is returned or the opinions of the assessors are ex 

every such alteration being read and explained to the accused, (S. 227,) and may either proceed with 
the trial, (S. 228,) or direct a new trial or adjourn the trial for such period as may be necessary, 
(S. 229,) but whenever a charge is altered after the commencement of the trial, the prosecutor and 
the accused shall be allowed to recall or re-summon and examine with reference to such alteration 
any witness who may have been examined. (S. 231.) 

A Sessions Judge is not competent to return a case for trial by the Magistrate who committed 
it to the Court of Session. He should rather try the case himself, and, if in his opinion it should 
have been tried by the Magistrate, he should point out tho error in committing it.—Mad. H. Ct. Pra 
Aug. 26, 1862. Weir, 280. 

+ When the accused is charged with an offence after a previous conviction for any offence, that 
part of the charge shall be reserved until the accused has either pleaded guilty to, or been convicted 
of the subsequent offence.—A special prccedure is provided for such cases.—See 8. 310. 

It should appear on the face of the proceedings that the charge has been duly read and explain- 
_ to the accused and his plea shall be recorded.—Gopal Dhanook, L. R., 7 Cal, 96; (3. U.) 8 Cal, 

R., 471. 

The accused person should plead to the charge by his own mouth, and not through his 
pleader.— Roopa Goalla, 15 W. R., 42. 

Where a charge is regarding an offence which has a special meaning (¢. g. murder) it should be 
fully explained to the prisoner; an admission that he killed the accused is not a plea of guilty.— 
Vaimbillee, I. L. R., 5 Cal., 826. An admission which is not an admission of all the elements of the 
charge is not a plea of guilty.—Gopal Dhanook, 8 Cal L. R., 471. (8S. 0.) I. B., 7 Cal. 96. 

So where the prisoner admitted that he bad killed his wife, but added that at the time he was 

‘not in his right mind, a Judge should proceod to hold a regular trial.—Chey$ Ram, 6 All., 110. 
;; No inference can be drawn from a plea; if it does not amount to a distinct confession of the 
phar e, the charge must be proved —Mad. H. Ct. Pro., Dec. 14, 1874; 7 Mad. Jur., 186. 
f the accused person pleads guilty, it is unnecessary to call for an opinion from the Assessors 
W.K,2C.L.,6; lod, 4; Mad. H. Ct., Supt. 27, 1863), or a verdict from the Jury (6 W. B., 1 
¢ : re or even to appoint Assessors.—Sreekant Ghosal, 10 W. K., 43; (8S. C0.) 2B. L. RB. Pek 
‘ch, 28. 

‘ When an accused person pleads guilty, and is forthwith convicted by tho Sessions Judge, the 
following finding should be used :—Tho accused pleads guilty of , and the 
Courts directs, &c., &c.—8 W.K., 21, C. L. 

If the accused person pleads guilly, it is not absolutely necessary to record the evidence for the 
prosecution (Cal. H. Ct,, 359, 1882]; the Sessions Jndge may record it if he thinks proper (Jd., 810, 
1863] ; but it may be sometimes necessary to proceed with the trial, us, for instance, when a person is 
accused uf having intentionally given false evidence by making statements which are contradictory 
one of the other, and he may plead guilty of having falsely made one statument. Here the two state. 
ments may be both false; and because the prisoner has pleaded guilty to one charge, he should nof 
of necessity be acquitted of the other, Looking to the special nature of such charge, the prisoner 
ought not to be allowed to elect which statement he shall admit to be fulse: the fact should rather be 
tried, as under S. 237 it is optional with the Court to do.—8 W. R., 6, C. L. 

If the prisoner pleads guilty to a specific charge, he cannot on such plea be convicted of any 
other offence. Thus, if he pleads guilty to a charge of murder, he cannot be convicted of the lesser 
offence of culpable homicide not amounting to murder, If there are tircumstances given in evidetce 
before the committing Magistrate which apparently reduce the offence, the Sessions Judge, in ex 
his oe should hold the trial and take the verdict of the Jury.—Mad, H. Ct. Sept. 14, 1881, 

eir, 802, 

If the prisoner pleads guilty and the evidence before the committing Magistrate raises great 
doubt whether at the time of committing the offence, he was, by reason of unsoundness of mind, 
capable of knowing the nature of the act charged or that he was doing what was wrong or 
to law, the Sessions Judge should not convict on that plea, but should proceed with the trial, 
ing the evidenco and taking the verdict of the jury or thg opinions of the assessors.— Vaimbillee, I, L, 
B., 5 Cal., 826; Cheyt Ram, 6 All., 110. 

But if after pleading not guilty and claiming to be tricd, a prisoner confesses in the course of 
the trial, the Sessions Judge cannot convict him on such confession without taking the verdict of the 
Jury. All the evidence including that confession should be laid before the Jury for their verdict, 
Mad. H. Ct. Pro., Nov. 12, 1866. Weir, 301, This would also apply to the opinions of the Asseneorg 
where that form of trial is adopted. 


272 [Ss. 238, 265; Act X, 1875, Ss. 30, 34.] If the accused refuses 
Refusal to plead or claim +0, or does not, plead, or, if he claims to be tried, 


to be tried. the Court shall proceed to choose jurors or assessors, 
ne harain: ftor dirertod «nd ta try theo a+ : 
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Provided that, subject to th right of objection hereinafter mentioned, 
: eis} by same jury or as. the same jury may try, or the same assessors may 


" geunoraofseversioffenders aid in the trial of, as many accused persons succes- 
| Ra succession. sively as the Court thinks fit. | 


If the prisoner pleads not guilty, he must be tried; he cannot be convicted at once on @ con- 
fossion made to a Magistrate,——Hursookh, 2 All., 479. If there is no evidence offered for the prose- 
eution, the | aera should be called upon to plead to the charge, and if he pleads not guilty, the 
Judge should instruct the jury or assessors that they are bound to find him not guilty, —4 Mad.. xxxix 
Apy., Pro., March 9, 1869 (8. C.) Weir, 804. ; 

Any Public Prosecutor appointed by the Governor-General in Council or the Local Government 
may, with the consent of the Court, in cases tried by jury before the verdict of the jury, and in other 
cases before the judgment is pronounced, withdraw from the prosecution of any person, and upon 
euch withdrawal, after a charge has been framed, he shall be acquitted. S.—494. 

- ° When the accused person makes no answer to the inquiry whether he is guilty or has any defence 
‘to make, it should be ascertained whether he is obstinately mute or dumb ex visitatione det. If he be 
found to be obstinately mute, the plea of not guilty should be recorded, and the trial should proceed. 
If he be found to be dumb ez visitatione dei, an inquiry should be made as to whether he is sane or 
insane or incapable of being tried. If found sane, a plea of not guilty should be recorded, and the 
trial should proceed, but if found to be insane, the procedure laid down by Chapter XXXI should be 
followed.— Bom. H. Ct., Sattya Nandi Appa, August 9, 1869. 

There should be a change of Assessors after the trial of every third or fourth case.—Mad. H. Ct. 
Pro., Feb. :1, 1863, Weir, 365. 

The accused person should not be examined by the Sessions Judgo immediately after he has been 
called upon to plead, if his plea bo “not guilty.”—Sib Deb and others, 8 Agra, 85, An examination 
under the present Oode is for the purpose of enabling the accused to explain any circumstance 
appearing in evidenco against him.—8. 342. 


973 [Act X, 1875, 8. 14.] In trials before the High Court, when it 
Hatry on unsustainable appears to the High Court at any time before the | 
ehaxge. commencement of the trial of the person charged, 
that any charge or any portion thereof is clearly unsustainable, the Judge | 
may make on the charge an entry to that effect. 
Such entry shall have the effect of staying proceedings upon the charge | 
BWileot of entry. or portion of the charge, as the case may be. 


| In a Sessions trial the Public Prosecutor with the consent of the Court can at any time withdraw | 
from the prosecution of any person.—S, 494. See also note to S. 272 ante. 


C.—Choosing a Jury. 
974 [Act X, 1875, Ss. 38, 286.] In trials before the High Court the 
Wymber of jury. jury shall consist of nine persons. 


In trials by jury before the Court of Session, the jury shall consist of 
such uneven number, not being less than three, or more than nine, as the 
Local Government, by order applicable to any particular district or to any 
particular class of offences in that district, may direct. 

The number of the jury has been fixed by the several Local Governments thus: in Bryeat, five 
in cases in which the accused is not an European or American ; Cal. Gaz. 1873, Part I, 741 ; in Maprag, 
five in trials before Sessions Court; Gaz., 1878, p. 718: in Bomsay, five whenan European not being 
an European British subject or an American is the accused or one of the accused, and also in the Court 
of Session at Poona ; Gaz., 1873, p. 129: in the N. W. Provincrs, seven ; Aug. 23, 1873, p. 1042 ; in 
the Ponsa, nine in Lahore, Rawul Pindee and Peshawur, five in Umballa, Mooltan and Sealkote ; 
three in all other Districts; Gaz., Jun. 30, 1873, p. 60; in the Canrrat Provinces, five in N 
gubbulpore, Sangor, Raipore, Hoshungabad, three in all other Districts.—Gas., Jan. 25, 1878, 
Part +] Pp. a2 “ 
| 275 (5. 241.] Ina trial by jury, before the Court of Session, of a 

| Gury for trialof persong Person not being an European or an American, a 
-iags Buropeans or Ameri. majority of the jury shall, if he so desires, consist of 
;,gans before Court of Ses- persons who are neither Europeans nor Americans, 
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in trials of European British subjects before a Court of Sessionpif before the first juror is called 


and accepted, or the first assessor is appointed, as the case may be, any such subject requires to be 
tried by A mixed jury, or by a mixed set of assessors not less than half the number of jurors or assessor 


shall be Europeans or Americans or both Europeans and Americans.—S. 461. : 


276 [Ss. 240, 248; Act X, 1875, Ss. $3, 88, 49.] The jurors shall 
Jurors to be chosen by be chosen by lot from the persons summoned to act 


lot. as such, in such manner as the High Court may 
from time to time by rule direct : 
Proviso. Provided that— 


first, pending the issue under this section of rules for any Court, the 


Existing practice main. practice now prevailing in such Court in respect to 
tained. ° the choosing of jurors shall be followed ; 
secondly, in case of a deficiency of persons summoned, the number of jur- 
Persons not summonea OF8 required may, with the leave of the Court, be chosen 
when eligible. from such other persons as may be present; and ° 
thirdly, in the Presidency-towns— 
Trials before special (a) if the accused person is charged with having 
jurors. committed an offence punishable with death, or 
(b) if in any other case a Judge of the High Court so directs, 


scribed. 


Subject to the right of objection, the same jury may try as many accused persons successively ae 
the Court thinks fit.—s. 272. 
The practice in the High Court, Bombay, original criminal jurisdiction, regarding choosi 


persons by lot is described in the caso of Rey. v. Vithaldas Pranjivandas and others, I, L. rs, 


Bomb. 462. For the practice in Calcutta sco Belchambers, Rules and Orders, pp. 261, 262. 

Before the commencement of the proceedings of a trial, the Sessions Judge should record, in 
English, the names of all the jurymen in attendanco at the Seasions, and, after selection by lot, 
under S. 267, of the persons who constitute the jury in tho particular case before the Court, the 
names of those solected. These papors should form part of the record of the case. If any objection 
be raised to any juror, the name of the objector, the nature of tho objection, and the decision of 
the Court should be recorded.—Cal. H. Ct. Cir, 4, June 23, 1865, 


277 (S. 248, paras. 1,2; Act X, 1875, Ss. 47, 53.) As each juror 
Names of jurors to be 18 chosen, his name shall be called aloud, and, upon 
called, his appearance, the accused shall be asked if he 
objects to be tried by such juror. s 
Objection may then be taken to such juror by the accused or by’the 
Otisstion 6 jusors: Ae td and the grounds of objection shall be 
stated : | 


Provided that, in the High Court, objections without grounds stated. 
Objection without Shall be allowed to the number of eight on behalf: 
grounds stated. of the Crown and eight on behalf of the person OF. 


all the persons charged. 


978 (Se 244, 245, 405, 408; Act X, 1875, Sa. 47, 54, 57.] Any. 


objection taken to a juror on any of the followin 


Grounds of objection. = rounds, if made out to the satisfaction of the C iy. 


shall be allowed :— 
(a) some presumed or actual partiality in the juror ; 
_ (6) some personal ground, such as alienage, deficiency in the qualifica- 
tion required by any law or rule having the force of law for the time being. 


L 
3 


the jurors shall be chosen from the special jury list hereinafter pre- 
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in force, or being under the age of twenty-one or above the age of sixty 
“saears 
ied ‘d (c) his having by habit or religious vows relinquished all care of world- 
dy affairs ; 
: 2 (d) his holding any office in or under the Court ; 
’ (6) his executing any duties of police or being entrusted with police- 
' duties ; 
 ( f ) his having been convicted of any offence which, in the opinion of 
‘the Court, renders him unfit to serve on the jury ; 
“ , (g) his inability to understand the language in which the evidence is 
given, or, when such evidence is interpreted, the language in which it is 
interpreted ; ° 
(A) any other circumstance which, in the opinion of the Court, renders 
»‘bim improper as a juror. 

"979 [S. 243, paras. 8, 4; Act X, 1875, Ss. 48, 55,56.) Every objec- 
es tion taken to a juror shall be decided by the Court, 
, Decision of objection. = 5.4 such decision shall be recorded and be final. 

If the objection is allowed, the place of such juror shall be supplied” 

_ Supply of place of juror by any other juror attending in obedience to a sum- 
against whom objection mons and chosen in manner provided by section 276; 
allowed. or, if there is no such other juror present, then by 
any other person present in the Court whose name is on the list of jurors, 
or whom the Court considers a proper person to serve on the jury, provided 
that no objection to such juror or other person is taken under section 278 . 
‘and allowed. 


If any objection be made to a juror, the name of the objector, the nature of the objection, and 
the decision of the Court should be recorded.—Cal. H. Ct. Cir. 4, June 23, 1865. 


280 LS. 246; Act X, 1875, S. 58.] When the jurors have been 
chosen, they shall appoint one of their number to 
be foreman. 

. The foreman shall preside in the debates of the jury, deliver the verdict 

Of the jury, and ask any information from the Court that is required by the 

“gary or any of the jurors. 

. {If a majority of the jury do not, within such time as the Judge thinks 
reasonable, agree in the appointment of a foreman, he shall be appointed 
by the Court. 

281 When the foreman has been appointed, the jurors shall be sworn 
Swearing of jurors, under the Indian Oaths Act, 1873. 


Christian j urors, to whom oaths are administered, should be sworn on the New Testament. 
oe _tllowing forms of oaths and affirmations for jurors have been introduced by the several 
In Benaat, (Cal. H. Ct. Cir. 12, June 7, 1873; Wilkins, 87). . 

(Oath.) 


i, - swear that I will justly and truly try and determine the questions submitted to the jury 
‘his case, and will give a true verdict according to the evidence. 
oo So help me God. 


| Foreman of jury. 


oe (Afirmation.) 
I solemnly declare that I will justly and truly try and determine the questions submitted to 
He Jury in this case, and will give a true verdict according fo the evidence, : 


Pid bsg 1 


; Ry fey 
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In Mapnas, (Mad. H. Ot., Aug. 16, 1873.) e 
(Oath. ) 7 
You shall well and truly try and true deliverance mnke between our Sovereign Lady the Queen 
and the prisoner at the bar, and a true verdict give according to the evidence. 
So help you God. 
(Afirmation.) 


I solemnly affirm in the presence of Almighty God that I will judge truly between the Ques. 
and the prisoner at the bar, and will give a true verdict according to the evidence. “ 


In the Nortx Westaex Provinces, Cir. 4, May 2, 1873); andin the Punxsan (0. Ct., Panjab 
Cir, IX, May 8, 1873; Smyth, 288, 284). J 
( Oath.) 


I shall well and truly try and true deliverance make between our Sovereign Lady the Queen 
and the prisoner at {ho bar, and give true verdict according to the evidence. So help me God, 


( Affirmation.) ae 
I solemnly affirm in the presence of Almighty God that I shall well and truly try and tae 


deliverance make between our Sovereign Lady the Queen and the prisoner at the bar, and give true 
verdict according to the evidence. 


982, [S. 254.] If, in the course of a trial by jury, at any time 
Procedure when juror before the return of the verdict, any juror, from any 
ceases to attend, &o. sufficient cause is prevented from attending through. 
out the trial, or if any juror absents himself, and it is not practicable to 
enforce his attendance, or if it appears that any juror is unable to under- 
stand the language in which the evidence is given, or, when such evidence ig 
interpreted, the language in which it is interpreted, a new juror shall be 
added, or the jury shall be discharged and a new jury chosen. 
In each of such cases the trial shall commence anew. 


Any juror who fails to attend after an adjournment of the Court after being ordered to attend 
is liable by order of the Court of Session to » fine not exceeding one hundred Rupees, or, in default 
of recovery of the fine, to imprisonment in the Civil Jail for the term of fifteen days, unless the 
fine be puid before the end of that term.—S8. 332. 


283 [Act X, 1875, S.99.] The Judge may also discharge tke jury 
Discharge of juryinoase Whenever the prisoner becomes incapable of remain- 
of sickness of prisoner. ing at the bar. 


D.—Choosing Assessors. 


984 [S. 239.] When the trial is to be held with the aid of asses- 
Assessors how chosen, 8078» two or ‘more shall be chosen, as the Judge thinks 
fit, from the persons summoned to act as such. 


, The law does not as in the case of jurors provide for objections being made to an assessor, The 
choice of jurors is by lot, Lut of assessors entirely with the Sessions Judge who in exercising this 
power wiil no doubt pay every consideration to any reasonable objection raised. An European British 
suiject under trial before a Court of Session may beforo the first Assessor is appointed, require the 
trial to be held by a mixed set of ussessors not less then half of whom shall be Europeans o¢' 
Americans, or both Europeans and Americans.—S. 451. 


a same Assessors may aid in the trial of as many persons succossively as the Court thinks fi¢, 
285 [S. 259.] If, in the course of a trial with the aid of assessors. 
Procedure when asses- at any time before the finding, any assessor is, 
aoe lnnnable toettend: from any sufficient cause, prevented from attendin 
throughout the trial, or absents himself, and it is not practicable to enforce 


his attendance, the trial shall proceed with the aid of the other assessor 
OF assessors. | 


it 
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.. If all the assessors are prevented from attending, or absent themselves, 
the proceedings shall be stayed, and a new trial shall be held with the aid 


of fresh assessors. ‘ 


An assessor failing to attend after an adjournment of the Court after being ordered to attend is 
Mable by order of the Court of Session to a fine not exceeding one hundred Rupees or, on default of 
‘covery of the fine imposed, to be imprisoned by order of the same Court in the Civil Jail for 
the term of fifteen days, unless such fine is paid before the end of that term.—S. 832. 

a 


H.—Trial to Close of Cases for Prosecutiom and Defence. 


986 [S. 247; Act X, 1875, S. 59.] When the jurors or assessors 
Opening case for prose- have been chosen, the prosecutor shall open his case 
cution. by reading from the Indian Penal Code or other law 
the description of the offence charged, and stating shortly by what evidence 


he expects to prove the guilt.of the accused. 
Vixamination of witnesses. The prosecutor shall then examine his witnesses. 


The jurors or assessors may put any question to the witnesses through or by leave of the 
Fudge which the Judge himself might put, and which he considers propor.—Act I, 1872, 3, 166. 


987 [S. 248; Act X, 1875, 8. 60.] The examination of the accused 
Pxamination of accusea uly recorded by or before the committing Magis- 
sefore Magistrate to be trate shall be tendered by the prosecutor and read 
vidence. as evidence. 


From the use of the words “ by or before the committing Magistrate,” S. 287 would not apply 
30 a statement or confession recorded under S. 164 by another Magistrate. But such statement or 
sonfession would nevertheless be receivable in evidence if put in as it should be. 

Whenever any document is produced before any Court purporting to be a statement or confes- 
sion made by any prisoner or accused person taken in accordance with law and purporting to be 
signed by any Magistrate, the Court shall presume that the document is genuine ; that any statements 
aa to the circumstances under which it was taken, purporting to be made by the person signing it, 
are true ; and that such statement or confession was duly taken.—Act I, 1872 (Evidence Act), S. 80, 

If any Court before which a confession or other statement of an accused person recorded under 
3. 164 or 864 is tendered in evidence finds that the provisions of such section have not been fully 
yomplied with by tho Magistrate recording tho statement, it shall take evidence that such person duly 
made the statement recorded ; and, notwithstanding anything contained in the Indian Evidence Act, 
3. 91, such statement shall be admitted if the error has not injured the accused as to his defence on 
ho merits,—S. 633. 

If the confession of an accused person before the Magistrate forms part of the evidence against 
the persons committed for trial to the Court of Session, it should be accompanied by a translation 
mto lish.—Cal. H. Ct Cir. 4, Aug. 10,1872. Wilkins, 105. 

It fs not optional with the prosecution to tender as evidence the examination of the accused 

wreon before the committing Magistrate. If it is not put in, the Judge is bound to call for it and 
@ require it to be put in—Sheikh Mehr Chand, 13 W. R., 63. 

It should be put in and read as a part of the case for the prosecution, before the accused person 
is called upon to enter on his defence. It should be detached from the record of the preliminary 
inquiry, and attached to that trial (Cal. H. Ct. Cir, 11, Sept. 2, 1867, Wilkins, 104, also Cir. 4, 
Aug. 10, 1872, Jd. 105) and marked as an exhibit, a note to the effect that this has been done being 
entered on the record.— Mad. H. Ct., March 31, 1869. Weir, 308. 

_ The Judge is not bound to read over to the accused persons the confessions made by them to 
ihe Magistrate, and to ask them expressly if they have any objection to the recgption of those 
onfessions.— Misser Sheikh, 14 W. R., 9. 

The statement made by an accused person must be taken in its entirety. In a case in which 
the only evidence against the prisoner was his statement that he accompanied the dacoits for a short 
distance, but turned back almost immediately, and had nothing to do with the dacoita, and did not 
“ven know that such an offence was in contemplation, it was held that this amounted to no evidence 

nst him, and he was acquitted.— Greedharee Manjee, 7 W. R., 89; see also Sheikh Boodhhoo, 8 

W. B., 88; also Krishto Mundul, 7 W. R., 7. : 
_ ,. & confession made before a Magistrate, but retracted before the Sessions Court, is still evidence 
ageinst the prisoner, and sufficient for his conviction, provided that the Court is satisfied that it was 
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voluntarily made and is genuine.—-Sreemotes Mongola, 6 W. B., 815 Jhuree, 7 W. B., 41; Masage: 
mat Jema, 8 W. B., 40. It is not necessary that a confession should be corrobarated by other, 
eridense—-Eanices Sonthal, 6 W. R., 73; Chokoo Khan, 6 W. R., 70; Bhukan Rajwan, 13: 
@ he | 4 e , 4 
But where the only evidence in a Sessions trial is a confession made to a Magistrate, amd 
subsequently retracted before the case left that Court, and misconduct on the part of the Police im 
the investigation is proved, it is not safe to convict on such evidence without corroboration . 
-~-Suffirooddeen and others, 2 Cal. L. R., 132. ie) 
The Evidence Act (I of 1872), S. 30, deol that when more persons than one are being tried ” 
jointly for the same offence, and a confession made by one of such persons, affecting himself and “me 
other of such persons, is proved, the Court may take into consideration such confession as against 
such person as well as againet the person who makes such confession. ‘This has been discussed in | 
many judgments of the High Courts, the substance of which will be found ona reference to that law 
in the Appendix. 


988 [S. 249; Act X, 1875, S. 75.] The evidence of a witness duly 
Evidence given at pre- taken in the presence of the accused before the com~- 
fiminary inquiry admis- mitting Magistrate may, in the discretion of the 
sible. presiding Judge, if such witness is produced and 


2xamined, be treated as evidence in the case. 


To bring S. 288 into effect, the particular witness must have been examined in the High Oourt 
or Sessions Court, his evidence must have been taken before the committing Magistrate in the pre« 
sence of the accused, and an opportunity for cross-examination givon.—Dham Mundul and others, 
Cal. H. Ct., Feb. 25,1880. A witness is not always oxaminod in the prosence of the accused, for 
instai.ce, he may be examined by commission (Ss. 503—608), or, if it proved that the acoused has 
absconded and there is no immediato prospect of arresting him, the committing Magistrate may, in his 
absence, examine witnesses on behalf of the prosecution and record their depositions, and any suck 
deposition may be given in evidence on the subsequent trial of the accused, if the deponent is dead «: 
or is incapable of giving evidence or his attendance cannot be procured without an amount of delay, | 
expense or inconvenience which, under the circumstances of the case, would be unreasonable, 
8.612. The Evidence Act S. 33 also enables a Court, under the samo circumstances, and also if the 
witness is kept out of the way by the adverse party, to use as evidence, evidence given by a witness 
in a judicial proceeding for the purpose of proving in a subsequent judicial proceeding or in a latey. 
ttage of the same judicial proceeding, the truth of the facts to which it relates. Provided, that the 
roceeding was between the samo parties ; 

that the adverse party in the first proceeding had the right and opportunity to cross-examine, 


that the questions in issue were substantially the same in the first as the second proceeding—~ 

Explanation. A criminal trial or inquiry shall be deemed to be a proceeding between the proses 
sutor and the accused within the meaning of this section. 

If a Sessions Court acta in accordance with S. 288, it should incorporate with the record of ite 
wn proceedings the evidence taken by the committing Magistrate.—See Cal. H. Ct. Cir, 4, Aug. 10, 
872. Wilkins, 106, | 

A certificate of a Magistrate would, under §. 80 of the Evidence dct, afford primd facie evidence 
of the circumstances mentioned in it relative to the taking of the statement, &c., but the Magistrate | 
did not record any of the facta necessary to render a deposition admissible under 8, 288 of the Coda, 
Moreover, if he did record those facta, still, inasmuch as the witness, when examined as a witness * 
‘fore the Sessions Court and asked about the alleged deposition, denied that it was the deposition 
made by him, the presumption allowed by 8. 80 of the Evidence Act could not be made; and # - 
yecamo n to show by direct testimony that the conditions of 8.288 had been satisfled: -. 

svidence was therefore called for by the High Court under 8. 428 of the Code to prove the depositéong..: 
rithin the terms of 8, 288.—Nussuroodden, 21 W. R., 6. . henge 
“The purpose of 8. 288, as recently amended, is to make depositions given before Magistrates in thi... 
inquiry evidence for the purposes of the trial in the Court of Session, only when the... 
Jeesions Judge determines, in the exercise of his discretion, that they are to be used in this ways: 
tat we think that exercise of this discretion, considering it as a matter of fact or of law, is te 
eview by this Court in appeal. When a case is under trial in a Court of Session, the Sessions nudge 
tas the depositions given in the Magistrate's Court before him. If he finds that the statements of - 
ine witnesses in his own Court differ materially from those previously mado by the same witnesses, it 
1 ibis duty to examine them as to the discrepancies, and this is more especially his duty when the 
wisoners are undefended, and contradictory testimony is given for the prosecution. But if he thus 
the witnesses, he ought—see Tayler on Evidence, Ss. 1300, 1801, and the Indian Evidence 
het, &. 155,—in ordinary cases to make the depositions upon which he has examined them evidened 


ve. CRIMINAL PROCEDURE. (Ch. XXIII, 8. 288. 


in the case; he is at liberty to da so, and the power should be exercised so as to bring all relevant 


- gnatter, so far as possible, under consideration in forming a judgment on the case. If the Sessions 


, 
a 
" 


Judge has omitted to examine witnesses on obvious and important discrepancies in their statements, 
this Court will, in general, direct that such an examination be made, and the Sessions Judge having 
the witnesses before him for such purposc, will, in most cases, feel it his duty to make the former 
depositions evidence quantum valeant for the purpose of the final adjudication on appeal. The alterna- 
tive is for this Court in such cases to order a new trial on the ground that there has been a 
misuse of the Sessions Judge’s discrction which may have caused a failure of justice, but a new trial 
will not be ordered except in special cases.””— Fer West, J. Arjun Megra, 11 Bom., 281. 

The judgment of the Calcutta High Court in te case of Amanoolla, (21 W. B., 49, (S.C.) 12 
B. L. R., 15 App ) is very important in connection with 8. 288:— 

Puear, J.—In other words, the Judge founds his conviction of the prisoner on the charge of 
murdor upon the testimony which was given before another judicial officer, not before himself, by the 
very persons who, according to his own view before him, showed themselves in the very same matter 
to be utterly unworthy of belicf. Even if S. 288 warranted the Court in taking such a step as this, 
it seems to me certainly an inordinately long step to take, and I might almost sey that the logical 
consequence would be that the taking of evidence in the Sessions Court might be altogother dispens. 
ed with: for if it is legitimate, proper, and safe that the Sessions Court should come to a verdict 
againat the prisoner upon the evidence given before the Magistrate by witnesses who before the 
Sessions Court denicd that evidence, and showed themselves unworthy of belief, d@ fortiori, it would be 
right. proper, and safe for tho Sessions Court to found its judgment upon the evidence given before 
the Magistrate in thoso cases where the witnesses afterwards confirm that evidence by the testimony 
which they give in the Sessions Court, And 1] think that this very obvious consequence shows very 
conclusiv. ly that the Judge misapprehended the true scope of 8, 288 of the Criminal Procedure Code. 

Ifappears to me that the Legislature, in framing this enactment, desircd merely to authorize the 
Court to take a particular statement mado by a witness before the committing Magistrate as the true 
atatement, notwithstanding that it was denied, or a statement inconsistent therewith was made by the 
witnesses before the Court itself, if the Court could see from the evidence of that same witness before 
itself. or of other witnesses beforo itself, that the original statement was worthy of belief. Not that 
the Court should discard wholly the testimony of witnesses given before it, and have recourse to the 
testimony of the same persons which was given elsewhere before another judicial officer on the 
occasion of making the investigation preliminary to the final trial. The discretion which is con- 
ferred by the passago “if tho Court thinks fit” in S. 288 is to be exercised upon substantial materials 
rightly before the Court, and roasonably sufficient to guide the judgment of the Court to the truth of 
the mattor, and not, as was the case here, upon mere speculation or conjecture. 

Mornis, J.—I quite agree in the view of the evidence taken by my learned brother in this case. 
I aleo think that it was not safe to convict the accused Amunoolla solely on the evidence given by 
the witnesses before the Magistrato—witnesses whom the Judge considered had perjured themselves 
before him. It seems to me that, under S, 288 of the Criminal Procedure Code, a Judge may base 
his judgment on the evidence given before the Magistrate in the presence of the accused, where there 
are special and particular reasons for considering that evidence to be honest and true, and when that 
evidence is, to a certain extent, corroborated by independent testimony before himself. In the pre- 
sent instance there is nothing of this kind. There is really no one such substantive fact conclusively 
proved as can enable the Judge to sny with confidence that the evidence given before the Magis- 
trate was true as opposed to what was said before himself. Nor can it be said that tho Police officer 
er any other witness bofore tho Court of Sessions affords independent tes. mory corroborative of the 
evidence given before the Magistrate. ‘ 

The question arose in the case of Jovaddee Paramanick, 7 Cal. L. R., 61, whether the statement 
of an approver before a Magistrate was admissible as evidence in the Sessions trial after he had 
retracted that statement and the pardon had been cancelled. The High Court was inclined to hold 
that the former statement was inadmissible except against the person who made it, as he had ceased 
to sustain the character of witness in the Sessions Coust, but. in the absence of any argument in the 
cane, the High Court declined to hold that ovidence was absolutely irrelevant, adding that the value/ 
to be attached to it was so exceedingly small that it ought not to affect the case made agains§, 
the other prisoners by the case of that evidence. In Queen v. Hardewa (5 All., 217) it was decid 
by the Allahabad High Court that if an approver in the Sessions Court retracts his statemen 
before the Magistrate that statement is inadmissible against the prisoner. Similarly in Empress ¢ 
Najam, 2 Leg. Rem., 170, Straight, J. stated, “For my own part, I confess and entertain the grave 
doubts as to whether S 288 was ever intended to be applied to the case of an approver who 
made a deposition before the Magistrate, but in the Sessions Court withdraws it tn toto u 
allegation, that it was not a voluntary but an enforced statement, Even if S 288 has any 2 
bility, the Judge would have exercised « sounder discretion had he discarded the statement alto / 

Jt was not the case of a witness giving evidence before him inconsistent with or contrary to a fi t 


- tatement or statements made to the committing Magistrate; on the ‘contrary be admitted: 


depositions but declared that it was brought about by the coercion of the Police. At any rate the 
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per course would have been to call his attention to the various passages of his deposition ssriatin 
befare using it to contradict him,” 


989 LS. 25], paras. 1,2; Act X, 1875, 8. 62.] When the examina- 
Procedure after examin. tion of the witnesses for the prosecution and the ex- 
ation of witnesses for amination (if any) of the accused are concluded, 
prosecution. the accused shall be asked whether he means to 
adduce evidence. 

If he says that he does not, the prosecutor may sum up his case; and 
if the Court considers that there is no evidence that the accused committed 
the offence, it may then, in a case tried with the aid of assessors, record @ 
finding, or, in a case tried by a jury, direct the jury to return a verdict, of 
not guilty. ° 

If the accused or any one of several accused says that he means to 
adduce evidence and the Court considers that there is no evidence that the 
accused committed the offence, the Court may then, in a case tried with the 
aid of assessors, record a finding, or, in a case tried by a jury, direct the 
jury to return a verdict, of not guilty. 

If the accused, or any one of several accused, says that he means to 
adduce evidence, and the Court considers that there is evidence that he 
committed the offence, or if, on his saying that he does not mean to adduce 
evidence, the prosecutor sums up his case, and the Court considers that theyre 
is evidence that the accused committed the offence, the Court shall call on 
the accused to enter on his defence. 


The judgment delivered in the caso of Dhunnoo Kazoo, 10 Cal. L. R., 151: (8. 0.) 1. L. R., 8 
Cal., 121, is important as pointing out tho relative positions and obligations of the prosecution and 
defence in a trial. 

The only legitimate object of a prosecution is to secure not a conviction but that justice be 
done. The prosecutor is not therefore free to choose how much ovidence he will lay before the 
Court. I{- is bound to produce all the evidence in his power directly bearing on tho charge. It is 
primd facie his duty accordingly to call those witnesses who from their connection with the transace 
tion in question must be able to give important evidence. ‘The only thing which can reliove the 
prosecutor from calling such witnesses is the reasonable buiief that if called they will oot speak the 
truth. If such witnesses are not culled without sufficient reason being shown, and the mere fact of 
their being summoned for the defence seems to us by no means necossarily a sufficient reason, the 
Court may properly draw an inference adverse to the prosecution. There is no corresponding 
inference against the accused. He is mercly on the defensivo and owes no duty to any one except 
himself. He is at libertv, as to tlie whole or any part of the evidence against him, to rely on the 
witnesses of the case for the prosecution, and te call witnesses and fo meet tho charge in any way 
he chooses: and no inference unfavourable to him can properly be drawn because he takes one course 
rather than another. If inthe present case the witnesses referred to by the Sessions Judge are thought 
to be trustworthy men, then the prosecution was bound to call thom. If thoy are thought not to be so, 
y “ aia unreasonable to reproach the accused for not calling them.—Dhunnoo Kazee, 10 Cal. 

~R, 121. 

Witnesses examined before the committing Magistrate or summoned for the prosecution and not' 
examined on the trial because the case is thought to be sufficiontly proved should be tendered by the 
prosecutor for cross-cxamination by the accused. .A fortiori if such a witnoss has been called and 
examined by the Court under S. 165 of the Evidence Act the prisoner should be allowed to cross« 
examine. —(Grish Chunder Talookdar, I. L. R., 6 Cal. 614; (s. C.) 6 Cal. L. R., 364, 

On the other hand it has been hell by the Bombay High Court that as thero is no provision of 
the Code entitling a person to have a witness for the prosecution who is not called put into the box 
fur cross-examination. The Counsel for the defence might hive applied to have such a witness exe 
amined or he might have commented on hia not being examined for the prosecution or tendered for 
cross-examination —Futteechand Vastichand, 5 Bom, 85, Crown Cases, 

It is not necessary to take the opinion of Assessors when the Court thinks that thers are no 
grounds for proceeding.— Parvati, 7 Bomb., $2, Crown Cases. 

When the evidence, if believed, does .ot amount to proof, the case should not be put to the 
Jury, as a verdict of guilty cannot be sustained,—Rutton Dass, 16 W. B., 19, The Jury should be, 
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netructed to return a verdict’ of acquittal. But when it is a question as to the credibility of the 
‘vidence, J must be left to the Jury, though the Judge himself may disbelieve that evidence.—Hurre 
Shahu, 16 W. R., 20. 

With the permission of the Court any Advocate or Pleader may address the Court in English 
when any one of the Pleaders on the opposite side is acquainted with that language, or whenever 
a ae of such Pleaders or his client consents to such.—Cal. H. Ct. Cir. 4, March 16, 1869, 

ilkina, 75. 

By the terms ‘the prosecutor may sum up his case,’ it is not intended to exclude the assistance 
of Counsel for this purpose when such assistance has been accepted by the public prosecutor or other 
»ficer conducting the prosecution.—Narayan Pendshe, 11 Bom., 102. 

There is nothing in the law which prohibits a written defence; if presented, it should be 
seceived.— Madad Ali Khan, 2 Agra, 356. Sessions Judges should put on record any statement that 
jhe accused person may make on his being called upon to enter upon his defence ; and if no statement 
be made by the accused, the fact should be noted by the Judge.—Agra Sud, Ct. Cir, 6, 1863. 

If the accused makes any statement on his defence, it should be recorded. If he does not 
voluntarily make any statement, and declines to answer any question put by the Court, the fact 
ahould be noted, and when there is nothing else to show the nature of the defence, a note of the 
address to the Court (if any) should be recorded. The record is not complete unless it shows the 
mature of the defence set up.—CGopal Hajjam, 15 W. R., 16. 

After the oxamination of the witnesses for the defenco, the Sessions Judge recalled one of the 
witnesses for the prosecution and examined him. The proceedings were quashed and a fresh trial 
was ordored, bocause the prisoner had had no opportunity of making a defence or calling evidence 
with reference to the fresh evidence admitted after the prisoner had concluded his defence.— Asanoolla, 
18 W. K, 16; but where evidence so received was evidence cf which the prisoner had full notice, 
it was he'd that the irregularity was not one which had or could have occasioned a fuiltfe of justice, 
and therefore the High Court would not interfere.—Sham Kishore Haldar, 13 W. R., 36. 


« 990 [S. 251, para. 3; Act X, 1875, S. 62.] The accused or his 
Defence. seg may then open his case, stating the facts or 
aw on which -he intends to rely, and making such 

comments as he thinks necessary on the evidence for the prosecution. He 


may then examine his witnesses (if any) and after their cross-examination, 
and re-examination (if any) may sum up his case. 


Every accused person may of right be dcfendcd by a pleader.—S, 340. 

There is nothing in the Jaw which prohibits a written defence; if presented, it should be 
received.—Madad Ali Khan, 2 Agra, 356. Sessions Judges should put on record any statement that 
the accused person may muko on his being called upon to enter upon his defence; and if no statement 
be made by the accused, the fact should be noted by the Judge.—Jd., Cir. 6, 1863. Under S. 218 ante, 
if the accused person in tho trial of a warrant case before a Magistrate puts in any written statement 
the Magistrate may file it with the record, but ho is not bound to do so. 

If the accused makes any statement on his defence, it should be recorded. If he does not 
voluntarily make any statemont, and declines to answor any question put by the Court, the fact 
ahould be noted, and when there is nothing else to show the nature of the defence, a note of the 
address to the Court (if any) should be recorded. Th record is not complete unless it shows the 
nature of the defence set up.— Gopal Hajjam, 15 W. R., 16; (S. C.) 13 W. R., 15, 36. 


29] [S. 863; Act X, 1875, S. 85; Act IV, 1877, 8. 91.] The accused 
Bight of accused as to Shall be allowed to examine any witness not previ- 
examinationand summon- ously named by him, if such witness is in atten- 
ing of witnesses. dance; but he shall not, except as provided in 
sections 211 and 231, be entitled of right to have any witness summoned, 
other than the witnesses named in the list delivered to the-Magistrate by 
whom he was committed for trial. 


A Sessions Judge is bound to postpone a trial in which a witness summoned for the defence 
is absent, especially if he be a material witness, and the case cannot be satisfactorily decided in his 
absence.—Ishan Dutt, 6 B. L. R., Ixxxviii, dpp.; (8. 0.) 15 W. R., 34. 

Under S, 214 the accused is required, after the charge has been read and explained to him, at 
once to give in, orally or in writing, a list of the persons (if any) whom he wishes to be summoned to 

ES evidence on the trial, and the Magistrate in his discretion may allow him to give in any farther 
Mat of witnesscs at a subsequent time, The accused may also at any time before his trial before a 
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Bligh Court give to the Clerk of the Crown a further list of witnesses*whom he wishes to, have sum- 
smoned 


8. 231 declares the right of the accused to recall and resummon any witnesses examined when a 
» has been altered by the Court after the commencoment of the trial. 


992 [S. 252; Act X, 1875, S. 63.] If the accused, or any of the 
Prosecutor’s right of accused, has stated, when asked under section 289, 


reply. that he means to adduce evidence, the prosecutor 
shall be entitled to reply. | 


993 [S. 253; Act X, 1875, 8. 64.] Whenever the Court thinks that 
View by jury or asses the jury or assessors should view the place in which 
sors. the offence charged is alleged to have been com- 
mitted, or any other place in which any other transaction material to the 
trial is alleged to have occurred, the Court shall make an order to that effect, 
and the jury or assessors shall be conducted in a tec, under the care of an 
officer of the Court, to such place, which shall be shown to them by a person 
appointed by the Court. 


Such officer shall not, except with the permission of the Court, suffer 
any other person to speak to, or hold any communication with, any of the 
jury or assessors, and, unless the Court otherwise directs, they shall, when 
the view is finished, be immediately conducted back into Court. 


Tho Calcutta High Court condemned the procoedings of a Sessions Judge who permitted the 
asscssors in a trial to visit tho scene of the allcged offence without adopting the precautions provided 
by 8. 293, and ordered certain of the witnesses to attend with the assessors, at the same time 
prossing upon the latter the necessity of orally examining the witnesses, if thoy deemed proper to do 40, 
in the presence of the accused, who would be present —Chutterdhareo Singh, 5 W. R., 59. 

If a Sessions Judge should desire to visit the sceno of the alleged occurrence of the offence ander 
trial, he should give notice to the parties and should procced thithor with tho assessors and not after 
they have delivered their opinions and the case has closed and awaits delivery of tho judgment. 
Where this course had been taken it was declared to be ill-advised and to be altogether without any 
authority. —Oudh Behari Narain Singh, 1 Cal. L. R., 143. 


994 [S. 258; Act X, 1875, 8. 69.] Ifa juror or assessor is person- 
When juror or assessor ally acquainted with any relevant fact, it is his duty 
may be examined. to inform the Judge that such is the case, whereupon 
he may be sworn, examined, cross-examined and re-examined in the same 
manner as any other witness. 


The term “relevant fuct’’ used here isto be found throughout the Evidence Act. See Ss. & 
et seq., which declare what are relevant facts, « ° 

In the same way a Judge can be examined as a witness in atrial held before himself. Seo the 
case of Mookta Singh, 13 W. R., 60 (S. C.) 4 B. L. R., 15, in which the following remarks were made 
per Norman, J. :—‘No doubt it is extremely inconvenicnt that a Judge sitting without a jury should 
try acasc in which he himself is the complainant and principal witness. I should have no doubt that 
if he has any personal or pecuniary interest in tho subject of the charge, he is disqualified from 
trying it. But if that is not the case, if the Judge, in muking the complaint, has acted merely in dise 
charge of his duty as a public officer, I think we must say he is not incompetent to try the case,” 

Inthe same case, after citing the English cases, ic was said:—‘I think it pretty clear that a 


prisoner has a right to ask to have the evidence of the Sessions Judge who is trying him taken o 
point which he thinks makes in his favour.” g ying n® 


295 [S. 260; Act X, 1875, 8. 67.] If a trial is adjourned, the jury 

Jury or assessors to at. OF 288essors shall attend at the adjourned sitting, 

tend at adjourned sitting. oe subsequent sitting, until the conclusion 
of the trial. 


A Sessions Judge is bound to postpone a case in which a witness summoned for the defence is 
ially if he bea material witness, and the case cannot be satisfactorily decided in his 


‘ absent, - 
absence.—. Dutt, 6 B. L, B., luxxvil, App. ; (8. C.) 15 W.B, 34. 


182 CRIMINAL PROCEDURE. ([Ch. XXIII. Ss. 295-298. 


Failure on the part of a juror or assessor to attend after an adjournment of the Court after being 
ordered to attend renders the juror or assessor liable to a fine not exceeding one hundred rupees, or, 
in default of recovery of the fine by attachment and sale of his moveable property, to imprisonment 
by order of the Court in the Civil jail for the term of fifteen days unless such is paid before the end 
of such term.—S. 332. 

296 [Act X, 1875, S. 65.] The High Court may, from time to 
time, make rules as to keeping the jury together 
during a trial before such Court lasting for more than 
one day, and, subject to such rules, the presiding Judge may order whether 
and in what manner the jurors shall be kept together under the charge of 
an Officer of the Court, or whether they shall be allowed to return to their 
respective homes. 

For the rules in the Bombay Tigh Court see Bomd. Gaz, 1875, p. 653. 

F'.—Conclusion of Trial in Cases tried by Jury. 


997 LS. 255; Ac@K,1875,S.90.] In cases tried by jury, when the 
case for the defence, and the presecutor’s reply (if 
any) are concluded, the Court shall proceed to charge 
the jury, summing up the evidence for the prosecution and defence, and 
laying down the law by which the jury are to be guided. 


The Court of Session, in trials by jury, shall record the heads of the charge to the jury.—S. 367. 

It is not necessary that a statement of the Judge’s dircction to the jury should be reduced to 

writing beforo delivery, but it should represent with absolute accuracy the substance of the charge, 

soas to enable the High Court, in the event of an appeal, to sce distinctly whether the case was 

fairly and properly placed before the jury.—Cal. H. Ct., Cir. Memo. 2, 1875; 23 W. Li., 7, Rules ge. 
Wilkins, 113. 

998 [S. 256; Act X, 1875, 8. 91.] In such cases, it is the duty of 


Duty of Judge. the Judge— 


(a) to decide all questions of law arising in the course of the trial, 
and especially all questions as to the relevancy of facts which it is proposed 
to prove,and the admissibility of evidence or the propriety of questions 
asked by or on behalf of the parties; and, in his discretion, to prevent the 
production of inadmissible evidence, whether it is or is not objected to by 
the parties ; 

(b) to decide upon the meaning and construction of all documents given 
in evidence at the trial ; 

(c) to decide upon all matters of fact which it may be necessary to 
prove in order to enable evidence of particular matters to be given ; 

‘(d) to decide whether any question which arises is for himself or for 
the jury, and upon this point his decision shall bind the jurors. 

The Judge may, if he thinks proper, in the course of his summing up, 
express to the jury his opinion upon any question of fact, or upon any ques- 
tion of mixed law and fact, relevant to the proceeding. 

Iliustrations. 


& 
(@) It is proposed to prove a statement made by a person not being a witness in the case, on | 
the ground that circumstances are proved which render evidence of such statement admissible. 
It is for the Judge, and not for the jury, to decide whether the existence of those circumstances 
has been proved. | 
(3) It is proposed to give secondary evidence of a document the original of which is alleged | 
to have been lost or destroyed. ! 


It is the duty of the Judge to decide whether the original has been lost or destroyed. 


_ The term “relevancy of facts” is no doubt here used in the sense in which it is used in the 
Evidence Act. Seo S. 3 and Se, 6—655 Act I, 18732. 


Locking-up jury. 


Charge to jury. 
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It is no doubt useful, because it saves timo, that the Judge should state to the jury in the narra- 
ive form so much of the facts as are admitted by both sides. But wfen ho has reached this point, 
tis best tnat ho explain distinctly the issues of fact that it remains for the jury to determine having 
‘egard to that part of the case which is admitted and to the chargos upon which the prisoners are 
ried; and having made the jury understand these issues, the more convenient mode of summing up 
lor him to adopt is to present to the jury us clearly and impartially as he can a summary of the 
widence and the considerations and inferences to be drawn from the evidence as they bear both on 

e negative and affir:antive sides of each of these issucs, It is impossible, of course, for any Judge 
© state every item of evidence, or to draw the attention of the jury fo avory fact which has been 
leposed to, but he can, without difficulty, give them a summary of tho Jeading points of the evidence 
nd the considerations and inferences to be drawn from it on the ono side or the other. t 

Ho may, if ho thinks fit, under tho last clause of 5. 298, at the samvu timo, express to the jury 

1ig own opinion on tho facts; but that is a very different thing from that which the Judge 
1as done in this caso, Tho Judge has not simply expressed his opinion and then left all the evidence 
airly beforo the jury on the ono side, and on the other, for thom to judge of it by the aid of his 
pinion if they chugse to avail themselves of it. But he has endeavoured from the first to last to 
yersunde the jury to take a particular view of tho facts and of the inferonces from the evidence 
vhich he has himself taken and drawn, and indeed he has left them no loophole for taking any other 
view. That is not in accordance with the Code, but is a course calculated in the moffussil to withe 
draw altogether from the jury tho actual decision of the cuse.—Ler Phoar, J. Rajcoomur Bose, 10 B. 
L. B.. 36, App. 

What : 4 udge says to a jury upon tho law is an absolute and binding direction upon them. 
What he addresses to them on the facts are only such observations as he thinks it necessary and 
proper to make in assisting them to arrive at a conclusion upon the evidence which it is wholly in 
their province to deal with as they think proper, and the observations which a Judgo would make to 
a jury upon tho fucts would be determined by circumstances which must vary, ono might almost say, 
in every case andin every tribunal in the country. They would vury in a very great degreee accorde 
ing to the intelligence of the jary whom the Judgo was addressing ; they would also vary very much 
according as the case had or had not been fully discussed both for and against the prisoners by Couns 
sel previons to his addressing them. Had there been no discussion of a case by Counsel, it would 
undoubtedly be necessary for the Judge to point out many things which, after the case had been fully 
discussed on both sides, both for the Crown and the prisoner. might well seem to him unnecessary. 
And, on the other hand, a Judye has very often to caution a jury against accepting without careful 
consideration some of the suggestions that are made to them. When wo are called upon to say 
whether or not a Judge has done bis duty in addressing a jury on tho facts. wo must look to hig 
summing-up as a whole, and see that the caso has been fairly luid before thom.— Per Markby, J. 
Nim Chand Mookerjce, 20 W. R., 42. 

In anpeal, objection was taken that in summing up to the jury the Sessions Judge had omitted 
to notice the evidence for the defence. The High Court read that evidence and found that the 
prisoner had not been prejudiced by the omission, as, if it had been noticed, the Sessions Judge 
would have had to point out to the jury that the witnesses were not in accord with one another. that 
their statements were discrepant, and that the evidence of the principal witness was wholly unreliable, 
The High Court added * moreover we know that the prisoner was defended by Counsel and though 
particular points may not have been alluded to in the Judge’s charge to the jury, wo have little doubt 
that they were made, and properly made, much of by the prisoner’s Counsel. It is not therefore to 
be assumed that these points were ubsent from the minds of the jury in considering their verdict. 
It is impossible for a Judge in summing up to go into every particufar of the evidence. It is only 
necessary to direct the attention of the jury to tho important and salient points in tho case.”’—Rochia 
Mahato, [. L. R., 7 Cal., 42. 

On the whole, the result appears to be that the Legislature has laid it down as a maxim or rule 
of evidence resting on human experience that an accomplice is.unworthy of credit against an accused 
person, f. ¢.,80 far as his testimony implicates an accused person, unless ho is corroborated in material 
particulars in respect to that person ; that itis the duty of the Court which in any particular case 
has to deal with an accomplice's testimony to consider whether this maxim applies to exclude thet 
testimony or not ; in other words, to consider whether the requisite corroboration is furnished by 
other evidence or facts proved in the case, though at the same time the Court may rightly, in 
exceptional cases, notwithstanding the maxim, and in the absence of this corroboration, give credit to 
the accomplice’s testimony aguinst the accused, if it sees good reason for dving so upon grounds other 
than, #0 to spenk, the personal corroboration. : 

Now, in the case of a trial by jury, it is the function of the jury to ascertain the facts upon the 
evidence before them, and for that purpose to be guided by the law which is applicable; and it is 
in all cases the duty of the Judge to point out tothem that law (S. 298, Criminal Procedure Code). 
It was therefore, in the present case, the duty of the Judge to lay before the jury substantially to the 
effect jast set out the principles relative to the reception of an accomplice’s testimony, which the 


, Legislature sanctioned by tho Indian Evidenc: Act; and we think the Judge was wrong in telling 
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a 


the jury that this case was one in which no caution or instruction from him was needed on this head. 
It is in cases, when an accomplice’s testimony is admitted, incumbent on the Judge to inform the jury 
of the results of the faw bearing on this point, substantially as we have just endeavoured to explain 


it.—Sadhu Mundial, 21 W. R., 69. 
Several cuses regarding the duty of a Judge in laying before the jury tho evidence of an ac- 
complice fe givon in the notes to Ss. 30,114, Evidence Act, See Appendiz. 


“999 [S. 257; Act X, 1875, S. 93.] It is the duty of the jury— 
/ Duty of jury. (a) to decide which view of the facts is true, and 
then to return the verdict which under such view ought, according to the 
direction of the Judge, to be returned ; 

(b) to determine the meaning of all technical terms (other than terms 
of law) and words used in an unusual sense which it may be necessary to 
determine, whether such words occur in documents or not; 

(c) to decide all questions which according to law are to be deem 
‘questions of fact ; 7. 

(d) to decide whether general indefinite expressions do or do not a 
to particular cases, unless such expressions refer to legal procedure, oply 
lesa their meaning is ascertained by law, in either of which cases it Un- 
duty of the Judge to decide their meaning. i the 


Illustrations. 


a) Ais tried for the murder of B. 
tis the duty of the Judge to explain to the jury the distinction between murder and cu 
homicide, and to toll them under what views of the facts A ought to be convicted of murder, 


culpable homicide, or to bo acquitted. 
It is the duty of the jury to decide which view of the facts is true, and to return a verdit 


accordance with tho direction of the Judge, whether that direction is right or wrong, and wheti 


they do or do not agroe with it. 
i The question is whether a person entertained a reasonable belief on a particular point, — 
whether work was dono with reasonable skill or duo diligence, 


Each of these is a question for the jury. 


See S. 303 and note thereunder regarding the verdict of a jury convicting of an o 
stated in the charge or any minor offence not so specitiod or aaa alternative eal ee 
 - But in a case of giving fulse evidence by making two contradictory statements, it is not neces. 
for the jury to state which of tho two statements is false, but it is sufficient for it to find whether 
allegations made in tho charge are proved.—Muahomed Homayoon Shah, 12 W. R., 72, (8S. C.) 
B. L. R., 824 Per Coven, C. J. and nine Judges. =a 


300 [S. 263, pare. 1: Act X, 1875, 8. 92.] In cases tried by jury 
after the Judge has finished his charge, the jury may 
retire to consider their verdict. 

Except with the leave of the Court, no person other than a juror shall 
speak to, or hold any communication with, any member of suck jury. 


301 [S. 268, para. 1; Act X, 1875, S.94.] When the jury have 
considered their verdict, the foreman shall inform 
the Judge what is their verdict, or what is the verdict 


“Retirement to consider. 


Delivery of verdict. 
of a majority. 


302 [S. 263, para. 3; Act X, 1875, S. 96.] If the jury are not 
Procedure where jury Unanimous, the Judge may require them to retire 
differ. for further consideration. After such a period as 
the Judge considers reasonable, the jury may deliver their verdict although 
they are not unanimous. : 
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It is only when the jury are not unanimous that they maf bo required to retire for further 
consideration. If they are unanimous their verdict must bo received. 

° Tho terms of S. 302 are sufficiently complied with, if the jury under S, 238 returns a verdiot of 

guilty of a minor offence forming part of one of tho charges.— Empress v. Mahaddi, 6 Cal. L. B., 849 
(8. C.) I. L. R., 5 Cal, 871; Empress v. Harai Mriddha and an other, I. L. R., 3 Cal., 189: See note 
to 8. 237 ante. 

In a trial for murder the jury gavo the following verdict:—‘ We have no doubt that the 
prisoner killed Nudee Ghose; we think Nudee (those gave no provocation; but we do not think it 
murder, because the prisoner had no object in killing him.” The Calcutta High Court held that this 
was clearly not such a verdict as could have been reccived, and that the jury were proporly directed by 
the Sessions Judge to re-consider their verdict. The Court further refused to quostion the subsequent 
verdict of the jury convicting the prisoner of murder.—Okhoor Ghose, 1 W. K., 50. Tho same Court 
held that a Sessions Judge acted irregularly in directing the jury to re-consider thoir verdict, declare 
ing certain prisoncrs guilty of theft, kecause he considered that from the ovidence thoy were guilty 
of robbery. The Court ordered a fresh trial, remarking that tho Jury wero the solo Judges of the 
credibility of the e¥idence which would convert the theft into robbery, and, as they apparently dis- 
believed such evidence, their first verdict was proper, and should have beon accopted.—Shakhawat 
Sheikh, 2 W. R., 13. 

A jury convicted a prisoner on the second head of a charge, acquitting him on tho first. The 
Sessions Judge required them to re-consider their verdict, after which the Jury convicted on the firat 
head of the charge. The Calcutta High Court held that the Judgo had no powor thus to cogtrol the 
jury, since, having left the several charges to the jury, it must be presumed that he considered that 
there was evidence in support of cach of those charges, und it was for the jury alone to convict or 
acquit on the several charges as they thought proper. The Sessions Judge should have recorded the 
first finding of the jury which was their verdict, and should havo sentenced tho prisoner accor. 


ding!y.—Joy Krishto Ghosamec, 7 W. B., 22. 
303 [S. 263, para. 2; Act X, 1872, S.92.] Unless otherwise ordered 
Verdict to be given on by the Court, the jury shall return a verdict on all 
each charge. the charges on which the accused is tried, and the 
Judgemay questionJury. Judge nay ask them such questions as are necessary 


to ascertain what their verdict is. 
Guentionw.“and- answers Such questions and the answers to them shall be 


to be recorded. recorded. 


A jury may under certain circumstances return a verdict in tho alternativo, that is, when the 
verdict is one convicting the accused under the Penal Code and it is doubtful under which of two 
sections or under which parts of the sume section of the Code, the offence falls, they may dis 
tinctly cxpress thy same and return a verdict on the alternative, (eompare S. 367, Cl. iv. and 8, 236, 
and see Illustrations to S, 236.) or the verdict may be one convicting of an offence which the accused ig 
found tu have committed, although he was not charged with it, provided that the circumstances are 
Buch as would bring the charge under S. 236, (See Illustrations to 8. 237), or tho verdict may be 
one convicting the accused of an offence not expressly specified in the charge but forming a portion 
of a graver offence charged and itself a minor offence. See 8. 238, But under all circumstances, 
the jury, if so inclined to act, should ask for ang obtain the instructiens of the Judgo, See Muhaddi 
and another, 6 Cal. L. R., 349 (8. C) I. L. R., 5 Cal, 871. 

It seems doubtful how far # Sessions Judge may put questions to the jury as the reasons of the 
verdict delivered. In the casc of Mceahjan Sheikh, 20 W. B, 50, Couch, C. J., and Birch, J., ordered 
a Sessions Judge to be informed that he ought not to do so, but in the case of Udoy Chang, 20 
W. R., 73. Macpherson and (Gilover, JJ., remarked “the Judge never took the trouble to ascortain on 
what ground it was that the jury arrived at the verdict which they gavo ;”’ and in the case of Sustiram 
Maundul, 21, W.R., 1, Phear and Morris, JJ., made the following observations :—“ It is only when it ia 
necessary in order to ascertain what the verdict of the jury really is, that the Judge is justified in 
putting questions to the jury. Unless a necessity of this kind truly exists, the questions are not 
justified in law. No doubt the Legislature thought that it would be very dangerous to give the 
Sessions Court the power of cross-examining the jury after they had delivered their final verdict, with 
& view to show thut the conclusions at which they had arrived were not logical or inconsistent, or in 
order to provide materials upon which the Judge might be enabled afterwards to dispute the finality 
of the verdict. But in this instance it does appear from the answers which the foreman returned on 
being asked to give the verdict of the Jury on the first charge, that there was at the time some lurke 
ing uncertainty in the minds of the Jury themselves in regard to their verdict: and we think that 
this uncertainty in their minds made itself apparent to the Judge, and that therefore, on the whole 
that the questions@vhich were put by him were mghtly put within the discretion vested in him by 
8, 263. This being so, there was no verdict delivered, and there could have been no verdict formally 
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gecorded until the last of the questions was answered ; it is very clear that, upon the finding of facts 
which the answers of the jury taken together disclose, the verdict ought to have been a, verdict of 
guilty on the first charge, namely, fhe charge of murder.” 

tn the case of Mukhun Kumar, 1 Cal, L. R., 275, Markby, J. expressed his opinion that a jury 
should not be questioned by a Judge as to the grounds on which its conclusion is based. Prinsep, J. 
however, differed approving of tho case of Sustiram Mundul, 21 W. R., 1, and observing that such 
a course would enable the Judge to decide whether a case should be submitted to the High Court. 

But see contra Dhannu Kazeo, 11 Cal. L. R., 169 in which it was held that where the jury has 
returned a plain simple verdict of ‘‘not guilty,” though it may be erroneous but not ambiguous, 
the duty of the Judge is to reccive it and record it without asking any questions about it. The High 
Court further refused to consider the answers given by the jury because the Judge had no authority 
to put the questions which called forth the answers. 

The law docs not prescribo any specific form in which the jury are to return their finding. The 
jury is at liberty to doliver it in a form that they think fit, and if that finding is not exhaustive as 
to the facts in issuo which yo to make up the charge or charges, it is competent to the Judge, and is 
indeed his duty, tu put such questions to them as shall elicit a» complete finding. A question whether 
the jury find the nccused guilty of the charge under one of the sections named, and, if so, under 
which, is unobjoctionable, where it is clear that the jury have the distinction between such sections 

resent to their minds, and that putting such a question is not putting to them a question of law. 

t is mercly a short way of stating somewhat quite familiar for the moment to the questioner and the 
person questioned, and it is inconsistent with common sense to require that a question so put should 
contain every word of the section referred to.—Hurri Prashad Gangooly, 8 B. L. R., 657. 


304 When by accident or mistake a wrong verdict is delivered, 
the jury may, before or immediately after it is 
Amending verdict. recorded, amend the verdict and it shall stand as 
ultimately amended. 


This soction is new. 


305 [Act X, 1875, Ss. 97, 98.] When in a case tried before a High 
Verdict in High Court Court the jury are unanimous in their opinion, or 
when to prevail. when as many as six are of one opinion and the Judge 
agrees with them, the Judge shall give judgment in accordance with such 
Opinion. 

: When in any such case the jury are satisfied that they will not be 
unanimous, but six of them are of one opinion, the foreman shall so inform 
the Judge. = 

If the Judge disagrees with the majority, he shall at once discharge the 

Discharge of jury in Jury. 

other caser. If there are not so many as six who agree in 


opinion, the Judge shall,after the lapse gf such time as he thinks reasonable, 
discharge the jury. 


806 [S. 263, para. 4.] When in a case tried before the Court of 
Verdict in Court of Session the Judge does not think it necessary to 
ession when to prevail. express disagreement with the verdict of the jurors, 
r of a majority of the jurors, he shall give judgment accordingly. 

If the accused is acquitted, the Judge shall record judgment of acquit- 


tal. If the accused is convicted, the Judge shall pass sentence on him 
according to law. 


If sentence of death is passed the proceedings shall bo submitted to the High Court and sentence 
shall not be oxocuted unless it is confirmed by such Court.—8S. 874. 

Because tho Sessions Judge does not agree with the verdict of the Jury convicting the accused, 
is no valid reason for his passing a nominal sentence, By doing so he usurps the function of the 
Jury. Unless he thinks proper to refer the case under S. 307, it is the Judge's duty to pass a 


sentence adequate to the offence of which the prisoner has b icted,—Maq, H. Ct. Pro., Nov, 
8, 1866; Weir, $04: 3 W. R16, 0.L. ee een convicted — Rat » Nov 
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If the prisoner is acquitted, no warrant of release or intimation*to the Jail authorities is neces. 
sary. The prisoner is entitled to be discharged from custody immediately on judgment of acquittal 
being pronounced, and if there is no further charge pending against him, his further dotention is illegal, 
It is for the Jail authorities in whose custody the prisoner was until the trial was concluded to satisfy 
themselves of tho result of the trial and no formal warrant of release ordered by the Court to th 
Superintendent of the Jail is necessary.— Mad. H. Ct. Pro. Oct. 30, 1869. Weir, App. 1. 


307 [S. 263, paras. 5,6.] If in any such case the Sessions Judge 
Procedure where Ses. Gisagrees with the verdict of the jurors, or of a 
sions Judge disagrees majority of the jurors, on all or any of the charges 
wir eret: on which the accused has been tried, so completely 
that he considers it necessary for the ends of justice to submit the case to 
the High Court, he shall submit the case accordingly, recording the grounds 
of his opinion, and, when the verdict is one of acquittal, stating the offence 
which he considers to have been committed. 

Whenever the Judge submits a case under this section, he shall not 
record judgment of acquittal or of conviction on any of the charges on 
which the accused has been tried, but may either remand the accused to 
custody or admit him to bail. 

In dealing with the case so submitted the High Court may exercise any 
of the powers which it may exercise on an uppeal; but it may acquit or 
convict the accused of any offence of which the jury could have convicted 
him upon the charge framed and placed before it; and, if it convicts him, 
may pass stfch sentence as might have been passed by the Court of Session. 


The disagreement of the Sossions Judge must be such a complete disagreement as to lead the 
Judge to consider it necessary for the cnds of justice to submit a case to the High Court, not a more 
expression of disagreement with the verdict coupled with bis recording that it was not necossary to 
submit the case.—Bhowani bin Panduji, I. L. R., 2 Bomb. 526. But when the Judge differs from 
the verdict of acquittal by a Jury and doos not subinit the case to the Iligh Court, the Govornment 
has the right to appeal against the verdict.—IlLari Ghanu, I. L. R., 2 Bomb., 526 note. 

In a caso submitted to the High Court under 8S. 307, it is for tho prosecutor on behalf of Govern. 
ment who asks for a conviction to begin and satisty tho Court that there is a case calling for an answer 
from the prisoner.— Ram Churn Ghose, 20 W. R., 33. 

It should be noted that if the Sessions Judge submits a case in which tho Jury have returned a 
verdict of acquittal he should state the offence which he considers to huve been committed.—See 
Sahae Rai, 2 Cal. I. L. R., 304; (8S. C.) 1. L. R., 3 Cal, 623. 

The powers given to the High Court by 8. 307 are not to be lightly exercised, and tho unani- 
mous verdict of a Jury ought not to be set aside even if a Sessions Judge disagrocs with it, unless that 
verdict is clearly und putently wrong und unsustauinable.—Jl’er Phear and Morris, JJ., Huroo Manjhee, 
21 W. R.,4(8. C.) 14 B. L. R., 2 App. Similarly in the case of Ram Churn Ghose, 20 W. R., 38 
(per Markby, J., Birch, J., concurring) :—Tphe High Court will net interfere with the verdict of a 

ury unless it be established in the clearest possible manner that they havo wholly miscarried in 
their conclusions on the case ‘They are the constituted tribunal upon qucstions of facts, and it would 
be wholly destructive of that institution if the greatest possible confidence is not placed in them. 
See also Sham Bagdee, 20 W. R., 74 (8. C.) 13 B. L. B., 19 app.—"“ The High Court ought not to 
interfere with the verdict of a Jury, unless it can say decidedly thut it is clearly wrong. If the 
High Court is to interfere in every case of doubt, in any caso in which it may with propriety be 
said that the evidence would have warranted a different verdict, then it must be held that real trial 
by Jury is absolutely at an end, and that the verdict of a Jury is of no moro weight than the opinion 
of Assessors. If this were thc intention of the Lagislaturc, it would havo said so. But the Legis- 
lature has not said so. The Court should exercise the powers vested in it by 8. 307 only in cases in 
which it finds the verdict of the Jury clearly and undoubtedly wrong.” 

The Jury on being called on for their verdict, returned answer, that they found the charge 
proved by the evidence of the witncsses, but that, as thero were no eye-witnesses, they could not 
convict the accused. The Sessions Judge then requested tho Jury to state distinctly whether they 
found the accused to be guilty or not guilty, and the foreman said that they unanimously, found 
the accused to be not guilty. The Sessions Judge, under 8, 307, referred the case to the High 
Court, which, on perusing the evidence, held, that the charge of murder was completely estab- 
lished, and sentenced the prisoner to transportation for life. The High Court pointed out that the 
Judge might properly have explained to the Jury.that the law does not require that a charge of 
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murder should be proved by the testimony of one or more eye-witnesses, and that it was for them 
to determine without any rvference to any such supposed rule, whether on the evidence before them 
there was any reasonable doubt of the prisoner being the person who caused the death of the de- 
ceased, and that, if they had no such reasonable doubt, they wore bound to give effect. to the conclu- 
sion at which they had arrived in the first instance, that the charge was prove d.—Gokool Kahar, 26 
W. R., 36. 

In tho case of Khanderay Bajirav, I. L. R,1 Bomb., 10 the Bombay High Court made tho 
following remarks rogarding 8. 307, and thoir powers of interfering with the verdict of a Jury :— 
“It is a well recognized principle that the Courts in England will not sct aside the verdict of a Jury, 
unless it be porverse and patently wrong, or may have been induced by an error of the Judge. Wo 
adhere generally to this principle, notwithstanding our large discretionary powers, first, on the 
constitutional ground of tuking as little as possible out of the hands to which it has been primarily 
assigned by the Logisluture, and, secondly, because any undue interference may tend to diminish the 
sense of responsibility. Burke, profoundly versed in the principle of the Lritish Constitution, said 
of Juries; ‘I will make no man or sct of mona complement of the constitution.’ In this country, 
wo must never let our acquiescence grow into a betrayal of justice. When Jurfes know that they 
are liable to the scrutiny and supervision of this Court they will feel the necessity of exercising con- 
scientious deliberation in arriving at their verdict. ‘Tho same check will prevent temptation to a 
wilfully wrong verdict from being held out to them. It is our duty in the present case to satisfy 
ourselves that the vordict of acquittal is proper, or at least sustainable, and if we find that it is not, 
the law enjoins on us to set it aside and pass the right judgment ourselves.’’ The Court proceeded 
to hold that the Jud,*o had not charged tho Jury as he should have done, and that being misled by 
his charge, the Jury aud delivered a wrong verdict. ‘Che Court then said, ‘* the acquittal is not to 
be sot aside the less, because the Judge and the Jury have both committed a mistake. Taking this 
view we reverse the Jury's vordict.”” The prisoners were convicted of dacoity accompanied with 
grievous hurt, and sentenced. 

Where thero is a patent and unquestionable failure of justice, it is necessary for the High Court 
to set aside the verdict of a Jury, but so long ns trial by Jury exists, the verdict ofa Jury must be 
accepted, and must stand, unless it is manifestly and certainly wrong.—Jl¢r Macpherson and 
Morris, JJ , Wazir Mundul, 25 W. R., 25, See contra Mukhan Kumar, 1 Cal. L. R., 275 where the 
Calcutta High Court (Garth, C. J., Markby and Prinsep, JJ.), held that no fixed rules could be laid 
down for the exorcise of the discretion of the High Court, but that the decision of cach case must 
depend upon its own peculiar circumstances and tho majority (Garth, C. J., and Prinsep, J.), held 
that tho case of Wazir Mundul. 25 W. R., 25, went too far. 

It may be that another Jury would have come tv a different conclusion on the evidence, but at 
the samo time thore are reasons for suspicion to warrant the Jury in dishclicving the witnesses in the 
present case and in giving the prisoner the benefit of the doubts raised by the inconsistencies in the 
evidence. Tho High Court accordingly refused to interfere.—Jn re Hurrce Narain Mookerjea, 2 
Cal. L. R., 618. 

In the caso of Tillukdhareo, 2 Cal. L. R.,1, the Calcutta High Court (I. 8. Jackson and 
Ounningham, JJ.), held on consideration of the evidence that there was no reason to discredit the 
evidence for tho prosecution which was consistent with tho probabilities of the case and accordingly 
in concurrence with the one Juror and the opinion of the Sessions Judge, and against the vardict of, 
the Jury tho High Court convicted the accused. 

The Caleutta High Court requires (March 11th, 1863) that in all cases tried by Jury, Sessions 
Judges shall, in the periodical statements submitted by them, stutu whether such verdict has their con- 
currence, and whothor, in their opinion, tho evidence in the case warranted the particular finding, 
e=Qir, 5, Oct. 14,1879. Wilkins, 25. 


Gi.—e-trial of Accused after Discharge of Jury. 

308 [Act X, 1875, S.100.] Whenever the jury is discharged, the 
Re-trial of acoused after accused shall be detained in custody or on bail (ag 
discharge of Jury. the case may be), and shall be tried by another jury, 
unless the Judge considers that he should not be re-tried, in which case the 
Judge shall make an entry to that effect on the charge, and sucu entry shall 
operate as an acquittal. 


H.—Conclusion of Trial in Cases tried with Assessors. 


309 [S. 255, para. 1; Ss. 261, 262.] When, in a case tried with the 
Delivery of opinions of aid of assessors, the case for the defence and thy 
waaensors. prosecutor’s reply, if any, are concluded, the Cour 
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may sum up the evidence for the prosecution and defence, and shall then 


require each of the assessors to state his opinion orally, and shall record 
such opinion. 


The Judge shall then give judgment, but, in doing so, shall not be bound 
Judgment. to conform to the opinions of the assessors. 


If the accused is convicted, the Judge shall pass sentence on him 
according to law. 


__ 8. 309 enables the Court to sum up the evidence for tho prosecution and defence in a case tried 
with assessors which was very doubtful under the former law. Thero is, however, no provision requir- 
ing that any statement of such summing up shall form portion of the record as in 8. 367 with 
acspoct to trials by Jury. 

The record of the opinion of euch Assessor should appear at tho commoncement of the judgment 
of the Sessions Judge. It is not, in the High Court’s opinion, sufficient that the record should con- 
tain a mere verdict of guilty or not guilty, or proven or not proven; what the High Court requires, 
is not only the result arrived at by each assessor sitting on a Sessions trial, but, if possiblo, the reasons 
by which each Assessor arrived at that result, that is, the grounds of his opinion. While avoiding 
prolixity, a Sessions Judge should be careful to be intelligible and preciso in recording such opfhions, 
—Cal. H. Ct Cir. Pro., 4, June 23, 1865; Wilkins, 105. This is more particularly necessary when 
the Judge differs*from the assossors.—Musst. Mina Naggerbhatun, 3 W. R., 6: Bushmo Aurut, 1 
W.R., 21. 

Even where no ovidence is offered for the prosecution (if the prisoner has pleaded not guilty to 
the charge) the opinion of the assessors should be taken and recorded, The Sessions Judge in 
such a cuse should direct them to acquit the uccused.—Mad. H. Ct. Pro, Murch 9, 1869, 4 Mad. 
xxxix App. (S. C.) Weir, 304. 

Ss. 366—373 provide for the form of a judgment, its delivery and other particulars. If the 
sentence of death js passed, the proceedings shall be submitted to the High Court and sentence shall 
not be executed unless it is confirmed by such Court.--S. 364. When the accused is sentonced fo 
death by a Sessions Judge, such Judge shall further inform him of the periud within which, if he 
wishes to appeal, his appeal shall be preferred —S. 371, last para, 

If the prisoner is acquitted no warrant of releaso or intimation to the Jail authorities is neoes- 
sary. The prisoner is entitled to be discharged from custody immediately on judgment of acquittal 
being pronounced, and, if there is no turther charge pending against him, his further detention is illegal. 
It is for the Jail authoritics in whose custody the prisoner was until the trial was concluded to satisfy 
themselves of the result of the trial, and no formal warrant of release ordered by the Court of the 
Superintendent of the Jail is necessary.—Mad. H. Ct, Pro., Oct. 30, 1869, Weir, App. 1. 


I.—Procedure in Case of Previous Conviction. 


310 In the case of a trial by jury or with the aid of assessors, 
Procedure in case of pre-e Where the accused is charged with an offence com- 


vious conviction. mitted after a previous conviction for any offence, 
the procedure laid down in sections 271, 286, 305, 306 and 309, shall be 
modified as follows :— . 


(a) The part of the charge stating the previous conviction shall not be 
read out in Court, nor shall the accused be asked whether he has been pre- 
viously convicted as alleged in the charge, unless and until he has either 
pleaded guilty to, or been convicted of, the subsequent offence. 

(b) 1f he pleads guilty to, or is convicted of, the subsequent offence, he 
_ shall then be aked whether he has been previously convicted as alleged in 

the charge. 

(c) If he answers that he has been so previously convicted the Judge 
may proceed to pass sentence on him accordingly ; but, if he denies that he 
has been so previously convicted, or refuses to, or does not, answer such 
question, the jury or the Court and the assessors (as the case may be) shall 
then inquire concerning such previous conviction, and in such case (where 
the trial is by jury) it shall not be necessary to swear the jurors again. 


This section isnew. 8S. 511 provides special means of proving a previous conviction. 
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J.—List of Jurors for High Court, and summoning Jurors for that Court. 


311 [Act X, 1875, Ss. 39, 41.] In each Presidency-town, the 

jurors’ book for the year current when this Code 

Jurors’ book. comes into force shall be taken as containing a correct 
list of persons liable to serve as Jurors under this chapter. 

Those persons whose names are entered in the jurors’ book as being 

Exemption of special liable to serve on special juries only, shall be deemed 

jurors. to be persons privileged and liable to serve only as 


special jurors under this chapter during the year for which the said list has 
been prepared. 
312 [Act X, 1875, S. 40.] The names of not more than two 
Number of special hundred persons shall at any one tinte be entered in 
jurors. ° the special jurors’ list. 


313 [Act X, 1875, Ss. 42, 43.] The Clerk of the Crown shall, 

Lists of common ana before the first day of April in each year, and sub- 

special jurors. ject to such rules as the High Court from time to 
time prescribes, prepare— 

(a) a list of all persons liable to serve as common jurors; and 

(b) a list of persons liable to serve as special jurors only. 

Regard shall be had, in the preparation of the latter list, to the pro- 
perty, character and education of the persons whose names are entered 
therein. 

No person shall be entitled to have his name entered in the special 
jurors’ list merely because he may have been entered in the special jurors’ 
list for a previous year. 

The Governor-General in Council in the case of the High Court at 
Calcutta, and,in the case of other High Courts, the Local Government, 
may exempt any salaried officer of Government from serving as a juror. 

The Clerk of the Crown shall, subject to such rules as aforesaid, have 

Disoretion of officer pre- full discretion to prepare the said lists as seems to 
paring lists. him to be proper, and there shall be no appeal from, 
or review of, his decision. 

The Govt. of Mudras has cxompted several salaried officers of Govt. from serving as jurors.—See 
Gaz. 1876, Supplement, p. 1; Lbid, 1874, p. 105. 

314 [Act X, 1875, 8S. 44.] Preliminary lists of persons liable to serve 

Publication of liste pres 8 COMMON jurors, and as special jurors, respectively, 
liminary and revised. signed by the Clerk of the Crown, shall be published 
once in the local official Gazette before the fifteenth day of April next after 
their preparation. 

Revised lists of persons liable to serve as common jurors and special 
jurors, respectively, signed as aforesaid, shall be published once in the local 
official Gazette before the first day of May next after their preparation. 

Copies of the said lists shall be affixed to some conspicuous part of the 
Court-house. 


315 [Act X, ‘1875, S. 45.] Out of the persons named in the revised 
Wumber of jurors to be lists aforesaid, there shall be summoned for each 
summoned in Presidency- sessions in each Presidency-town at least twenty; 
aes seven of those who are liable to serve on special 
juries, and fifty-four of those who are liable to serve on common juries. 
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No person shall be so summoned more than oncedn six months unless the 
number cannot be made up without him. 
If, during the continuance of any sessions, it appears that the number 
Supplementary sum- Of persons so summoned is not sufficient, such num- 
mons. ber as may be necessary of other persons liable to 
serve as aforesaid shall be summoned for such sessions. 


316 [Act X, 1875, 8. 50.] Whenever a High Court has given notice 

Sumwoning jurors out- Of its intention to hold sittings at any place outside 

side the Presidency- the Presidency-towns for the exercise of its original 

towns. criminal jurisdiction, the Court of Session at such 

place shall, subject to any direction which may be given by the High Court, 

summon a sufficient number of jurors from its own list, in the manner here- 
inafter prescribed for summoning jurors to the Court of Session. 

See Ss, 335, 336. 


317 [Act X, 1875, S.51.] In addition to the persons so summoned 
as jurors, the said Court of Session shall, if it thinks 
needful, after communication with the Commanding 
Officer, cause to be summoned such number of Commissioned and Non- 
commissioned officers in Her Majesty’s Army- resident within ten miles of 
its place of sitting, as the Court considers tu be necessary to make up the 
juries required for the trial of persons charged with offences before the 
High Court as aforesaid. 

All officers so suunmoned shall be liable to serve on such juries notwith- 
standing anything contained in this Code; but no such officer shall be 
summoned whom his Commanding Officer desires to have excused on the 
ground of urgent military duty, or for any other special military reason. 


318 [Act X, 1875, S. 46.] Any person summoned under sec- 
Failure of jurors to tion 315, section 316 or section 317, who, without 
attend. lawful excuse fails to attend as required by the sum- 
mons, or who, having attended, departs without having obtained the permis- 
sion of the Judge, or fails to attend after an adjournment of the Court 
after being ordered to attend, shall be deemed guilty of a contempt and be 
liable by order of the Judge to such fine as he thinks fit; and, in default of 
payment of such fine, to imprisonment in the civil jail until the fine is paid. 


Military jurors. 


If a trial is adjourned, the juxors shall attend at the adjourned sittings, and at every subsequent 
sitting, until the conclusion of the trial.—S. 295. 


K.—Inst of Jurors and Assessors for the Court of Session, and summoning 
Jurors and Assessors for that Court. 
319 [S. 404.] All male persons between the ages of twenty-one 
Liability to serve as and sixty shall, except as next hereinafter mention- 


jurors oF assessors. ed, be liable to serve as jurors or assessors at any trial 
held within the District in which they reside. 


39.0 [Ss. 405, 406.] The following persons are exempt from liability 
Exemptions. to serve as jurors Gr assessors, namely :— 

(a) Officers in civil employ superior in rank to a District Magistrate ; 

(6) Judges; 

(c) Commissioners and Collectors of Revenue or Customs ; 
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i 
(d) Persons engaged in the Preventive Service in the Customs Depart- 
ment ; 
(e) Persons engaged in the collection of the revenue whom the Collector 
thinks fit to exempt on the ground of official duty ; 
(f) Persons actually officiating as priests or ministers of their respective 
religions ; 
we Persons in Her Majesty’s Army, except when, by any law in force 
for the time being, they are specially made liable to serve as jurors or 
ASSESSOFS 5 
(hk) Surgeons and others who openly and constantly practice the medical 
pro. 2s810N ; 
1 ospital assistants attached to the Disponsary and Jail come within the category.—Mad. H. Ct, 
Pro., Aug. 15, 1873. Weir, 365. 
(i) Persons employed in the Post-office and Telegraph Departments ; 
(j) Persons exempted from personal appearance in Court under the pro- 
visions of the Code of Civil Procedure, sections 640 and 641; 
(k) Other persons exempted by the Local Government from liability to 
Serve as jurors OF assessors. 
In Mapras, several persons have boen exempt from liability to serve as jurors or assessors either 


by virtue of their holding certain offices or following certain professions.—See Mad. Gaz., 1876, 
Supplement, p. 1. 

Pleaders and mookhtars do not hold any office under a Court of Session and are therefore not 
incapablo of serving as jurors or assessors (7 W. R., C. L.), but it is inexpedicnt that thoir names 
should be included in the Collector’s list of persons qualified to serve in those capacities, if a suffi- 
cient number of other persons is available. —Mad. Sud. Ct., April 28, 1862. Advocates, Vakils and 
Attornoys of the High Court havo beon specially exempt from such service in tho Presidency of 
Madras.—Guz., 1876, Supplement, p. 1: Ibid, 1874, p. 105 

What under 8. 405 of the Code of 1872 was an incapacity to serve as a juror or assessor has 
now been made tho ground of o valid objection, (S. 278). All such persons are liable to serve ag 
jurors or assessors unless so objected to, or unloss in the exercise of thoir discretion the Sessions 


Judge and tho Collector of the District or other officer appointed by the Local Government for this 


duty does not include them in the list prepared under S. 321. 

The following persons have been exempted from liability to serve as jurors or assessors in the 
N. W. Provinces :—District Locomotive Superintendents and Assistant Locomotive Suporinten- 
dents ofthe Enet Indian Railway Company.—Gaz., 1875, p. 1076; Engincers in chargo of the open 
line; Engincering Inspectors employed thercon ; Locomotive foremen and drivers in charge at 
changing Station; Drivers of Pilot Engines ; Station-masters being officials of the Oude and Rohil- 
cund Railway Co., Jdid, p. 171. 


321 [S.400.] The Sessions Judge, and the Collector of the District 
List of jurorsand asses- Or such other officer as the Local Government appoints 
sors. in this behalf, shall prepare and make out in 
alphabetical order a list of persons liable to serve as jurors or assessors and 
qualified, in the judgment of the Sessions Judge and Collector or other officer 
as aforesaid, to serve as such, and not likely to be successfully objected to 
under section 278, clauses (b) tg (h), both inclusive. 
The list shall contain the name, place of abode and quality ‘or busi- 
ness of every such person ; and if the person is an European or au American, 
the list shall mention the race to which he belongs. 


In Brneat, the radius of the area of selection has been fixed at twenty miles in the Districts 
of Nuddew and Patna, and at fifteen miles in other districts. —Govt. Order, June 13. 1865. 

in the District of Boerbhoom the area of selection for jurors of European or American birth has 
beep declared to be conterminous with the limits of that District.—Cal. Gaz., 1873, p. 259. 

In the Pansan, the area within which assessors may be selected has been fixed at twenty-four 
miles from the place where trials before the Court of Session are held.— Govt. Not. 80, June 22, 1866. 
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In the Presidency of Bomsay, a distance of twelve miles from the town hag been fixed as the: 
radius of the area of selection of jurors and assessors for trials held at Dharwar (Gas., 1873, p. 6); 
and of sixteen miles for trials held at Kaladgi. (Jdid, p. 99). 

In British Burman, all Deputy Commissioners and the Magistrates of the towns of Akyab, 
ae and Moulmein, have been appointed to prepare lists of jurors and assessors.—(as., 1878, 


Pp. a 
322 [S. 401, para. 1.] Copies of such list shall be stuck up in the 
Publications of List. office of the Collector or other officer as aforesaid, 
Pi and in the Court-houses of the District Magistrate 
and of the District Court, and in some conspicuous place in the town or 
towns in or near which the persons named in the list reside. 


323 [S. 401, para. 2.] To every such copy shall be subjoined a 
notice stating that objections to the list will be heard 

Objection to list. and determined by the Sessions Judge and Collector 
or other officer as aforesaid, at the Sessions Court-house, and at a time to 


be mentioned in the notice. 


394 [8. 402.] For the hearing of such objections, the Sessions 
Judge shall sit with the Collector or other officer ag 
Raviston:or ish aforesaid, and shall, at the time and place mentioned 
in the notice, revise the list and hear the objections (if any) of persons 
interested in the amendment thereof, and shall strike out the name of any 
person not suitable in their judgment to serve as # juror or as an assessor, 
or who may establish his right to any cxemption from service given by 
_ gection 320, and insert the name of any person omitted from the list whom 
| they deem qualified for such service. : 
In the event of a difference of opinion between the Sessions Judge and 
the Collector or other officer as afvuresaid, the name of the proposed juror or 
assessor shall be omitted from the ligt. 
A copy of the revised list shall be signed by the Sessions Judge and 
Collector or other officer as aforesaid and sent to the Court of Session. 
Any order of the Sessions Judge and Collector or other officer as afore- 
gaid in preparing and revising the list shall be final. : 
Any exemption not claimed under this section shall be deemed to be 


waived until the list is next revised. ; 


325 [S. 403.] The list so prepared and revised shall be again ree 
Annual revision of list. | vised once in every yar. 
The list so revised shall be deemed a ngw list, and shall be subject to all 
the rules hereinbefore contained as to the list originally prepared. 


¢ $26 [S. 407.] The Sessions Judge shall ordinarily, three days at 
District Magistrate to least before the day which he may from time to time 
summon jurors and asses: fix for holding the wessions, send a letter to the Dig- 
sors. trict Magistrate, requesting him to summon as many 
persons named in the said revised list as seem to the Sessions Judge to be 
needed for trials by jury and trials with the aid of assessors at the said 
sessions, the number to be summoned not being less than double the number 
required for any such trial. 
The names of the persons to be summoned shall be drawn by lot in open 
Court, excluding those on the revised list who have served within six months, 
on 
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unless the number cannot be made up without them; and the names s0 
drawn shall be specified in the said letter. 

Bee note to 8. 270 ante for the rules for fixing periodical Sessions. 

The exact number of assessors (and jurors) to be summoned at each session is left to the dise 
cretion of the Court of Session whose aim should be to rendor the duty of sitting on sessions trials 
as little oncrous as possible by abstaining on the one hand from requiring the attendance of more 
persons than may be reasonably necossary, and providing on the other for a change of assessors after 
the trial of evory third or fourth case.—Mad. H. Ct. Feb. 11, 1863. Weir, 365. 

In the Punjab, any person summoned as an assessor to a Court of Session may apply for 

ent of the expenses incurred by him on account of his attendance, and the Magistrate of the 
istrict aball, if the charges appear reasonable, order payment to be made; provided that the 
amount paid shall not exceed 3 rupees per diem. Ifthe journey is made otherwise than by rail, a 
distance of twelve miles shall be held to reprosent ono day.—C. Ct. Cir. 15, July 24, 1873 ; Smyth, 
p 184. 


327 [S. 410.] The Court of Session may direct jurors or assessors 
Power to summon an- © be summoned at other periods than the period 
other set of jurors or specified in section 326, when the number of trials 
assessors. before the Court renders the attendance of one set 
of jurors or assessors for a whole session oppressive, or, whenever, for other 
reasons, such direction is found to be necessary. 


828 [S. 409, para. 1.] Every summons to a juror or assessor shall be 

Form and service of in writing, and shall require his attendance as a juror 

summons. or assessor, as the case may be, at atime and place to 
be therein specified. 


3929 [S. 411.] Where any person summoned to serve as a juror or 
‘When Government or #8sessor is in the service of Government or of a Rail- 
Railwey servant may be Way Company, the Court to serve in which he is so } 
excused. summoned may excuse his attendance if it appears, : 
on the representation of the head of the office in which he is employed, that 
he cannot serve as a juror or assessor, as the case may be, without incon- 
venience to the public, 


330 [S. 412.] The Court of Session may, for reasonable cause, 


Court may excuseatten- excuse any juror or assessor from attendance at any 
danoe of juror or assessor. particular session. 


$3] [S. 418.] At each session, the said Court shall cause to be made 
List of jurors andasses- a list of the names of those who have attended as 
sors attending. jurors and assessors at such session. 
Such list shall be kept with the list of the jurors and assessors as 
revised under section 324. 
A reference shall be made in the margin of the said revised list to eath 
of the names which are mentioned in the list prepared under this section. 


332 [S.414.] Any person summoned to attend as a juror or as an 
Penalty or non-atten- assessor who, without lawful excuse, fails to attend 
Gance of jurororassessor. ag required by the summons, or who, having attend- 
ed, departs without having obtained the permission of the Court, or fails to 
attend after an adjournment of the Court after being ordered to attend, 


shall be liable, by order of the Court of Session, to a fine not exceeding one 
hundred rupees. 
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Such fine shall be levied by the District Magistrate by attachment and“ 
sale of any moveable property belonging to such juror or assessor within the 
local limits of the jurisdiction of the Court making the order. 

In default of recovery of the fine by such attachment and sale, such 
juror or assessor may, by order of the Court of Session, be imprisoned in 
the civil jail for the term of fifteen days, unless such fine is paid before the 
end of the said term. 


A similar provision is made by 8, 308 for the non-attendance or absonco of a juror in trials 
before a High Court. 

If a trial is adjourned, the jurors or Assessors shall attend at the adjourned sitting, and at any 
subsequent sitting, until the conclusion of the trial.—S. 295. 

An order fining an assessor is not appealable.—Gour Surma Dass, 8 W. R., 83. 


L.—Special Provisions for High Courts. 


333 [Act X of 1875, 8. 146.] At any stage of any trial before a 
Power of Advocate Ge- High Court under this Code before the return of the 
neral to stay prosecution. verdict, the Advocate General may, if he thinks fit, 
inform the Court on behalf of Her Majesty that he will not further prosecute 
the defendant: upon the charge; and thereupon all proceedings on such 
charge against the defendant shall be stayed, and he shall be discharged of 
and from the same. But such discharge shall not amount to an acquittal 
unless the presiding Judge otherwise directs. 


334 [Act X of 1875, 8. 4.] For the exercise of its original criminal 

Time of holding sit- jurisdiction, every High Court shall hold sittings on 

tings. such days and at such convenient intervals, as the 
Chief Justice of such Court from time to time appoints. 


335 [Act X of 1875, 8. 5.] The High Court shall hold its sittings at 
Place of holding sit- the place at which it now holds them, or at such other 
tings. place (if any) as the Governor-General in Council in 
the case of the High Court at Fort William, or the Local Government in the 
case of the other High Courts, may direct. 

But it may, from time to time, in the case of the High Court at Fort 
William with the consent of the Governor-General in Council, and in all 
other cases with the consent of the Local Government, hold sittings at such 
other places within the local limits of its appellate jurisdiction as the High 
Court appoints. 

Such officer as the Chief Justice directs shall give notice beforehand in 

aa the local official Gazette of all sittings intended to 

pee Gaertn be held for the exercise of the original criminal 
juriediction of the High Court. 


336 [Act X 1875, 8. 27.] The High Court may direct that all Huro- 
Place of trial of Huro- pean British subjects and persons liable to be tried 
pean British subjects. by it under section 214, who have been committed for 
trial by it within certain specified districts or during certain specified 
riods of the year, shall-be tried at the ordinary place of sitting of the 


urt, ; 
or direct that they shall be tried at a particular place named. 
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CHAPTER XXIV. 


GENERAL PROVISIONS AS TO INQUIRIES AND TRIALS. 


337 [S. 347; ActIV,1877,8.150.] Inthe case of any offence triable 
fender of pardon to exclusively by the Court of Session or High Court, 

accomplice. the District Magistrate, a Presidency Magistrate, 
any Magistrate of the first class inquiring into the offence, or, with the sanc- 
tion of the District Magistrate, any other Magistrate, may, with the view of 
obtaining the evidence of any person supposed to have been directly or 
indirectly concerned in, or privy to, the offence under inquiry, tender a 
pardon to such person on condition of his making a full and true disclosure 
of the whole of the circumstances within his knowledge relative to such 
offence, and to every other person concerned, whether as principal or abettor, 
in the commission thereof. 

Every person accepting a tender under this section shall be examined as 
@ witness in the case. 

Such person, if not on bail, shall be detained in custody until the termin- 
ation of the trial by the Court of Session or High Court, as the case may be. 

Every Magistrate, other than a Presidency Magistrate, who tenders a 
pardon under this section, shall record his reasons for so doing; and when 
any Magistrate has made such tender, and examined the person to whom it 
has been made, he shall not try the case himself, although the offence which 
the accused appears to have committed may be triable by such Magistrate. 


No Magistrate of less powors than of the first class can tender a pardon except with the sanction 


of the District Magistrate, (probably after a report mado of the circumstances of the case), and, as a 
tender can only bo mado in a caso triable exclusively by a Court of Session, such Magistrate would be 
only ono who could commit to that Court, eiz., a Presidency Magistrate, District Magistrate, 
Subdivisional Magistrate, Magistrate of the first cluss and any Magistrate specially empowered on 
that behalf by the Local Government. In sucha case the sanction of the District Magistrate on 
which the Subordinate Magistrate has proceoded should be in writing and appear on the record. 

If any Magistrate not empowored by law on that behalf erroneously in good fuith (7. e. acting 
with due caro and attention) tenders a pardon, his proceedings shall not be sct aside merely on the 

und of his not being so ompowered.—S. 529 (g). 

Tho last portion of §. 337 apparently refers to a case in which the charge its of an offence triable 
exclusively by a Court of Scssiop or one which on tho report of tho investigation by the Police 
appears to be regarding such an offence and on this primd facie complexion of the case a tender of 

on has been made to ono of the accusod and accepted, but in the course of the inquiry the evidence 

as satisfied the Magistrate that only a lesser offence triable by him has been committed :—for 
instance, a charge on a Police-report of murder was before a Magistrate who thereupon tendered a 
conditional pardon and examined the person who accepted it, but in the course of the inquiry the 
lesser offence of voluntarily causing grievous hurt or hurt only is established ; the evidence under 
conditional pardon would still be legal evidence, but the Magistrate who had taken it would be 
unable to try tho caso himself. There would apparently be no objection to his committing to the 
Court of Session on a charge of an offence triable a by Magistrate or the Court of Gession. The 
incapacity would also extend to cases of offences triable exclusively by a Court of Session which the 
District Magistrate who had tendered a conditional pardon might otherwise be able to try under 
special powers conferred by S. 30. 

A Magistrate is not competent to convert an accused person into a witness except when pardon, 
has been lawfully tendered to, and accepted by, him under 8. 837. Evidence given by such a person 
who had accepted the offer of pardon in the case of an offence not triable exclusively by the Court of 
Session was hold not to be relevant, as that person had not been discharged, acquitted or convicted. 
—Hanmanta Madhaji Khadki, I. L. R., 1 Bomb., 610; see also Asgur Ali, I. L. B., 2 All., 260. 

It is not illegal to take the evidence of a person who has been suspected, but discharged by the 
Magistrate for want of evidence. He may, notwithstanding, be admitted as a witness for the 
prosecution. It is not indispensable that he should have been acquitted. Hecould not have been 


ae een 
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acquitted, as he was never committed for trial ; and he could not be pardoned, as he would probably 
reject the offer if made.—Behary Lall Boso, 7 W. R., 44. 

An accomplice shall be a competent witness against an accused person ; and a conviction is not 
illegal merely because it proceeds upon the uncorroborated testimony of an accomplice.—S, 1g8, Act 
I, 1872 (Evidence Act). But S. 114 of tho same Act provides that :— 

‘The Court may presume the existence of any fact which it thinks likely to have happened, 
regard being had to the common courso of natural events, human conduct, and public and private 
business in their relation to the facts of the particular caso.’ ‘The following appears as an illustras 
tion (4/ to this section. ‘The Court may presumo that an accomplice is unworthy of crodit, unless 
he is corroborated in material particulars.’ 

It has consequently been tho universal practice of our Courts to require some corroboration, it 
being considered unsafe to convict on the sole evidence of an accomplice. Tho rule for charging a 
Jury has been thus laid down by the Madras High Court (March 20, 1868). ‘They should be told 
(1) that there is no rule of law prohibiting the conviction of an oftender upon the uncorroborated 
evidence of an accomplice ; (2) that as a genoral rule of practice it is considered unsafe to convict on 
such evidence ; and (3) the Judge should point out such circumstances, if any, in tho particular case 
which afford sufficient reason for rolying on such evidence. 

Tho evidenco should not bo left to a Jury without such directions and observations from the 
Judge as the circumstances of the case may require. 

If a Judgo in a criminal trial were to tell the Jury that in his opinion tho ovidence was 
sufficient to justify them in finding the prisoner guilty, in a caso in which, if the Judgo hnd heen 
trying the caso with assessors, the High Court would on appeal have reversed his judgment if upon 
tho same evidence he had convicted thu prisoner, then no doubt the Court ought on appeal to set 
pipe oa of guilty found by the Jury, notwithstanding the advice was mercly as to the weight 
of evidence. 

So, if a Judge, instead of advising a Jury not to convict upon the mcro uncorroborated evidence 
of an accomplice, were to adviso them to convict upon such evidence, or wero to tell them that the 
uncorroborated evidence of an accomplice given under a tender of pardon was admissible, and that 
it was for them alone to form their opinion upon it, that a conviction founded upon such evidence 
would be legal, and that such evidence without corroboration might be acted upon with as much 
safety as that of any other witness, the crror in tho direction would form a good ground of appeal.— 
Elahee Bukhsh, 5 W. R., 80: (S. C) BLL. R. Sup. Vol. FB. 469, Fer Peacock, O. J. (Kemp 
and Phear, JJ. concurring). In the case of Sadhu Mundul, 20 W. R., 69 it was held that in all cases 
in which an accomplice's testimony is admitted it is incumbent on tho Judge to inform the Jury of 
the results of the law bearing on this point as laid down in 8.114 lL (U) and 8. 133, Evidenco Act as 
well as in the case of Elahee Bukhsh just quoted. 

It is not sufficient simply to tell a Jury to considor whether tho ovidence of an accomplice was 
strongly corroborated as to the prisoners, as that would be to ask them to consider a question which, 
it is certain, no native Jury in the mofussil would understand. It is the duty of the Judge to go 
through the history of the crime as related by tho accomplice, to point out any independent evidence 
proving facts showing that the prisoners were, or must have been, present at or cognizant of, the 
murder. If such facts arc proved, they would corroborate tho story of the accomplice. But it 
would not be enough that the evidence shonld disclose a state of facts consistent with the possibility 
of the truth of the accomplice’s story. If the state of facts proved is equally consistent with, and 
capable of receiving, a reasonable und natural, explanation on the hypothosis of the prisoner's in- 
nocenco, those fucts, standing alone, would be no epidence of the truth, of the accomplice’s story.—Karoo 
and others, 6 W. R., 44; seo also Bykunto Nath Banerjea, 10 W. R., 17. 

The Jury, in cases tried by Jury, or the Court, in cases tried with the aid of Assessors, may no 
doubt presumo that an accomplice is unworthy of credit unless corroborated (8. 114 D1. 6), but, before 
acting on that presumption, the Jury or Court is required by S. 114 and the sequel to the Ilustrations 
to take into consideration certain facta with the view to ascertain the probability of the story told, and 
the rule is thus brought to coincide with the rule observed in Englund, that, though the tainted evidence 
of an accomplice should be carefully scanned and received with caution and may bo treated as unworthy 
of credit, yet, if the Jury in the one case, or the Court m the other, ercdits the evidenco, the convice 
tion is not illegal.— Jn re Ramasami Padayachi, I. L. R.. 1 Maid., 394. 

As regards the amount of corroboration required to support the evidence of an approver, Norman, 
J., remarked :—‘ It is sufficient if the evidence is confirmatory of some of the leading circumstances of 
the story of the approvers as against the particular prisoner, so that the Court may be able to pree 
sume that they have told the truth as to the rest. The trus rule on the subject of the corroboration 
of the evidence of approvers probably is. that if the Court is satisfied that the witness is speaking 
the truth in some material part of his teatinony, ir which it is seen that ho is confirmed by unim- 
peachable evidence, there may he just ground for believing that he also speaks truth in other parts 
as to which there may be no confirmation.” —Kalachand Dass, 11 W. R., 21. 

There should be corroboration such as adis to the approver’s evidence against the particular pri 
soner, and this is not complied with when there is no evidence apart from that of the accomplice 
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which identifies the prisoner with the commission of the offence with which he is charged ; nothing 
which distinctly goes to prove that he was in any way connected with the commission of the prin- 
cipal offences. Facts which do not show the connection of the prisoner with the commission of the 

encegvith which ho is charged are no corroboration in the sense in which the word is used in such 
cases, although thoy may tend to show that certain portions of what the accomplice says are true. 
-—Nowab Jan, 8 W. R., 19 (see p. 25), per Macpherson, J 

So in the case of Baikoontonath Banerjea, 3 B. L. R. 3, F. B. Footnote, it was laid down that 
before the evidence of an accomplice can be safely depended upon, so far as it affects the prisoner, it 
ought to be corroborated—that is, that other evidence from sources independent of the approver, 
should be forthcoming relative to facts which implicate the prisoner in the same way as the story 
of the approver does.—Sce also Mohesh Biswas, 19 W. R.. 16. 

8. 30 of the Evidence Act enables a Court to take into consideration a confession made by an 
accused person affecting himself and another person jointly tried with him for the same offence as 
against the other person as well as against himself. See note to S. 30, Evidence Act, Appendiz. 
Such a confession is, however, no proper legal corroboration of the evidence of an accomplice. 
—Malapa bin Kapana and others, 11 Bomb., 196; Jaffir Ali, 19 W. B., 57, &. &6. 


338 [S. 348; Act, X, 1875,8. 77.] Atany time after commitment, 
Power to direct tender but before judgment is passed, the Court to which the 
of pardon. commitment is made may, with the view of obtain- 
ing on the trial the evidence of any person supposed to have been directly 
or indirectly co:icerned in, or privy to, any such offence, tender, or order 
the committing Magistrate or the District Magistrate to tender, a pardon 
on the same condition to such person. 


If any Magistrato not being ompowered by law in that behalf erroncously in good faith tenders 
a pardon under 8. 338, his proceedings shall not be set aside merely on the ground of his not being so 
empowered.—S. 529 (7). 


339 9.349; Act X, 1875, 8. 78; Act IV, 1877, 8. 151.] Where a 
Commitment of person pardon has been tendered under section 337 or sec- 
to whom pardon hasbeen tion 338, and any person who has accepted such 
tendered. tender has, either by wilfully concealing anything 
essential, or by giving false evidence, not complied with the condition on 
which the tender was made, he may be tried for the offence in respect of 
which the pardon was so tendered, or for any other offence of which he 
appears to have been guilty in connection with the same matter. 

The statement made by a person who has accepted a tender of pardon 
may be given in evidence against him when the pardon has been withdrawn 
under this section. 

No prosecution for the offence of giving false evidence in respect of 
such statement shall be entertained without the sanction of the High 
Court. 

It has beon doubtful whether moro belief on the part of the Judge, drawn from the behaviour 
of the witness that he is not speaking tho truth at the Sessions trial, is sufficient to satisfy the terms 
of 8. 889.—See Kishto Dhoba, 14 W. R., 16. 

The law is silent regarding the Court by whose order the person who has not complied with the 
conditions of the pardon may be tried, as well as regarding the time at which such ordermay be 
made. Tho corresponding section (S. 349) of the Code of 1872 declared that such order could be 
pasaod by “the Magistrate before the trial, or the Court of Session before judgment had been passed 
or the High Court as a Court of Reference or Revision.’”? Subsequent inquiries, or an accident 
might no doubt show that the evidence of an approver on which the conviction of an alleged accom- 
plice may have mainly depended was altogether false with respect to the particular person, and his 
pardon may then be reasonably withdrawn, his trial being ordered, but an injudicious use of such a 
power on the part of a Magistrate might lead to serious consequences, 

The question was raised in Joyuddeen Paramanick, 7 Cal. L. R., 66 whether the evidence of an 
id iven before the Magistrate but retracted before the Seasions Court upon which the condi- 

onal pardon was admissible in evidence against the other prisoners. The inclination of the High 
Court was apparently against its admissibility, but, in the absence of argument, the Court wonld not 
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decide that it was absolutely irrelevant. It was, however, considered@that the value to be attached 
to it was so exceedingly small, that it ought not to affect the case made against the prisoners by the 
rest of Na evidence. The Allahabad High Court has held it to be inadmissible.—Hardewa, 5 
All., 217. 

In the case of Petambar Dhoobee, 14 W. R., 10, it was hold that it was unfair to put the 
approver, whose conditional pardon had been cancelled, on trial with other prisoners in the course of 
whose trial already cominenced she had given testimony as a witness under oath. The consequence 
of such a proceeding as this was necessarily, so far as tho assessors wero concerned, that she was in 
truth put on trial upon evidence, part of which she had herself given, for tho statements which 
she made before tho assessors involuntarily when under examination, and hor behaviour at the time 
could not possibly be without effect on their minds when thoy came to consider hor case. Moreover 
if other ovidence had been taken before her own, so far as that may havo borno against her, it was 
not proper material upon which to try her case, because sho had had no opportunity of cross-oxamining, 
That case was tricd under the Code of 1861 which contained no provision such as that embodied in 
para. 2 of S. 889 of this Code, this last having been first enacted in S. 349 of the Code of 1872. 
The objection that the statement given by an approver as a witness might thus be used against him 
in his trial is removed. The other objections however, remain. 8o in Joyuddeon Paramanick, 7 
Cal. L. R., 66 it was held that the Sessions Judge would havo exercised a wiser discretion if he had 
waited until the conclusion of the trial then proceeding, and then before passing judgment had 
proceeded under 8. 339 in respect of the approver, instead of at onco committing him and trying him 
in the same trial. 


340 [S. 186, paras. land 2; Act X, 1875, S. 81; Act IV, 1877, 
Right of accused to be S. 130.] Every person accused before any Criminal 
defended. Court may of right be defended by a pleader. 


“ Pleader,” with reference to any proceeding in any Court, means a Pleader authorized by any 
law for the time being in force (Act XVIII, 1879) to practiso in such Court,and includes (1) an 
advocate, a vakil, and an attorney of the High Court so authorized, and (2) any mukhtar or other 
person appointed with the permission of the Court to act in such procecding.—S. 4 (n). 

The Court Fees’ Act (VII of 1870), Sch. II, Art. 10, requires that overy mukhtarnama or 
vakalutnama, when presented for the conduct of any onc case to any Criminal Court other than a High 
Court, or to a Magistrate, shall bear a stamp fve of cight annas, and if presented to tho High Court, 
two rupces. The terms of S. 340 do not warrant any gencral rule for tho oxclusion of mukhtars in 
all cases, but only allow a discretion in each case as it arises. Magistratos are expected not to 
deprive parties of legal aid, which they can obtain at a moderate cost by the indiscriminato exclusion 
of persous who are invested by law with a distinct professional s¢atus in criminal trials.—Cal. Cir., 
13, May 29, 1870. 

The Madras High Court has held that when an advocato or attorney of the High Court or 
authorised pleader (including a moonsiff’s pleader) appears in defence of an accused person under 8. 
840, no vakalutnama is nocossary.—7 Mad. xl, dpp., Pro. Nov. 23, 1874, Weir, 272: Pro. March 
#8, 1879, Weir 273. . 

With the permission of the presiding Judgo, any advocate or pleader may address the Court 
in English, when any one cf the pleaders on the opposite sido is acquainted with that language, 
or whenever the senior of such pleadcr consents.—Cual, H. Ct. Cir. 5, March 15, 1869; 2B. L. R., 6, 
Rules, &c.; Wilkins, 75; 4 All. Mis. 1, Cir. 1, 1868. ® 

The practice of admitting private vakils to dofend parties in Criminal Courts is not illegal, 
but it is within the discretion of the Magistrate to hear such agonts or not.—Mad. II. Ct. Pro. Nov. 4, 
1874; 7 Mad. xxxvii, App. 

No party has the right to be heard either personally or by pleader before any Court when 
exercising its powers of revision: provided that the Court may, if it thinks fit, when exercising such 
powers, hear any party either personally or by pleader.—S. 410 

8. 495 provides for the conduct of a prosecution by empowering any Magistrate inquiring into, 
or trying any case to permit any person other than an‘officer of Police below the rank of Police In- 
spector to conduct the prosecution: but no person other than the Advocate General, Standin 
- Counsel, Government Solicitor, Public Prosecutor, or other officer generally or specially empower 
by the Local Government in this behalf shall be entitled to do so without permission. Any person 
conducting the prosecution may do so personally or by a pleader. 


34] [S. 186, para. 3; Act X, 1875, 8. 130; Act IV, 1877, 8. 181.] 
Procedure where ac Lt the accused, though not insane, cannot’ be made 
cused does not under- to understand the proceedings, the Court may proceed 
stand proceedings. with the inquiry or trial; and, in the case of a Court 
other than a High Court, if such inquiry results in a commitment, or if 
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such trial results in a conviction, the proceedings shall be forwarded to the 
High Court with a report of the circumstances of the case, and the High 
Court shall pass thereon such order as it thinks fit. 


When the accused person is from unsoundness of mind incapable of understanding the proceed- 
ings, the Court, if that of Magistrate, should proceed under 8. 464, and if a Court of Session or Ligh 
Court under 8S. 465. 

The following judgmonts havo boen delivered on 8. 341 :— 

“The accused is, as the Deputy Magistrate states, both deaf and dumb, and ‘is unablo to under. 
stand the proceedings in the case.’ The Magistrate, however, says that he is satisfied from the man’s 
demeanour and action that he did understand what he was charged with, viz., house-breaking, and 
that he, being a very old offender in this particular, ought to havo been dealt with under S. 75, Penal 


Code, and have been committed to the Sessions. 
“T presume that the Mugistrate’s finding, as to the accused’s being able to understand the 


nature of the proceedings brought against him, must be tuken as conclusive, the Deputy Magistrate’s 
statement notwithstanding, and that S. 341, Code of Criminal Procedure, will not apply. 

‘Tf that be so, the mattor would come under the provisions of S 348, Code of Criminal Proce. 
dure, for the accused is stated by the Magistrate to have becn no Jess than seven times previously 
convicted of an offence under Chapter XVII, Penal Code, punishable with three years’ rigorous 
imprisonment, and he should ordinarily have becn committed to the Sessions, there being no question 
as to the extent of the Magistrate's powers under S. 34 of the Code. 

“ Under 8. 439, Code of Criminal Procedure, this Court can act as a Court of Revision and under 
this section it appear. to ine that the order of the Deputy Magistrate convicting the accused should 
be quashed, and the Deputy Magistrate he directed to commit the prisoner for trial to the Sessions 
Court.’’—Dobree Halwarce, Cal. H. Ct, Feb. 20, 1873. 

In the case of Bowka Hari (22 W. R., 35) several persons were tried and convicted by the Court 
of Session for committing house-brenking, one of whom ulone was deaf and dumb and unable to 
undorstand tho procoedings or to plead to the charge. The High Court held that, on tho facts 
established by the ovidence, there could be no doubt that this man was guilty of the offence charged, 
but the caso was returned to the Magistrate to obtain some means of communicating with the deaf 
and dumb prisoner through his relations or associates for the purpose of conveying notice to him that 
he was given a further opportunity of being heard in the matter. Tho termination of this caso ig 


reported in 22 W. R.., 72, the prisoncr being convicted and sentenced, 
See alxo the case of Nodur Chand Kamto, 22 W. R., 35, in which the High Court directed the 


accused, a deaf and dumb person, to bo admonished and discharged as not being a person to whom 
ponal discipline could be properly applied. ® 

342 (Ss. 198, 250, 342, 343, 345; Act X, 1875, S. 61; Act IV, 1877, 

Power to examine the Ss. 5, 148.] For the purpose of enabling the ac- 
accused. cused to explain any circumstances appearing in 
the evidence against him, the Court may, at any stage of any inquiry or 
trial, without previously warning the accused, put such questions to him 
as the Court considers necessary, and shall, for the purpose aforesaid, ques- 
tion him generally on the case after the witnesses for the prosecution have 
been examined, and before he is called on for his defence. 

The accused shall not render himself liable to punishment by refusing 
to answer such questions, or by giving false answers tothem; but the Court 
and the jury (if any) may draw such inference from such refusal or answers 
as it thinks just. 

The answers given by the accused may be taken into consideration in 
such inquiry or trial, and put in evidence for or against him in any other 
inquiry into, or trial for, any other offence which such answers may tend to 
show he has committed. 

No oath shall be administered to the accused. 

« The examination of the accused is for the purpose of enabling him to explain any circum. 
stances appearing in evidence against him, (Hosein Buksh, 6 Cal. L. R 621), and would consequently 
not be a general examination on whatever might suggest itself to the Court as under the Code of 18732, 


An examination during the course of an inquiry or trial is optional with the Court as may be conai« 
dered necessary, but at the close of the evidence for the prosecution and before his defence is taken, the 
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Court shal? for the same purpose, question the accused generally on the case on points on whioh it 
requires some explanationfrom him. The examination should be recorded according to 8, 864, unless 
it is taken by a High Court established by Royal Charter, or the Chief Court, Punjab, or in @ 
summary trial, 

, The following observations of the Caloutta High Court (per Kemp and E, Jackson, JJ.) in the 
‘ case of Krishto Dhoba (14 W. R, 16) deserve special attention in connection with S, 842, and are 
altogether in accordance with the Circular of the same Court, which follows :— 

‘“‘T have for somo time felt from examination of criminal trials, that many Magistrates are tea 

hasty in making commitments, or rather that they do not make the thorough inquiry which, I think, 


they ought to make previous to commitment. Ina case of murdor moro especially, there can be no’. 


doubt that it is the duty of the Magistrate to sift every fact bearing on the case, in order to ascertain 
whether the accused is guilty or innocent, and to examine tho accused on tho facts which bear againat 
him. One of the points of the evidence in this case which led to presumption of the accused's guilt 
was, that he had been absent about the time the murder was committod. His statement as to where 
he was at that time should have been recorded, and should also have been thoroughly inquired into. 
It is not sufficiont to say that accusod might bring witnesses to prove his innocence at the trial. It 
is possible the accused may not know the names of the witnesses; and if the witnosses can give 
evidence in his favour to exculpate him, he should not be committed. A long timo elapses before a 
trial at the Sessions comes on, and witnesses cunnot then give as clear evidence, more especially ag 
fo time and duty, as when the facts have only latcly occurred. I think every inquiry should have 
been made previous to commitment, to ascertain not only whother there was prosumption of*the 
guilt of the accused, but also whether ho was innocent. It is the duty of the Police and the Magistrate 
not to bring the parties suspected of being guilty to trial, but also to ascertain whether the suspected can, 
clear themselves from the crime of which they are accused. Thero is a clause in the Procedure Code 
which empowers Magistrates to commit without inquiry into the dofence of the accused. I believe 
the discretion given by this clause is much abused. It may bo applied in certain cases, but in serious 
charges of murder, when tho life of the accused is at stake, I think this clause should not be acted 
upon, because no certainty of tho accused’s guilt can arise until his defence is negatived, and proof 
that his defenco is false is frequently vory strong ovidence in favour of tho prosccution, If the 
result of tho inquiry into the defence leavos the matter in doubt, it is tho duty of the Magistrate to 
commit and leave the Sessions Court to docide which is the true story.” 


id 
The following are the torms of a Circular, 13, 1864, issued by the Calcutta High Court to the 


Magistrates subordinate to it :— 

* Althouch tho Codo of Criminal Procedure does not mako it tmperative on a Magistrate to 
examine an accused person at any stage of the inquiry, bofore committing him to stand his trial at 
the Court of Session, the Court thinks it nocessary to impress upon all Magistrates the expediency 


of the gencral adoption of this course at some stage or other of the inquiry. In those few and 


exceptional cases in which the guilt of an accused may be boyond reasonable doubt, the practice in 
force may be permitted without risk ; but inasmuch as it is discretionary with a Magistrate to dis- 
charge or to commit an accused person, according as he finds that the evidence is, in his opinion, 
sufficient for his conviction by the Court of Sessiog or otherwixe, it is obvious that the truth of any 
ordinary case will be best elicited, and obscure points will be cleared away, by any explanation that 
an accused may wish to give, when, after hearing all the evidence against him, or atany other time 
in the discretion of the Magistrate, he may be subjected to an cxamination before the Magistrate on 
points requiring elucidation, it being clearly explained to the accused that it is at his option to 
answer such questions or not. The Court, however, desires to explain éhat, in issuing these directions, 
it in no way sanctions any proceedings of an inquisitorial nature.” 

It isentirely discretional with the Magistrate whethcr he should examine an accused person, 
but it is very undesirable that he should do so when he is satisfied that the evidenco for the prosecu- 
tion does not disclose any proper subject of criminal charge aguinst him.—Shama Sunkar Biswas and 
another, 1 B. L. R., 16, Short Notes; (8. C ) 10 W. R., 25. 


So also the Madras High Court, in the case of Virabudra Gaud (1 Mad., 199 (S. 0.) Weir, 608), | 


remarked, that the discretion given by law for questioning.+ prisoner has not been allowed for the 
purpose of driving him to make statements criminatory of himself. It can only be properly used for 
ascertaining from a prisoner how he may b3able to meet facts in evidence appearing against him, ao that 
these facts should not stand against him unexplained. Questions must not, thercfore, be put to the 
prisoner in the middle of the case for the prosecution, so as to supplement it when it is defective,—« 
Diaz, 3 Bomb., 51, Crown Cases. See also Chineebash Ghose, 1 Cul. L. R., 436. 

I¢ is not the object of the law to force an accused to convict himself by making some criminato 
admissions after a series of searching questions in a case in examination.—Hosein Bukhsh, 6 O 
L. R., 621; nor to cross-examine him with the apparent object of convicting him out of his own 
mouth of false statements, ard so make him prejudice himself in respect of the matter with which he 
is charged.— Behari Lall Bose, 6 Cal. L. R., 481. 

The Calcutta High Court (Cir. 19, Sept. 17, 1864; Wilkins 78) has ordered that the examination 
of an accused shall contain his or her name, that of his or her father, and if a married woman, that of 
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‘eer husband, the religion, castes profession, and age of the accused person and the village or pergunna 
fa which he or she resides. Also Bomb. H. Ct., Dec. 27, 1872; Gaz., 1878, p. 20. 
_« The examination should not be recorded until a complaint has been made. <A criminal trial 
eannot properly be commenced by such examination (Cal. H. Ct., 627, 1863), but an admission of crime, 
y made, and after due warning, is not inadmissible, because at the time it was mado no formal 
accusation had been made against the party making it.—Ramchurn Chamar and others, 4 W. R., 10. 
The Court may presume that if a man refuses to answer a question which he is not compelled to 
meth “a the answer, if given, would be unfavourable to him. Evidence Act (I of 1872) 
When more porsons than one are being tried jointly for the same offence and a confession made 
by one of such persons affecting himself and some other of such persons is proved, the Court may take 
into consideration such confession as against such other person as well as against the person who makes 
it. Evidence Act, (J, 1872) 8.80. The rulings on this section are collected in a note to it in the 
Appendix, the substance being that a confession made by one person can be used against another 
only when it is sufficient of itself to criminate the person making it of the offence for which 
Shay axe jointly tried. 7 : 
In cases regarding offences triable exclusively by the Court of Session, certain Magistrates, 
during the inquiry, and, at any time after commitment but before judgment is pronounced, the Court 
te which a commitment has been made, may tender a conditional pardon to any one supposed to 
have been directly or indirectly concerned in any such offences.—Ss. 837, 838. 


843 [S. 344; Act IV, 1877, 8. 149.] Except as provided in sections 
Wo influence tobe used 337 and 338, no influence, by means of any promise 


to induce disci osures. or threat or otherwise, shall be used to an accused 
erson to induce him to disclose or withhold any matter within his 
owledge. 


With this section, Ss. 24, 28, and 29 of the Evidence Act, (I of 1872) should be read. 

A confession made by an accused person is irrelevant in a criminal proceeding, if the making 
ofthe confession appears to the Court to have been caused by an inducement, threat, or promise, 

Whaving roferonco to the charge against the accused person, proceeding from a person in authority, 
and sufficient in the opinion of the Court to give the accueed person grounds, which would appear to 
him reasonable, for supposing that by making ithe would gain any advantage or avoid any evil of a 
temporal nature in reference to the proceedings against him.—8. 24. ‘ 

If such confession is made after the impression caused by any such inducement, threat, or pro- 
mise has, in tho opinion of the Court, been fully removed, it is relevant.—S, 28 * 

If such a confession is otherwise relevant, it does not become irrelevant, merely because it was 
made under a promise of secrecy, or in consequence of a deception practised om the accused person 
for the purpose of obtaining it, or when ho was drunk, or because it was made in answer to questions 
which ho need not have answered, whatever may have been the form of those questions, or because 
he was not warnod that he was not bound to makesuch confession and that evidence of it might be 


given against him.—S. 29. 

: 344 [S. 194, para. 1, Hzpl.; S. 208, para. 1; Ss. 219, 264;~Act X, 
‘ Power to postpone or 1875, S. 66; Act IV, 1877, Ss. 86, 124.] If, from the 
adjourn proceedings. ubsence of a witness or any other reasonable cause, it 
becomes necessary or advisable to postpone the commencement of, or adjourn, 
any inquiry or trial, the Court may, by order in writing, stating the reasons 
therefor, from time to time postpone or adjourn the same on such terms as 


2 it thinks fit, for such time as it considers reasonable, 
Bemand. and may by a warrant remand the accused if in 
custody: 


Provided that no Magistrate shall remand an accused person to custody 
under this section for a term exceeding fifteen days at a time. 

Every order made under this section by a Court other than a High 
-Court shall be in writing signed by the presiding Judge or Magistrate. 
' Expnanation.—If sufficient evidence has been obtained to raise a 
Reasonable cause forre- suspicion that the accused may have committed an 
—_— offence, and it appears likely that further evidence 
way be obtained by a remand, this is a reasonable cause for a remand. 
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It is not competent to a Magistrate to remand an accused agajnst whom no evidence bas been 
recorded.-—Zuhuruddeen Hossein, 25 W. B., 8. 

After a person accused of an offence has been brought before a Magistrate under arrest, before 
making out a warrant of his commitment to Jail, otherwise than for mere temporary custody, aa, for 
instance, until the arrival of witnesses known to be on their way, and the like, and Magistrate is 
bound to see that upon the evidence some case is mado out against the prisoners, or that there are 
reasonable grounds for his believing that he is guilty of tho offence imputed to him.—-Mohesh 
Chunder Banerjea, 4B. L. R., 1 App. 

Although no sworn testimony has been recorded against the prisoners in custody, an order of 
commitment to Jail or remand may be passed, if evidence is available, but not recorded until farther 
evidence which is forthcoming is similarly available. It is often very desirable to postpone the 
commencement of an inquiry for a short period in order that, when commenced, it may be continur 
ous and conducted in such order in regard to the examination of witnesses as may bost set out the 
facts to be given in evidence. The accused have a right to have the evidence recorded at as early @ 
period as possible and the fact that there is or may be a great body of ovidence forthcoming 
them is not a good eground for detention for an inordinate period, but they aro not entitled to be 
admitted to bail merely because for this reason the commencement of the trial has been deferred. 
Manikram Mudali, I. L. R , 6 Mad 63, : 

On the first occasion that accused persons aro produced, it is not necessary to go fully into the 
charge ; it is ordinarily sufficient to show, by the evidence of an officer of the Police, that the Police 
are in possession of information they believe to be reliable, that an offence has been committed, and 
that the accused persons were concerned in its commission, But when the accused persons are 
brought up after a remand, some direct evidence of the connection of the accused with the crime 
should be required to justify the Magistrato in rofusing bail, and with each romand the necessity for the 
vary of implicating proof becomes more strong.—Ponnu Sami Chetti and others, I. L, RB. 
6 Mad. 69. , 

An order for remand should be passcd in the presence of the accused persons. To remand is to 
recommit to custody and thorefore as a Magisterial commitment roquires the presence of the prisoner, 
his recommitment also requires that presence so us to give them an opportunity of applying to be 
aes say aaa . Ct, Pro., June 10,1867. Weir, 277. Seo also Mohesh Chundor Banerjea, 
4B.1L. R., App. 

If it appears to such officer or Court at any stage of tho investigation, inquiry, or trial, as the 
case may be, that there aro not reasonable grounds for belioving that the accused has commi such 
offence, but that there are sufficient grounds for further inquiry into his guilt, the acc 
pending such inquiry, be released on bail, or, at the discrotion of such officer or Court, on the exeous 
tion by him ofa bond without sureties for his appearance as hereinafter provided.—s. 497, 

There is nothing illegal in a verbal order passed by a Magistrate directing the accused person 
to appear on the day to which the trial may have been adjourned. A conviction under 8S. 174, Penal 
aa wee on such verbal order was affirmed.—5 Mad., xv., App. Pro., Jan. 18, 1870, 
(S. C.), Weir 39. 

An accused person may be bound over to appear daily before a Magistrate until the close of 
the trial. No notice is necessary before proceeding to enforco the penalty of the recognizance,—6 
Mad., xxxviii, dyp., Pro. Nov. 17, 1871. (8. 0.) Weir, 362. 

Whenever, from any cause, a Magistrate is unable to complete an inquiry himself, any dther 
Magistrate having jurisdiction may complete the case, and proceed as if he had recorded all the 
evidence himself.—S. 350. 

When the proccedings have been completed against an accusdéll person, the decision of the case 
or his commitment to the Court of Session should not be deferred, merely because the principal 
offenders have not been apprehended.—3 W: R., 21, ©. L. : : 

The observations of the Calcutta High Court ( per Couch, O. J., Ainslie, J , concurrittg ) in the 
case of Mathoora Nath Chuckerbutty (17 W. R., 55; 9 B. L. R., 854) are very important in con- 
nection with this section :— 

** If there is not a proper cause—a cause such as is described in 8. 344—a Magistrate has not 
power to adjourn an inquiry. It is not lawful for him to doit. A Magistrate is not at li 
arbitrarily or for any reason which he may think sufficient to adjourn the inquiry. It is only to $e. 
in the cases mentioned, and although an improper adjournment of the pct f by a Magistrate on & 
ground which could not be said to show that it was either necessary or advisable to do so, might 
scarcely be said to be an error in the discretion upon 2 point of law or to involve any question of lew, 
and S, 404, (of the Code of Criminal Procedure of 1861), might possibly not enablo the High Court 
to interfere, we have by 8. 15 of the Act, under which this Court is established, a superior of 

intendence which enables us to deal with such acuse. There was not the absence of a witness oF 

reasonable cause which made it necessary or advisable to adjourn theinguiry, The witness, whose 
absence appears to have been given as a reason for the adjournment, was the Inspector who made 
the report. Assuming that if called he would have deposed to the facts stated in that report, it 
appear thas all that he would have proved would have been that the will was produced to him and 
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‘was afterwards returned, and, that evidence being taken, there really would have been no evidence to 
‘Sustify the detention of the parties upon a charge of forgery of the will. It would really have been 
put @ same as if there had been no evidence whatever against them. The case appears to have 

postponed in a manner which could hardly be justified. There was not any evidence téken 
which could be made the foundation of a charge, and the Magistrate appears to have been influenced 
in the course which he took by the expectation that after some time and by dint of inquiry some 
evidence might be obtained. But a Magistrate is not justified in keeping parties under recognizances 
in the way he did on this occasion.” 

Where three witncsses for the defence were summoned, and one only appeared, the other two 
‘being reported absent from their homes, and the case was therefore decided, the conviction was set 
aside, and the Magistrate was directed to re-hear the case after giving to the accused person a reason- 
able time to obtain the attendance of the absent witnesses —6 Mad. xxvii App.; Pro. July 5, 1870. 

f any case in which a commission has been issued for the examination of any witness, the 
inquiry, trial, or other proceeding may be adjourned for a specified time reasonably sufficient for the 
execution and return of the commission —S. 508. In some cases it may so happen that an adjourn- 
ment of more than the fifteen days allowed in S. 344 may be necessary. : 


345 [S. 188; Act X, 1875, 8.151; Act IV, 1877, S. 183.] The 
offences punishable under the sections of the Indian 
eee een Penal Code described in the first two columns of the 


Table next following may be compounded by the persons mentioned in the 
third column of that Table :— 








‘Sections of 





Indian Penal} Person by whom offence may 
Offence. Code appli- be compounded, 
cable. 
Uttering words, &c., with deliborate intent to 298 | The person whose rcligious feelings 
wound the religious feelings of any person .... are intended to be wounded. 
Oausing furt ....0006 Cove eeee ereverss Coesesee 323, 334 he person to whom the hurt is 
caused, 
Wrongfully restraining or confining any person... | 5z1, 342 | The person restrained or confined. 
Assault or 186 of criminal force Soeeeonee beezevese 362, 350, The person assaulted or to whom 
. 358 criminal force is used. 

Unlawful compulsory labour cesses cececeee sees 874 | The porson compelled to labour. 


Misch ief, when the only loss or damage caused is 
loss or damago to a private pcrson eeeseees cone 426, 427 | The person to whom theloss ordam- 
age is caused. 
Oriminal trespass PEuRERUEREUEEEYY et CR ee re The person in possession of the 
‘Hoube-trespass VPOeeesee eee s Cee een Seever eevee 448 H property trespassed upoh, 
Qriminal breach of contract of service ...,...-+. ; 490, 491, | The person with whom the offen- 


492 der has contracted. 

Adultery.....0.. eeeoeeeee Sveu ows @eoeneve aceee 
Enticing or taking away or detaining with a cri- 
_mainal intent a marricd woman wevecese ceeeee 
re sdk Gaia qiaitor Io @ie: eto" be 
Pa or engraving matter knowing it to be 
Gefamatory secseees @eeecesovooaeve @Qeosevseet O88 e8 Se 
Sale of printed or engraved substance containing 





497 
; | ‘The husband of the woman. 
498 } | 
500 | 

ot >: The person defamed, 


ee ee ee en at 


defamatory matter, knowing it to contain such | 
eaegeeo @aeees @seeoeve €or cusase eees 502 a 
Insult intended to provoke a breach of the peace.. 504 | The person insulted. 
Criminal intimidation, except when the offence is 
punishable with imprisonment for seven years... 506 | The person intimidated. 











‘The offence of voluntarily causing hurt, voluntarily causing grievous 
hurt, causing hurt by an act which endangers life, or causing grievous hurt 

by an act which endangers life, punishable under section 324, section 335, 

‘ section 337, or section 838 of the Indian Penal Code, may, with the permis- 
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sion of the Court before which any prosecution for Such offence is pending, 
be compounded by the person to whom the hurt has been caused. 

When any offence is compoundable under this section, the abetment of 
such offence or an attempt to commit such offence (when such attempt is 
itself an offence) may be compounded in like manner. 

« When the person who would otherwise be competent to compound an 
offence under this section is a minor, an idiot or a lunatic, any person ¢om- 
petent to contract on his behalf may compound such offence. 

The composition of an offence under this section shall have the effect 
of an acquittal of the accused. 

No offence not mentioned in this section shall be compounded. 

In a summonst?case, if the complainant, at any time before the final order is passed, satisfies the 
Magistrate that there are sufficient grounds for permitting him to withdraw his complaint, the Magis- 
trate may permit him to withdraw the samo, and shall thereupon acquit tho accused.—S, 248. 

S. 214, Penal Code, declares that, whoever gives or causes or offers to agree to givo or cause any 
gratification to any person, or.to restore or cause tho restoration of any proporty £o any person, in 
consideration of that person’s concealing an offenco or of his screening any person from legal punish- 
ment for any offence or of his not procceding against any person for the purpose of bringing him to 
legal punishment, shall bo liable to certain degrees of punishment according to the offence, and S. 218 
has made punishable in the same way the accepting or attempting to obtain or agrecing to accept 
any gratification for himself or any other person or any restitution of property to himself or any 
other person in consideration of the object above specified &c,, but Act VITI of 1882, 8. 6, has added 
an Exception that the provisions of Ss, 213, 214 do not oxtend to any case in which the offence 
may be lawfully compounded. ad 

346 [S. 45, paras. 1, 2.] If, in the course of an inquiry or a trial 

Procedure of Provincial before a Magistrate in any district outside the Presi- 
Magistrate in cases which dency-towns, the evidence appears to him to warrant 
he cannot dispose of. a presumption that the case is one which should be 
tried or committed for trial by some other Mugistrate in such district, he 
shall stay proceedings and submit the case, with a brief report explaining 
its nature, to any Magistrate to whom he is subordinate, or to such other 
Magistrate, having jurisdiction, as the District Magistrate directs. 

The Magistrate to whom the case is submitted may, if so empowered, 
either try the case himself, or refer it to any Magistrate subordinate to him 
having jurisdiction, or commit the accused for trial. 

This would be necessary if in the course of proceedings before a Magistrato, not of the first class, 
a Justice of the Peace, and an European British subject, it qghould transpire that the accused was an 
European British subject, when the proceedings should be stayed and the caso submitted with a brief 
report explaining its nature to a Magistrate competent to doal with it. Compare 8. 445. S8o also 
when the offence committed is apparently one which the particular Magistrate is not competent 
try ; or one in which it appears he is in some way personally interested (8, 655) or which he 
declared to be otherwise incompetent to deal with.—Ss. 482, 487. 

A Magistrate cannot assume jurisdiction over a case by ignoring certain facts charged and 
proved which constitute an offence beyund his jurisdiction. Thus, he cannot try # case as of theft when 
that theft is accompanied with acts constituting an offencd under Ss. 380 and 451 Penal Code, which 
is beyond his jurisdi:tion.—Mad. H. Ct., Pro, Jan. 5, 1866, Weir, 238. Ramtahal Singh, 5 W. R., 5, 

347 [S. 46, para. 3; 8s. 221, 436, para. 3; Act IV, 1877, 8. 127. 

Sasa atta, as If, in any inquiry before a Magistrate, or in any trial 

ocedure when after ° sage? " : 
commencement of inquiry before a Magistrate before signing judgment, it 
or trial Magistrate finds appears to him at.any stage of the proceedings that 
case should be committed. the case is one which ought to be tried by the Court 
of Session or High Court, and if he is empowered to commit for trial, he 
shall stop further proceedings and commit the accused under the provisions 


‘hereinbefore contained. 
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'. If puch Magistrate is not empowered to commit for trial, he shall 
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proceed under section 346. 


8. 209 provides for a casc in which, in the course of an inquiry, the Magistrate is of opinion that 
ft should be tried by him rather than be committed to the Court of Session. 

“ Before signing judgment.” The judgment in every trial shall be pronounced in open Court 
in the presence of the parties unless the sentence is ono of fine only, in which case it may be pr@ 
nounced in the presence of the pleader of the accused, and it shall be dated and signed by the 

residing officer of the Court at the time of pronouncing it.—Ss. 867, 366. No Court, other than a 
High Court, when it has signed its judgment shall alter or review the same except as provided in 
8, 396 (that is, when a Medical Officer prevents a sentence of whipping being carried out), or to 
correct a clerical error.—S. 369. 

If the subordinate Magistrate be empowered to make commitments to the Court of Session, and 
the offence be triable by the Magistrate of the District or the Court of Session, he should refer the 
case to the Magistrate of the Distzict rather than hold a preliminary inquiry, agd commit it to the 
Court of Session, since this latter procedure, though strictly legal, should, as much+as possible, 
pe ro as it tends unnecessarily to occupy the more valuable time of the Sessions Judge.—2 

» BR. 19 C. L. 

In cases triable by a Magistrate or by the Court of Session, the accused person should be com- 
mitted for trial only when the Magistrute finds, from aggravating circumstances, that a higher 
punishment is required than he can award.—Cal. H. Ct., Cir. 5, 1865. 

Where death appoars to havo resulted from injuries inflicted by the party accused, a Magistrate 
ought to be ver. careful and not take it on himself to absolve the accused of the graver charge of 
oufpable homicide or murder, and convict only of hurt or grievous hurt, unless it is quite clear that 
there is no sufficient evidence to warrant a commitment to the Sessions Court on such charge.—-Oul. 
H, Ct., Cir. 9, Sept. 6, 1869, Wilkins, 103 ; Gopecnath Shaha, 1 Cal. L. R., 141. 

When several persons are charged gith offences of various degrees, arising out of one act or 
transaction, all implicated therein, against whom sufficient evidenco is forthcoming. should be com- 
mitted to the Court of Session, if an offence beyond the cognizance of a Magistrate, or one, which, 
in the opinion of the Magistrate having jurisdiction in the case, ought to be tried by a Court of 
Boession, be chargeable against any of the accused.—Agra Sud. Ct,, Cir. 64, 1862; also Cal. H,. Ct, 
Cir., May 27, 1862. Wilkins, 100. 

Where the evidence showed that an offence beyond the jurisdiction of the Magistrate had been 
committed, the Calcutta High Court set aside the conviction for a lesser offence, remarking that 
Magistrates are not at liberty to pass over material parts of the evidence in cases before them, and 80 
to withdraw cases from the cognizance of the proper tribunal.—Ramtahal Singh, 5 W. R., 65. 


348 [S. 315; Act IV, 1877, 8. 128.] Whoever, having been con- 
Trial of persons previ. Victed of an offence punishable under Chapter XII 
ously convicted of offences Or Chapter XVII of the Indian Penal Code with 
against coinage, stamp-law imprisonment for a term of three years or upwards, 
or property. 18 again accused of any offence punishable under 
either of those chapters with imprisonment for a term of three years or 
upwards, shall ordinarily, if the Magistrate before whom he is accused con- 


giders him an habitual offender, be committed to the Court of Session or 


i 

gh Court, as the case may be; or, in districts in which the District 
Magistrate has been invested with powers under section 80, placed on his 
trial before such Magistrate. 


Chapter XII of the Indian Penal Code relates to offences relating to coins and Government 
Stamps, and Chapter XVII to offences against property. It should be noted that the offender need 
not have been punished with imprisonment for three years and upwards, but the offente for which 
he was convicted must have been so punishable. 

§. 76, Penal Code, provides that an enhanced sentence may be passed on a second conviction as 
above specified, but the offender should not be committed for trial unless the i considers him 
to be an habitual offender. Much necessarily depends upon the nature of the previous conviction 
or convictions as well as of the offence then before the istrate, and also the interval between the 


.. Gate of the expiry of the last sentence and the commission of that offence. 


If it is intended to prove the previous convictions for the purpose of affecting the poxisment 


. which the Court is competent to award, the fact, date and place of the previous conviction shall 


L 


stated in the charge. If such statement be omitted, the Court may add it at any time befere agne 
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ay “t 


tence is passed.—S, 221, last para. 8. 810 provides a special procedure for the trial of such 
in the High Court or Court of Session and 8. 511 provides special means of proving a 
previous conviction. 

Although the acoused may have been convicted several times of the offences specified in 8. 848, 
as the Magistrate who tried and convicted had some jurisdiction to decide the case, the Bombay 
High Court refused to order a new trial, for it could not say that tho Magistrate had no jurisdie- 
tion.—Annaji Krishna, April 24, 1878. Unless the previous convictions bo specified in the ae jp 
as required by 8. 221, they cannot be used for the purpose of enhancing the sentence.—Jdié ; 


Rajcoomar Bose, 19 W. R., 41; see also Eshan Chunder Dey, 21 W. R., 40, in which the cade was . 
re-opened, and the Sessions Judge was directed to take evidence and record the verdict of the jury 


on such a charge. 


349 LS. 46, paras. 1,2.] Whenever a Magistrate of the second or 
Procedure when Magis- third class, having jurisdiction, is of opinion after 
trate cannot passeentence hearing the evidence for the prosecution and the 
sufficiently severe. accused, that the accused isguilty, and that he ought 
to receive a punishment different in kind from, or more severe than, that 
which such Magistrate is empowered to inflict, or that he ought to be 
required to execute a bond under section 106, he may record the opinion and 
submit his proceedings, and forward the accused, to the District Magistrate 
or Sub-divisional Magistrate to whom he is subordinate. 
The Magistrate to whom the proceedings are submitted may, if he 
thinks fit, examine the parties and recall and examine any witness who hag 
already given evidence in the case, and may call for and take any further 


evidence, and shall pass such judgment, sentence or order in the case as he» 


thinks fit, and as is according to law: Prgvided that he shall not inflict a 


punishment more severe than he is empowered to inflict under sections 82 


and 33. 


If the subordinate Magistrate be empowered to commit to the Court of Session, and the offence 
be triable by the Magistrate of the District or the Court of Session, ho should refor the case to 
the Magistrate of the District rather than hold a preliminary inquiry, and commit it to the Court of 
Session, since this latter procedure, though strictly legal, should, as much as possible, be avoided 
i c aioe unnecessarily to occupy tho more valuable timo of the Sessions Judgo-~2 W.R,, 

, C. L, 

The Magistrate to whom a case is referred under 8. 349 cannot transfer it to another Magiatrate 
but must dispose of it himself—6 Mad. App. xliii. Pro Nov. 8, 1870. Weir, 241. Velayudam, 
I. L. B., 4 Mad. 233. He cannot return the case to the referring Magistrate on the ground that in 
his opinion the latter has power to pass an adequate sentence.—Dula Fakir, 6 Cal. L. R., 276, 

In amending the Code of 1872, ‘Act.XI of 1874, 8. 7 gave tho following illustration as part of 


8. 46 of that Code, and this is now embodied in S. 349 of this Oqle in the words “ punishment’. 


different in kind from or more severe than that which such Magistrate is empowered to inflict :”’—~ 
Sillusiration, A Magistrate of the third class having jurisdiction finds an accused person guilty, 
but considers that he ought to reccive a more severe punishment than imprisonment for a term of 
one month, ora fine of fifty rupees. On recording the finding, submitting tho proceedings and. 
forwarding the accused to the Magistrate of the District, such Magistrate may pass a sentence on the 
accused including solitary confinement and whipping.—Act XI, 1874, 8. 7. = 
‘* And shall pass such judgment, sentence or order.” . By the use of the word order, provision ig 
y made for the disposal of the case otherwise than by conviction or acquittal. It is com- 
petent to a Magistrate to whom a case has been so referred to say that, either from the gravitybef 
the matter or from some other sufficient reason, the Sessions Court is the proper tribunal for the dig. 
posal of the case and to make an order in accordance with that opinion.—In the matter of Chinni. 
mari I. L. R., 1 Mad. 289: (S.C.) Weir 242 ; Abdulla, I. L. R., 4 Bomb., 240, 
ut a District Magistrate to whom a case may be submitted under 8. 349 cannot, on proceedings 
taken by the subordinate Magistrate, exercise powers with which he may be vested under Ss, 80, 
$4, If he desires to do so, he must direct a new trial before himself,—Begu, Punj. Rec. 1881, p. 70, 
The accused in proceedings submitted under S. 349 has a right to be present at the proceedings taken 
by the istrate on receipt of those proceedings.—Gunesh Sircar, 7 W. B., 38 ; Ragha Naranji and 
7 b. 81, Orown Cases. 
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350 [Ss. 328, 329; Act IV, 1877, 8. 156.] Whenever any Magis- 

. Conviction or commit. trate, after having heard and recorded the whole or 
‘ment onevidence partlyre- any part of the evidence in an inquiry or a trial, 
 eorded by one Magistrate ceases to exercise jurisdiction therein, and is suc- 
and partly by another. ceeded by another Magistrate who has and who 

exercises such jurisdiction, the Mapistrate so succeeding may act on the 

evidence so recorded by his predecessor, or partly recorded by his predecessor 

and partly recorded by himself; or he may re-summon the witnesses and 

re-commence the inquiry or trial: 

Provided as follows :— 

(a) In any trial, the accused may, when the second Magistrate com- 
mences his proceedings, demand that the witnesses or any of them be re- 
summoned and re-heard. 

(b) The High Court, or, in cases tried by Magistrates subordinate to 
the District Magistrate, the District Magistrate, may, whether there be an 
appeal or nut, set aside any conviction passed on evidence not wholly re- 
corded by the Magistrate before whom the conviction was hgd, if such 
Court or District Magistrate is of opinion that the accused has been materi- 
ally prejudic.-d thereby; and may order a new inquiry or trial. 

Nothing in this section applies to cases in which proceedings have been 
stayed under section 346, 


‘Inquiry’ includes every inquiry under this Code conducted by a Magistrate or Court,—S. 4 (c), 80 
that the application of S. 350 would not be limited to inquiries preliminary to commitment but to 
inquiries in miscellancous mattors under Paft 1V, Chapters VIII, X, XI, XII, that is, to cases regard- 
ing security to keep tho peace or for good behaviour, public nuisances and disputes regarding 
‘immoveablo property likely to cause a breach of the peace, as well as to a preliminary inquiry under 
8. 476 before sonding the case for inquiry or trial by the nearest Mayistrate of the first class. When 
the second Magistrate continues and completes an inquiry on proceedings taken by his predecessor 
in office, it would seem that the High Court ulone can order a new inquiry to bo held, even though 

such inquiry may havo terminated in a commitment to the Court of Session. S. 215 declares that a 
commitment made by a competent Magistrute can be quashed by the High Court only, and only on a 
point of law, and 8. 537 provides that no order by a Court of competent jurisdiction shall bo reversed 
or altered undor Chapter XX VII, (on submission of the proceedings for confirmation of the sentence 
ed) or on appeal or revision on accuunt of any crror, omission or irregularity in the proceedings 
Pefore trial or in any inquiry or other proceedings under this Code, unless such error, omission or 
fularity has occasioned a failure of justice. When a commitment has been made by a Magistrate 
professing to exercise powers duly conferred which have not been so conferred, a Court of Session to 
which the commitment has beon made may, under certain specified circumstances, direct a fresh 
fhquiry by a competent Magistrate. (5. 522), and, except in any of the cases coming under S. 622, it 
would seem that a Court of Session must proceed to try on a commitment made to it, or refer the 
matter for the orders of the High Court. : 


3B] [S.104.] Any person attending a Criminal Court, although 
Detention of offenders not under arrest or upon a summons, may be detain- 
attending Court. ed by such Court for the purpose of examination, for 
any offence of which such Court can take cognizance and which, from the 
ence, he may appear to have committed; and may be proceeded‘against 

as though he had been arrested or summoned. 

When the detention takes place in the course of an inquiry under 
Chapter XVIII, or after a trial has been begun, the proceedings in respect of 
‘auch person shall be commenced afresh and the witnesses re-heard. 

__ §. 63 empowers every Magistrate at any time to arrest or direct the arrest, in his presence, 


within the local limits of this jurisdiction, of any person for whose arrest he is competent at the time 
- ov in the circumstances to issue a warrant. 
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The action of a Court of Session would be restricted by 8. 193 @ it cannot ordinarily take cog- 
nizance of any offence as a Court of original jurisdiction, unless tho accused person has been com- 
mitted by a Magistrate duly empowered in that behalf. . 


352 [S. 187; Act X, 1875, S. 150; Act IV, 1877, 8. 182.] The 
place in which any Criminal Court is held for the 
purpose of inquiring into or trying any offence shall 
be deemed an open Court, to which the public generally may have access, 80 
far as the same can conveniently contain them: 

Provided that the presiding Judge or Magistrate may, if he thinks fit, 
order at any stage of any inquiry into, or trial of, any particular case, that 
the public generally, or any particular person, shall not have access to, or be 
or remain in, the room or building used by the Court. 


Courts to be open. 


CHAPTER XXV. 


Or tHe MopE OF TAKING AND RECORDING. EVIDENCE IN INQUIRIES AND 
TRIALS. 


353 ‘LS. 191, para. 1; Act IV, 1877, 8S. 83, para. 1.] Except as 
Evidence to be taken Otherwise expressly provided, all evidence taken 
in presence of accused. under Chapters XVIIT, XX, AXI, AXII and XXIII 
shall be taken in the presence of the accused, or, when his‘personal atten- 
dance is dispensed with, in presence of his pleader. 


354 [S. 332.] In inquiries and trials (other than summary trials) 
- : under this Code by or before a Magistrate (other than 

anner of recording . ° ae 
evidence outside Presi. @ J residency Magistrate) or Sessions Judge, the 
dency-towhs evidence of the witnesses shall be recorded in the 

following manner. . 
For the orders of the Calcutta High Court rogarding the examination of witnesses seo note to 
8. 208 and Wilkins, 76—79. 


355 [[Ss. 222, 333.] In summone-cases tried before a Magistrate, 
Record in summons. Other than a Presidency Magistrate, and in cases of 
cases, in trials of certain the offences mentioned in section 260, clauses (b) to 
offences byfirstandsecond (*), both inclusive, when tried by a Magistrate of 
a A calaaal the first or second class, the Magistrate shall make 
a memorandum of the substance of the evidence of each withess as the 
examination of the witness proceeds. | 

Such memorandum shall be written and signed by the Magistrate with 
his own hand, and shall form part of the record. 

If the Magistrate is prevented from making a memorandum as above 
required, he shall record the reason of his inability to do so, and shall cause 
such memorandum to be made in writing-from his dictation in open Court, 
and shall sign the same; and such memorandum shall form part of the 
record. 


Chapter X, (Ss. 135—166) of the Indian Evidence Act (I, 1872), prescribes the manner in whi 
he examination of witnesses should be conducted. e " 


27 
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Ordinarily, in the cases prtvided for by 8. 855, the record of the evidence consists merely of a 
memorandum taken by the Magistrate of the substance of the evidence of cach witness. A Magis- 
trate is bound to “‘make a memorandum of the substance of the evidence of each witness as the 
examination of the witness proceeds ;’’ this is not complied with by a merc statement that a witness 
deposes the samo as the last.—Agra Sudder Court Cir. 18, 1865; Byha Wullud Soorjim, 1 Bomb., 91. 
Muttee Noshyo, Suth. Rep. 1864, p. 18. Tho practice of preparing the memorandum of evidence 
from the recorded depositions of the witnesses after their examination is illegal.—Agra Sudder Court 
Cir. 18, 1866. Want of time cannot be accopted as a valid course for not recording a memoran- 
dum of the evidenco.—Smyth, p. 119. The Calcutta High Court (Cir., 4, March 30, 1864 ; Wilkins, 
104,) has ordered that, when it may appear to a Magistrate that a witness is giving false evidence, so 
that criminal proceedings are likely to be necessary, tho Magistrate should take down at length the 
evidence of the particular witness, A full record of the evidence in the vernacular is not necessary in 
order to a conviction for giving falso evidence ; but this precaution will serve to obviate any doubts 
regarding tho accuracy of the Magistrate’s brief note of the cvidence, where the commitment rests 
wholly or mainly on that note. : 

Evidence of witnesses should, in ull cases, be recorded in printed or lithographed forms; and 
care should bo tnken that tho headings ate carefully and accurately filled up. No more than one 
deposition should bo written on each shcot.—Cal, H. Ct. Cir. 4, Aug. 10, 1872. 


The following heading to depositions of witnesses has been issued for use in the Criminal Courts 
in Bombay :— 


I, A. B., having mado solemn affirmation or (oath as the case may be) state: 
I am by religion (or casto when the party is a Hindoo) a 


My ago is bout (If the witnoss cannot tell his age tho Magistrate should state how old 
he appears to be.) 


My occupation is that of a 
My rosidenco is in tho village of 
Here follows deposition) 
ross-examinod by the accused, 
I, &o. (or the accused decline to cross-examine). 
Re-examined by tho Court, 


Dated this duy of Bomb. Gaz. 1879, p. 475. 


356 [S. 334.] In all other trials before Courts of Session and 
Reoord in other cases Magistrates (other than Presidency Magistrates) and 
outside Presidency-towns, jin all inquiries under Chapters XII and XVIII, the 
evidence of each witness shall be taken down in writing, in the language of 
the Court, by the Magistrate or Sessions Judge, or in his presence and hear- 
ing, and under his personal direction and superintendence, and-shall be 
signed by the Magistrate or Sessions Judge. 
When the evidence of such witness is given in English, the Magistrate 
Hividence given in Eng- OF Sessions Judge may take it down in that language 
lish. with his own hand, and, unless the accused is familiar 
with English, or the language of the Court is English, an authenticated 
translation of such evidence in the language of the Court shall form part 
of the record. 
In cases in which the evidence is not taken down in writing by the 
Memorandum when evi. Magistrate or Sessions Judge, he shall, as the ex- 
dence not taken down by amination of each witness proceeds, make a memo- 
the Magistrate or Judge randum of the substance of what such witness 
himself. deposes; and such memorandum shall be written 
and signed by the Magistrate or Sessions Judge with his own hand, and 
shall form part of the record. 
If the Magistrate or Sessions Judge is prevented from making a memo- 
Jeraare as above required, he shall record the reason of his inability to 
make it. 


Evidence recorded under this section shall ordinarily be in the form of a narrative.—8. 359. 
A Sessions Judge (and Magistrate) is bound to take a memorandum of the deposition of each 
witness as the examination proceeds: this is not complied with by a mere statement that a witness 
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deposes the same as the last.—Byha Wullud Soorjin, 1 Bomb., 91; Muttee Nushyo, Suth. Rep., 
1864, p. 18; Agra Sudder Court Cir. 18, 1865. 

The practice of preparing the memoranda of evidence, required by 8, 356, from the recorded 
depositions of witnesses, after their examination, is contrary to law.—Agra Sudder Court Cir. 18, 
1866. 

Want of time cannot be accepted asa valid excuse for not recording a memorandum of the 
evidence.—Smyth, p. 119. 

The term ‘‘ witness” in S, 356 includes a complainant.—Cal. H. Ct., 156, 1866. 

The examination of complainants and witnesses should contain the name of the person examin 
ed, and of his or her father (and if a married woman, the namo of her husband), the religion, caste, 
profession, and age of the deponent, and the villago and porgunnah in which ho or sho resides.— 
Cal. H. Ct. Cir. 19, Sept. 17,1864, Wilkins 78 ; also Bomb., H. Ct., Gaz., 1873, p. 20 and see Jdsd. 1879. 
p. 475. 


357 [S.3385.] The Local Government may direct that in any dis- 
Language of record of trict or part of a district,or in proceedings before 
evidence. any Court of Session, or before any Magistrate or 
class of Magistrates, the evidence of each witness shall, in the cases referred 
to in section 356, be taken down by the Sessions Judge or Magistrate with 
his own hand and in his mother-tongue, unless he is prevented by any suffi- 
cient reason from taking down the evidence of any witness, in which case 
he shall record the reason of his inability to do so, and shall cause the 
evidence to be taken down in writing from his dictation in open Court. 


The evidence so taken down shall be signed by the Sessions Judge or 
Magistrate, and shall form part of the record : 


Provided that the Local Government may direct the Sessions Judge or 
Magistrate to take down the evidence in the English language, or in the 
language of the Court, although such language is not his mother-tongue. 


In Benoa, orders havo been issued by Government extending this soction to nll Magistrates’ 
Courts (Govt. Bengal, June 30, 1864) and to all Courts of Session (August 6, 1865). Also, in 
Oung, to all Magistrates and Scssions Judgces.—G@az., 1883, p. 269. 

In the Presidency of Mapas, these provisions havo not been so generally extended, and are 
apparentiy restricted to special cases of particular and qualified officers, 

In Brnoat, several native Magistrates, Covenanted Civil Servants and Uncovenanted Deputy 
Magistrates, havo been empowered to take down evidence in criminal cases in English.—Sen Cal, Gaz., 
1883, p. 809; also an Assistant Sessions Judge. did, p. 310. 

The authority conferred on an officer by 8. 357 is personal to that officor, and is in forco only so 
long as he remains in the District in which it has been conferred.—5 Mad. ix App. Pro. Nov. 26, 
1869, (S. C.) Weir, 367. 

In the Presidency of Bomnay, and in the Nortn-Western Provinces the Local Govornments 
do not appear to have exercised these powers. 

In all proceedings before the Court of Session or before any Magistrate in the Sottlement of 
Port Blair and the Nicobars, the evidence of complainants and witnesses is to be recordod in the vernae 
cular language of the officer presiding over the Court.— Gazette of India, 1874, p. 49. 

In the Punsan, with the sanction of the Local Government, the Judicial Commissioner (Smyth, 
p. 118) issued the following orders regarding the record of evidence in criminal cases :— 

All trials in which sentence of death is legal are to be conducted in the English language ; there 
satietacti counterpart in the vernacular of tho Court at the discretion of the Judge for his own 
GA ion. 


All other trials are to be conducted under 8. 356, unless the Judge profers to adopt the above 
rule in such cases also. 

All trials in which a Magistrate commits to the Sessions, or passes final ordera under 8. 84 of 
this Code, are to be conducted under S. 356, unless the Magistrate prefers to adopt the above rule, 
but in that case he must not omit the vernacular counterpart. 

In ApEN, English has been made the language of recording evidence in all trials before the 
Court of Session or any Magistrate or Bench of Magistrates. —Gaz., 1873, p. 227. 

A similar rule oe been eee British Bunman.—Gaz., 1873, p. 7. 

The following rules applicable to this section have been laid down by the M i 
5 Mad. ix, App., Pro. ate a : ae App, Xxii:— y adras High Court. 

1. All applications from Judges or Magistrates for bringing into operation the provisions of thi 
section must be made through the High Court. Py P this 
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Where delay has occurred,and any considerable part of it is owing to the case having been 
detained in the Court of the Magistrate of the District, an explanation to that effect should be entered 
in the column of remarks. 

The Magistrate of the District should check every month a few of the diaries kept up in the 
Courts of his subordinates, and in the quarterly statement of attendance of witnesses he will certify 
that he has done so, adding remarks as to the result of his examination. If this certificate is omitted 
when the quarterly statement is received by the Commissioner, that officer should send back the 
statement, in order that the omission may supplied.—Smyth, pp. 127—129. 


360 [S. 339.] As the evidence of each witness taken under section 
Procedure in regard to %°6 or section 357 is completed, it shall be read over 
such evidence when com- to him in the presence of the accused, if in attend- 
pleted. ance, or of his pleader, if he appears by pleader, and 
Shall, if necessary, be corrected. é 

If the witness deny the correctness of any part of the evidence when the 
same is read over to him, the Magistrate or Sessions Judge may, instead of 
correcting the evidence, make a memorandum thereon of the objection 
made to it by the witness, and shall add such remarks as he thinks 
necessary. 

If the evidence be taken down in a language different from that in 
which it has veen given, and the witness does not understand the language 
in which it is taken down, the evidence so taken down shall be interpreted 
to him in the language in which it was given, or in a language which he 
understands. 


861 [S. 340.] Whenever any evidence is given in a language not 

Interpretation of evi. understood by the accused, and he is present in 

dence to accused or his person, it shall be interpreted to him in open Court 
pleader. in a language understood by him. 

If he appears by pleader, and the evidence is given in a language other 
than the language of the Court, and not understood by the pleader, it shall 
be interpreted to such pleader in that language. 

When documents are put in for the purpose of formal proof, it shall be 
in the discretion of the Court to interpret as much thereof as appears 
necessary. 

An omission to havo the evidence as recorded interpreted to a witness is no ground for setting 
aside a conviction —Okhoy Kumar, 7 Cal. L. R., 393 ; but see contra, Issur Raout and others, 8 W. R., 68. 
Where tho services of an interpreter are requirod by any Criminal Court for the interpretation 
of any evidence or statoment, he shall be bound to state the true interpretation of any such evidence 
or statement.—S. 543. Oaths or affirmations shall be made by every interpreter of questions put to and 


evidence given by witnesses, unless he is an official interpreter of any Court after he has entered on 
his duties —The Indian Uaths’ Act (X of 1873) 8.5. See note to S. 543 post for the form of oath or 


affirmation to be administered. 
362, [Act IV, 1877, 8. 115. In every case in which a Presidency 
Record of evidence in Magistrate imposes a fine exceeding two hundred 
Presidency Magistrates rupees, Or imprisonment for a term exceeding six 
Courts. months, he shall either take down the evidence of 
the witnesses with his own hand, or cause it to be taken down in writing 
from his dictation in open Court. All evidence so taken down shall be 
signed by the Magistrate and shall form part of the record. 

Evidence so taken down shall ordinarily be recorded in the form of a 
narrative, but the Magistrate may, in his discretion, take down, or cause to 
be taken down, any particular question or answer. 

Sentences passed under section 35, on the same occasion, shall, for the 
purposes of this section, be considered as one sentence. 
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363 [S. 841.] When a Sessions Judge or Magistrate has recorded 

Remarks respecting de- the evidence of a witness he shall also record such 

mesnour of witness. remarks (if any) as he thinks material respecting 
the demeanour of such witness whilst under examination. 


364 [S. 346; Act IV, 1877, Ss. 84, 123.] Whenever the accused is 
Hxamination of acoused examined by any Magistrate, or by any Court other 
how recorded. than a High Court established by Royal Charter or 
the Chief Court of the Panjab, the whole of such examination, including 
every question put to him and every answer given by him, shall be recorded 
in full, in the language in which he is examined, or, if that is not prac- 
ticable, in the language of the Court or English; and such record shall be 
shown or read “to him, or, if he does not understand the language in which it 
is written, shall be interpreted to him in a language which he understands, 
and he shall be at liberty to explain or add to his answers. 

When the whole is made conformable to what he declares is the truth, 
the record shall be signed by the accused and the Magistrate or Judge of 
such Court, and such Magistrate or Judge shall certify under his own hand 
that the examination was taken in his presence and hearing, and that the 
record contains a full and true account of the statement made by the 
accused. 

In cases in which the examination of the accused is not recorded by the 
Magistrate or Judge himself, he shall be bound, unless he is a Presidency 
Magistrate, as the examination proceeds, to make a memorandum thereof in 
the language of the Court, or in English, if he is sufficiently acquainted 
with the latter language; and such memorandum shall be written and signed 
by the Magistrate or Judge with his own hand, and shall be annexed to the 
record. If the Magistrate or Judge is unable to make a memorandum as 
above required, he shall record the reason of such inability. 

Nothing in this section shall be deemed to apply to the examination of 
an accused person under section 263, 

Lhe examination of the accused is for the purpose of cnabling him to explain any circumstances 
appearing in evidence against him. With this object the Cuurt may, from time to timo, at any stage 
of the inquiry or trial, put such questions as the Court considers necessary, and after tho witnesses 
for the prosecution have been cxamined and before he is called upon for his defence, the Court shall 
for the same purpose question him gencra]ly on the caso. The accused is not bound to answor such 
questions ; but the Court and the Jury (if any) may draw such inferences from his refusal or answers 
as it thinks just. Tho answers given by accused may be taken‘into consideration in such inquiry or 
trial, and put on evidence for, or against him, in any other inquiry into or trial for any other offence 
which such answers may tend to show he has committed.—s. 342. 

It is not proper to allow the Police officer who brought the prisoner to be present, when a confes- 
sion is taken, nor should he be allowed to suggest questions tu be put. Though a confession so taken 
would bo admissible as evidence, a Court would not attach much weight to it, as such a course 


suggests that the Magistrate was not really conducting thu inquiry himself.—Cal. H. Ct. Cir. 7, July 
30, 1873. Wilkins, 66, 

After having made a full confession, and its being read over to him, the accused retracted and 
said :—‘‘ I said this because the Police beat me.” The Magistrate and the Sessions Judge .both 
found the allegation to be false and the Judge mainly convicted on tho confession, but the High 
Court as a Court of Reference rejected it as evidence,—Gurbad Bechan, 9 Bomb., 344. 

“© The examination of the accused shall be recorded in full in the language in which he is examined, or, 
if that is not practicable, in the language of the Court or in English.” 

It is exceedingly important that this should be strictly observed so that the exact shade of ex- 
pression made use of by an accused person should be deduciblo from his recorded statement, his whole 
statement being recorded tn extenso precisely ar made.—Mad. H. Ct. Pro., May 13, 1867, Weir 247. 

The examination of an accused person should be recorded in the ein which it is deliver- 
od, notwithstanding that the Local Government may, under 9. 357, have ordered that the evidence 
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When the conviction is under the Indian Penal Code, and it is doubtf 


es exeaad! under which of two sections, or under which of tv 
Anette wnat've: parts of the same section, of that Code the offen 


falls, the Court shall distinctly express the same, and pass judgment in tl 
alternative. 


If it bea judgment of acquittal, it shall state the offence of which tk 
accused is acquitted, and direct that he be set at liberty. 

If the accused is convicted of an offence punishable with death, and th 
Court sentences him to any punishment other than death, the Court shall 1 
its judgment state the reason why sentence of death was not passed : 

Provided that, in trials by jury, the Court need not write a judgmen 
but the Court of Session shall record the heads of the charge. to the jury. 


The Local Government may determine what, for tho purposes of the Code, shall be deemed tk 
language of each Court within the territories administored by such Government.—S, 556. 

Where an Appellate Court merely rejected an appeal without specifying the points for d 
termination, its decision thereon and the reasons thorefor, a rehcaring was ordered so that a prope 
judgment might be recorded.—Uttam, Punj. Rec. 1876, p. 9. But sec Mad. H. Ct, Pro. Aug. 28, 187! 
Wear. 888, quoted in note to §. 366 supra, also Kala Karsan 6 Bomb. 55, Crown Cases, in which th 
Sessions Judge diffored from the opinions of the Assessors and omitted to record the reasons for hi 
hea ee but the High Court held that although this was an irregularity it did not vitiat 

e finding. 

Section 867 does not provide for an alternative finding in a case in which it is doubtful o 
which of two offencos under the same part of the same seotion the accused person is guilty,—fo 
instance, a case in which a person is charged with having intentionally givon false evidence ii 
making one statement, and again with the same offence in making a diametrically opposite state 
ment. It has boen usual to enter each of these offenccs in a separate head of the charge and fo 
some attempt to be made by the prosecution to prove one or other of these offences, and for thi 
Court of Session, if not satisfied with the evidence as to the truth or falseness of either statement 
but still being satisfied from the contradiction that the accused is guilty of having intentionally 
givon false evidence, to convict in tho alternative form of finding. But though 8. 367 does no’ 
expressly provide for this procedure, it will be seon from a reference to the last form of charge 
given in Schedule V, No. 28 (II) that it is contemplated that such charges should be made in one 
chargo, and not in two separate hoads as herctoforo. Probably, therefore, if any evidence ik 
offered, or is likely to be offered in proof of tho falseness or truth of one of such contradictory 
statements, a separate head of the charge will be made so as to provide for each offence, and the 
alternative form of charge will also be given. 

The Calcutta High Court (yer Chief Justice, and six Judges concurring; Jackson and Phear, 
JJ., diss.) held, that on a charge of intentionally giving falsc evidence in making two contradictory 
statements ( seo Schedule V, No. 28 (II), last form of charge], the Court or Jury, if convicting, need 
not ry direct ovidence find which of the two statements is true, but that it is sufficient that there 
should be a finding, that the allegations made in the charge are proved.—Mahomed Hamayoon 
Shab, 21 W. R., 72 (S. C.) 13 B. L. R., 824. F. B. The two statements must however be absolutely 
contradictory and irreconcileable so that necossarily one of them must be false. Every presumption in 
favour of the possible reconciliation of the two statements should be made. Some attempt should 
be made to obtain evidence upon one or other of the charges before judgment is given and a 
maar I arrived at in the alternative form.—Bedoo Noshyo and others, 12 W. R,, 11. 

ough it is advisable to offer some evidence as to the truth or falseness of one of the state- 
ments, this is not indispensable to a legal conviction.—See tho case of Ganowree, 22 W. R., 2, in 
which the contradictory statements made were the only evidence offered. 

It is the duty of every Judge if he thinks that the committing Magistrate has acted erroneously 
to point out the error.—-Mad. H. Ot., Pro. Feb. 24, 1879; Weir, 231. . 

The responsibility rests with the Sessions Judge to decide whether there are circumstances of 
extenuation sufficient to justify the infliction of a punishment less than death, He should not there- 
fore pass sentence of death and refer the case to the High Court with a recommendation to mercy.— 
Mad. H. Ct., April 24, 1866 ; Weir 210, (Hd.1.) So also, after he has concluded the trial and recorded 
the opinions of the assessors, he should deliver the judgment of the Court. He cannot suspend the 

roceedings and refer the case to the High Court because he has doubts regarding his own jurisdiction. 
® shoul _rather decide that matter leaving it open to the party dissatisfied with his judgment to 
appeal against it—Bhup Singh I. L.R. 2 All. 771. Dharma Dass Banerjea, Cal. H. Ct. Jan. 23, 1883. 

The terms “ heads of the charge” must be construed reasonably, and must be held to include 

@uch a statement on the part of the Sessions Judge as will enable the Appellate Court to decide 
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whether the evidence has been properly laid before the Jury, and whether there has been any mis- 
direction in the charge.—Kasim Sheikh, 23 W. R., 32. But it need not be reduced to writing 
before delivery.—Cal. H. Ct. Memo. 2, 1875; 23 W. RB., 7, Rules §c. Wilkins 118, 114, 


368 [Ss. 319, 321; Act X, 1875, S. 113.] When any person is 
sentenced to death, the sentence shall direct that he 
be hanged by the neck till he is dead. 


No sentence of transportation shall specify the place to which the 


Sentence of transport- person sentenced is to be transported. 
ation. 

The Sessions Judge should fix the time and place for carrying out sentences of death, and 
should give orders regarding tho disposal of the corpses of executed convicts.—Cal. H. Ct., 1868. 

Capital sentences are passed by Sessions Judges subject to confirmation by the High Court to 
whom the proceediggs are referred. Ss. 375—379 of this Code lay down tho procedure to bo follow. 
ed by that Court, and Ss. 381, 382 declare how such sentonces shall bo executed. 

Sch. V, No. 34 gives the form of warrant of commitmont to Jail under sentence of death, and 
No. 35 that of warrant of execution aftcr sentenco of death has been confirmed. 

The proper form of passing sentence of transportation in cases in which imprisonment can be 
imposed for seven years or upwards is, in accordance with S. 59, Penal Codo, to sontence the convict 
to transportation, recording that, under that law, such transportation is awarded instead of imprison- 
ment, simple or rigorous, as the caso may be.—Cal. H. Ct. Cia. 9, Aug. 3, 1866, Wilkins, 127 ; Punj. 
C. Ct. Cir. 25, Sept. 26, 1866. But see Sch. V, No. 36. Undor the Penal Code, no offence is made 
punishable with transportation for a term of yoars, otherwise than by this process of commutation. 

The punishment in each case must not bo lessthan seven years’ imprisonment: a general sentence 

of transportation for two or more offences when only ono of the punishments awarded is soven years’ 
imprisonment is illegal.—Shonaoollah, 5 W. R., 44. When the sontenco for one offence is of seven 
years’ transportation, the sentcenco of loss than seven yoars for another offence in tho same case 
cannot be converted into transportation.—Gour Chunder Dey, 8 W. R., 2. 
: Tho Governor-General in Council is empowered to appoint places in British India to which 
persons sentenced to transportation may bo sent and it is the duty of tho Local Government to make 
arrangements for the removal of such persons, Act 1X, 1882. Tho Court passing sentence of trans- 
portation shall forthwith forward its warrant to the Jail in which the accused is to bo or is already 
confined.—S, 383 post. 


369 [S. 464, para. 1.] No Court, other than a High Court, when it 
Sattar eects has signed its judgment, shall alter or review the 
judg- . ‘ ‘ 
ment. same, except as provided in section 395, or to correct 
a clerical error. 


8. 395 lays down the course to be followed when a sentence of whipping cannot be carried into 
execution in consequence of the ill health of the prisoner cortified by » Medical officer. 

When judgment has boen signed by a Magistrste, it cannot, by law, be altered by him. But on 
finding that he has passed an illegal sentenco, a Magistrate may, if the prisoner is suffering preju- 
dice. direct the Jailor to suspend execution and merely keop the prisoner in detention, which should 
in no case exceed the term of imprisonment awarded, until the ordors*of the High Court are received 
on his reference.—Empress v. Tukaram Ramji, Bomb. HW. Ct, 29, 1878. Seo also Tookia, 1 Bomb. 3. 

When an illegal sentence of whipping in addition to imprisonment was passed by a Magistrate, 
and the discovery of the illegality was made before execution, but after sentence had been pronounced 
and signed, it was held that such sentence could be altered only by tho High Court.—Mad, H. Ct, 
Pro., Nov. 13, 1873 ; 8 Mad. Jur., 466, Puran Mal., 23 W. R., 49, (S. C.) ; Weir, 387. 

Where however a Sessions Judge on appeal scts aside the proceedings before a Magistrate as 
without jurisdiction, ho is competent to direct a new trial. The law refers to the mode in whieh the 
appeal is to be dealt with, not to the direction in regard ~to ulterior proceedings and though a literal 
construction, of 8. 284 of the Code 1872 [now 423 (5}] eas to contemplate that the order directing 
ulterior proceedings should be made simultaneously with the urder quashing the proceedings already 
had, a Judge who omits to do so is not precluded by the terms of (8. 464 of the Code of 1872 now 
repeated in) 8. 369 from passing such an order subsequently.—M, Ramireddi, I. L. R., 8 Mad, 48: 

§. C.) Weir, 505. 
Magistrates of the second or third class should anbmit to the District Magistrates a calendar of 
every cage in which conviction takes place within twénty-four hours of the sentence being passed, to 
enable the District Magistrate at once to take measures towards rectifying injury done by an illegal 
sentence.—Bomb. H. Ct. Cirs., p. 43. 

The law as it is contained in 8. 369 wou.d seem to contemplate the power of a High Court to 
alter or review its own judgment. 8. 464 para, 1 of the Code of 1872 which it replaces, declared 


Sentence of death. 
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that “when a judgment or final order has been so signed it cannot he altered or reviewed by the Court 
which gives such judgment or Order” and the Code of 1861 was silent in this respect. The Calcutta 
High Court (Peacock, O. J. and four Judges,) held that under their general powers they had no power 
to review their judgments in Criminal cases, and the Code of 1861 conferred no suck power. If an 
erroneous judgment has been delivercd, the proper course is to apply to the Local Government for 
relief, —Godai Raont 6 W. B.,61. (S..0.) B. L. BR. 486 Sup. Vol. See also Mehtarji Gopalji and 
others, 7 Bomb. 67, Crown Cases ; Tilok Chund, 8 All., 273. But see Govt. of Bengal, 9 B. L. R., 342 
in which the High Court reconsidered and cancelled its own order. 


370 [Act IV, 1877, Ss. 114, 126.} Instead of recording a judg- 
Presidency Magistrates ment in manner hereinbefore provided, a Presidency 

judgment. Magistrate shall record the following particulars :— 

(a) the serial number of the case ; 

(6) the date of the commission of the offence ; 

(c) the name of the complainant (if any): : 

(ad) the name of ibe accused person, and (except in the case of an 
Huropean British subject ) his parentage and residence ; 

(¢) the offence complained of or proved ; 

(f) the plea of the accused and his examination (if any) ; 

(g) the final order; 

(4) the date of such order; and 

(7%) in all cases in which the Magistrate inflicts imprisonment, or fine 


exceeding two hundred rupees, or both, a brief statement of the reasons for 
the conviction. 


371 [Act XI, 1874, Ss, 22, 41, para. 1.] The judgment shall be 

Judgment to be explain. eCXplained to the accused, and on his application a 

ed and copy given to copy of the judgment, or, when he so desires, a 

mooused: translation in his own language, if practicable, or in 

the language of the Court, shall be given to him without delay. Such copy 
in any case other than a summons-case, be given free of cost. 


In trials by jury in a Court of Session, a copy of the heads of the 


charge to the jury shall, on the application of the accused, be given to him 
without delay and free of cost. 


When the accused is sentenced to death by a Sessions Judge, such 
GaisGt saison sentauned Judge shall further inform him of the period within 


to death. which, if he wishes to appeal, his appeal should be 
preferred. 


In exorcise of the power conferred by S. 35 of the Court Fees’ Act (VII of 1870), the Governor- 
General in Council has remitted the fees leviablo on account of a copy of the judgment or order 
passed by a Criminal Court and of a Judge's charge to the Jury furnished on the application of any 
party affected by such judgment or order, provided that such person is in Jail, or the Court, for some 
special reason sees fit to grant such copy free of expenso,—Govt. India, Not. 996, June 6, 1873. 

8. 371 in some reapects goes beyond this Notification, because it provides that, except in summons. 

a copy of the judgment, and in trials by Jury, a copy of the heads of the charge to the Jury, 
hall be given to the accused free of cost without any reservation that he has been convicted, still less 
that he is in Jail or entitled to special indulgence. On the othor hand, the Notification makes no 
reservation regarding summons-cases except that the accused is in Jail, or the Comrt, for some special 
reason. thinks fit to grant a copy of the judgment free of expense. 8. 648 provides that, if any person 
affected. by a judgment or order passed by a Criminal Court dosires to have a copy of the Judge’s 
charge to the Jury or of any order or deposition or other part of the record, he shall, on applying 
for such copy, be furnished therewith : provided that he pay for the same, unless the Court, for some 

reason, thinks fit to farnish it free of cost. An application for a copy of a judgment or order 
or the heada of the Judge’s charge to the Jury must be made on a paper bearing a Stamp of one 
anna.—Court Fees’ Act (VII of 1870), Sch. II, Art. 1 (a). 

The Seasions Judge or officer in charge of the Jail should affix his ‘signature to the application 

or to the envelope in which it is transmitted. This will afford sufficient proof that the application 
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really emanates from the person sentenced. Every reasonable facility consistent with the require- 
ments of the law should be given to prisoners who consider that théy have been unjustly dealt with 
ant _ desirous of appealing to a superior Court.—Mad. H. Ct. Pro. Aug. 4, 1864; Weir, 278. 

The ordinary charge for a copy is at the rate of eight annas for every three hundred and sixty 
words or fraction of three hundred and sixty words.—Act VII of 1870, Sch, 1, Art, 9. 

Copies of evidence on a trial are not exempt from payment of thu usual Court Fees, unless, for 
some special reason the Court thinks fit to furnish them free of cost.—S. 548 poat. 

When the Judge’s notes form the only record of a case, the partics should bo allowed to have 
a ie Hae notes on paying the authorized charge for muking tho same.—Subbayya Gaundan, 1 

», 138, 

The period within which an appeal should be preferred from a sentonco of death passed by a 
Sessions Judge is seven days from the date of the sentence.—Act XV of 1877, Sch. IT, Art. 150, 

S. 271B of the ropealed Code, enacted by Act XI, 1874, S. 22, required the Sessions Judge. in 
such cases to delay the transmission of tho reference to tho High Court for a reasonable time, not 
exceeding seven days, so as to allow the appeal and reforonce being made at the samo time. This 
has not been re-enacted in the present Code, but the Sossions Judges should exercise such a disore» 
tion as heretofore. 


372 ([S. 464, para. 3.] The original judgment shall be filed with 
Judgment when to be the record of proceedings, and where the original is 
translated. recorded in a different language from that of the 
Court, and the accused so requires, a translation thereof into the language 
of the Court shall be added to such record. 


373 [S. 302, para. 1.] In cases tried by the Court of Session, the 
Court shall forward a copy of its finding and sen- 
C ad saa 
See acne ae oe tence (if any) to the District Magistrate within 
tenes to District Magise the local limits of whose jurisdiction the trial was 
a held. 


On application made by the Magistrate of the District to the Scssions Judge for a copy of any 
judgment delivered by him, the Judge should permit a copy to bo made by any person whom the 
Magistrato may depute fur that purpuse, Such copies will be granted to Magistrates and committing 
officers only for their information and guidance ; they aro not at liberty to cavil at the judgment of 
the Sessions Court, or to enter into any discussion with the Judge upon its mcrits.—Cal H. Ot 
Cir., i, Jan. 1, 1864; Wilkins, 109. 

Sessions Judges should give overy facility to Magistrates, and District Suporintendonta of Police 
for inspecting the records of cases in their Courts and for the preparation of copies by clerks sont by 
the District Magistrate, care being taken that the records are not removed from the Judge’s office.— 
Cal, H. Ct. Cir. No. 5, Sept. 21, 1880; Wilkins, 127. When the Divisional Commissioner requires 
the records of a criminal trial in order to satisfy himself whether Government should be moved to 
direct an appeal against an original or appollate judgment of acquittal tho Sessions Judge should 
comply with the requisition.—Cal, Lf, Ct. Cir, Jan. 12, 1877; Wilkins, 127. 


CHAPTER XXVII. 
Or THe Scpmission or Sentences ror ConrirMATION. 


374 [S. 287, para. 1.] When the Court of Session passes sentence 
Bentence of deathto be Of death, the procecdings shall be submitted to the 
submitted by Court of High Court, and the sentence shall not be executed . 
Session. unless it is confirmed by the High Court. ) 


On passing sentence of death, the Sessions J udge should give immediate intimation to the 8 
intendent of the Jail in which the condemned prisoncr is confined, in order that proper precautions 
may be taken for his safe custody. ~All. H. Ct. Cir. 8, April 22, 1873. 

Sch. V, No. 34 provides a special form of warrant of commitment to Jail on passing of a sentence 
of death by a Sessions Court subject to confirmatidn of the High Court. 

The Sessions Judge should also record whether be has inquired whether the convict desires to 
appeal against that order, and that he has informed him that such appeal must be made within seven 
days as directed by 8. 371, last clause.—All, H. Ct., Cir. 1, Jan. 29, 1873. 
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The responsibility rests with the Sessions Judge to determine whether there are circumstances 
of extenuation sufficient to justify the infliction of a punishment less than death. He should not 
therefore pass sentenco of death and refer the case to the High Court with a recommendation to 
mercy.-- Mad. H. Ct., April 24, 1866 ; Weir, 210 (Ed. 1). 

Tho Mapras High Court (Pro., Aug. 6, 1864: Pro., Aug. 12, 1862) have ordered that, in refers 
ring a case to the High Court for confirmation of the sentence of death, the particulars of the evidence 
and the Judge’s remarks should be embodied ina letter to the Registrar, and that an English transla- 
tion of the whole of the ovidence given at the trial should also be submitted. 


375 [S. 289.] If when such proceedings are submitted, the High 
Power to direct further Court thinks that a further inquiry should be made 
inquiry tobe madeor ad- into, or additional evidence taken upon, any point 
ditional evidence to be bearing upon the guilt or innocence of the convicted 
paren: person, it may make such inquiry or take such evi- 
dence itself or direct it to be made or taken by the Court of Session. 
Such inquiry shall not be made nor shall such evidence be taken in the 
aii of jurors or assessors, and, unless the High Court otherwise 
irects, the presence of the convicted person may be dispensed with when 
the same is made or taken. 
When the inquiry and the evidence (if any) are not made and taken 
by the High Court, the result of such inquiry and the evidence shall be 
certified to such Court. 


376 [S. 288.] In any case submitted under section 374, whether 
Power of High Court to tried with the aid of assessors or by jury, the High 
confirm sentence or annul Court— 
conviction. 

(a) may confirm the sentence, or pass any other sentence warranted 
by law, or ; 

(6) may annul the conviction, and convict the accused of any offence 
of which the Sessions Court might have convicted him, or order a new trial 
on the same or an amended charge, or 

(c) may acquit the accused person: 

Provided that no order of confirmation shall be made under this section 
until the period allowed for preferring an appeal has expired, or, if an 
appeal is presented within such period, until such appeal is disposed of. 

The High Court are bound to go into the facts of the case, although the conviction was by 
verdict of a Jury.—Jaffir Ali, 19°W.R, 57. Seo also Ramsodoy Chuckerbutty, 19 W. R., 19, in 
which, contrary to the verdict of the Jury concurred in by the Sessions Judge, the majority of the 
Judgos of the High Court acquitted on the evidence. 

Tho prisoner aftor committing murder attempted suicide by cutting his own throat, and became 
in such a stato that it was probable that, if he were hanged, decapitation would ensuc. He was 
see ar sentonced to transportation for life instead of to death.—Boodhoo Jolaha, 2 Cal. 

B,214 


377 [S. 290.] In every case so submitted, the confirmation of the 
Confirmation or new Sentence, or any new sentence or order passed by the 
sentence to be signed by High Court, shall, when such Court consists of two 
oe see: or more Judges, be made, passed and signed by at 
least two of them. 


378 [(S. 271 B.}] When any such case is heard before a Bench of 
Procedure in case of Judges and such Judges are equally divided in 
difference of opinion. opinion, the case, with their opinions thereon, shall 
be laid before another Judge, and such Judge, after such examination 
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nd hearing as he thinks fit, shall deliver his opinfon, and the judgment or 
order shall follow such opinon. 


The same provision is made by S. 429 for a similar contingency in tho hearing of an appeal. 


379 [38. 301, para. 1.] In cases submitted by the Court of Session 
Procedure in cases sub. to the High Court for the confirmation of & sentence 
nitted to High Court for of death, the proper officer of the High Court shall, 
sonfirmation. without delay, after the order of confirmation or 
other order has been made by the High Court, send a copy of the order, 
inder the seal of the High Court, and attested with his official signature, 
‘o the Court of Session. 


Sa, 381, 383 dgclare the course to be taken by tho Scssions Judgo on receipt of tho copy of the 
order of the High Court. 


380 [Ss. 18, 36.] When a sentence passed by an Assistant Ses- 
Confirmation of sentence 8!0ns Judge or by a District Magistrate acting under 
of Assistant Sessions section 34 is submitted to a Sessions Judge for con- 
Judge or Magistrate act- firmation, such Sessions Judge— 
ing under section 34. 

(a) may confirm the sentence, or pass any other sentence which the 
lower Court might have passed ; or | 

(b) may annul the conviction, and convict the accused of any offence 
of which the lower Court might have convicted hin, or order a new trial 
on the same or an amended charge; or 

(c) may acquit the accused; or 

(dt) if he thinks further inquiry or additional evidence upon any point 
bearing upon the guilt or innocence of the accused to be necessary, he may 
make such inquiry or take such evidence himself or direct such inquiry or 
evidenre to be made or taken. 

Unless the Court of Sessions otherwise directs, the presence of the 
convicted person may be dispensed with when such inquiry is made or evi- 
dence taken; and, when the sentence has been submitted by an Assistant 
Sessions Judge, such inquiry shall not be made, nor shall such evidence be 
taken, in the presence of jurors or assessors. 

When the inquiry and the evidence (if any) are not made and taken 
by the Court of Sessions, the result of such inquiry and the evidence shall 
be certified to such Court. 


The powers thus given to a Sessions Judge are identical with those given to the High Court 
under Ss, 375, 376, in cases submitted for confirmation of a sentence of death. 





CHAPTER XXVIII. 


Or EXeEcvrion. 


381] [S. 301, para. 2.] When a sentence of death passed by a Court 
Execution of order passe. Of Session is submitted to the High Court for con- 
ed under section 376. firmation, such Court of Session shall, on receiving 
the order of confirmation or other order of the High Court thereon, cause 
such order to be carried into effect by issuing a warrant or taking such other 
steps as may be necessary. 
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If the sentence of death is‘confirmed, a warrant in the form given in Sch. V, No. 85 should be 
issued to the Jailor. 

Tn Benaat, it has been ordered that such a warrant shall fix a time for execution of the sentence 
at an interval not loss than fourteen or more than twenty-one days from the date of issue of the 
warrant.— H. Ct. Cir., 2, May 5, 1876, Wilkins, 112, See also Bengal Govt. Cir. April 7, 1876. 

In Manpunas, it has been ordered by Government that sentences of death shall not be carried into 
execution by officers in charge of Jails until the fifteonth day after the receipt from the Court of Ses- 
sion of the warrant issucd uudor 8. 381 after confirmation of such sentence by the High Court, and 
that in cases from the Ganjam, Vizagapatam, and Canara Districts, such sentences shall not be 
carried into execution until the twenty-second day after the said date.—Govt. Order, May 23, 1878. 

In Bomuay, it has been ordered that thore shall be at least fourteen days from the receipt of the 
order of confirmation of sentence,—Bomb. HU. Ct. Cir. 382, 1866; Gaz., 1879, Part I, p. 474, and that 
the Warrant shall dircct the Jailor to carry out the execution in the prosonce of a Magistrate of the 
first class or a Superintendent or Assistant Superintendent of Police. The Sessions Judge shall at 
the time of sending the wurrant for execution to the Jailor inform the Superintendent of the Jail 
of his having done 80.—Bomb. Gaz., 1879, Part I, 474. 

Warrants for the oxecution of capital sentences should be addressed to the officer in charge of the 
Jail, but it is necessary that the execution should be superintended by the Magistrate or some Magis- 
terial officor deputed by him for that purpose. ‘The officer in charge of tho Jail should communicate 
with the Magistrate of the District and take his orders as to details, 

All sentences of capital punishment shail be carried out at the Sudder Station unless it be other- 
wise ordered in the warrant. The spot at which the execution is to take place shall be fixed by the 
Magistrato of the District, and shall genorally be at such distance from habitations that no annoy- 
ance need be caused to the public by the spectacle. No execution should take place within the Jail 
walls, und no attempt shoald be made to give auything of a private character to **  ->-~ ‘tion, but at 
tho same time undue , ublicity should not be courted. To this ond the early mo.uing should be the 
time selected for execution, ‘The prisoners in the Juil should not be made to attend. The medical 
officer should attend throughout the oxecution. The body should hang for one hour, and should not 

bo taken down until the medical officer declures life to be extinct.—Govt. of Bengal, Oct. 4, 1869. 

When the officer in chargo of a Jail isa Civil Surgeon, or Chief medical officer, no Magistrate 
need attond to witnoss oxecution of a sontence of death, unless the Commissioner or Magistrate of the 
District should think it desirable, but, whon the officer in charge of the Jail is of no special rank, the 
Magistrate or a Subordinate deputed by him should be present at the cxecution.—Govt. of Bengal 
Cir, 92, July 24, 1873. 

In tho warrant which a Sessions Judgo issucs to tho Juilor for tho execution of a sentence of death, 
he should direct oxocution to be carried out in the presence of a Magistrate of the first class or District 
Supcerintendont or Assistant District Suporintendent of Police. It should also be stated in the warrant 
that execution is to bo carriod out ona day to bo numed that shall be at least fourteen days from the date 
of the receipt of the confirmation of the sontenve by the High Court.—Bomb. H. Ct. Cir., 65, 66. 


382 [S. 806; Act X, 1875, 8. 114.] Ifa woman sentenced to death 
Postponement of capital be found to be pregnant, the High Court shall order 
mentence on pregnant the cxecution of the sentence to be postponed, and 
woman. may commute the sentence to transportation for life. 


The pregnancy should be certified by the Civil Surgeon, and the warrant returned to the Ses- 
aions Judge with un endorsement to that effuct.—Agra Sud. Ct., 1864. 

In such a case the Sessions Judge is competent only to direct postponement of the execution of 
the sentence until further orders of the High Court. The Madras High Court limited the postpone- 
ment of execution of sentence of death until such time after the delivery of the woman as was néces- 

to obtain its further orders. ‘he Court further directed that the delivery of the woman be 
reported with tho least possible delay, and to be accompunied with a statement of the opinion of the 
medical officer of tho Jail as to tho date on which the prisoner would be able to undergo the sentence 


passed on her.—Pro. June 4, 1879 ; Weir, 327. 
383 [S. 302 A, cl. 1; Act IV, 1877, S. 183.] Where the accused 
Wxeoution of sentences i8 sentenced to transportation or imprisonment in 
of transportation or im- cases other than those provided for by section 381, 
prisonment inother cases. the Court passing the sentence shall forthwith for- 
ward a warrant to the jail in which he is to be confined, and, unless the 
accused is already confined in such jail, shall forward him to such jail, 
with the warrant. 
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Soh. V, No. 36 gives a form of warrant after a commutation of sentence of imprisonment to 
transportation. 

No sentence of transportation shall specify tho place to which the person is to be transported.— 
S. 368 last para. 

The Governor-General in Council may, from timo to time, appoint places within British India 
to which persons sentenced to transportation shall be sont: and the Local Govornment, or some offloer 
duly authorized in this behalf by the Local Government, shall give ordors for the removal of such 
persons to the places so appointed, except when sentence to transportation is passed on a person already 
undergoing transportation under a sentence previously passed for another offence.—Act IX, 1882, 

All Central Jails in Bengal havo been appointed by the Governor-Genoral in Council to be 
places to which persons sentenced to transportation may be sent—Gaz. India, 1870, Part I, p. 60; also 
the Central prison at Lucknow ; Jd., 1872, Part I, p. 846, also the Jail at Ahmedabad for females sen- 
tenced to transportation in Guzerat and that of Thanah for femalos so sentenced in the Presidency of 
Bombay.—Bomb. Gaz, 1875, Part I, p. 754. 

Warrants of imprisonment directed to Suporintendents of District Jails shall in the English lan- 
guago; and warravts directed to the keepers of sub-divisional lock-ups shall issuo in the Vernacular 
except where tho sentence is for imprisonment for a longer term than fifteen days in which case the 
warrants issuod by sub-divisional authoritios shall, if possible, be in English,—Cal. H. Ot. Cir. 10, 
August 27, 1873. 

The residence of tho convict should be entered in the warrant to enable tho proper preparation 
by Police officers of the “ Roll of Relcased Prisoners,’ after oxpiry of the sontence.—Cal. H. Ct, 
Cir. 7, Sopt. 10, 1868; 1 B. L. R., Rules, &c. ; 15, and Agra Sud. Ct. Cir. 7 f, 1866. 

Every Criminal Court, when it passes sentence of imprisonment or transportation, shall endorse 
on the back of the warrant of sentenco— 

1. The age of the convict ; 2. His caste; 3. His place of residence ; 4. Opinions of the assessors 
where the trial has been conducted with tho aid of assessors. 

If after trial any previous conviction has been established, thero should also bo endorsed— 

1. The offonce of which the convict was previously convicted. 

2. ‘The sentence passed upon him for that offonce. 

8. The dato of that sentence. 

4. Namo and designation of the trying authority, All those particulars should be written in 
the same language in which tho warrant itself is written.—Bomb. Gaz. 1879, p. 472. 

When the accused person is a soldior or person holding any rank in tho army, the warrant of 
imprisonment shall set forth accurately the rank of the prisonor and the Regiment or Military 
Department to which he belongs.—Cal. H. Ct. Cir. 12, Nov. 28, 1873; Wilkins, 71. 

The Mapras High Court has issued the following orders on this subject :— 

All warrants or orders addressed to oflicers in charge of Central or District Jails by Judicial 
or Magisterial officers shall, whenever practicablo, be prepared in the English languago. 

In evorv case in which two or more persons aro jointly charged and convicted of an offience 
before a Court of Session or Magistrate, it shall be necessary to issue a separate warrant or order for 
the commitment to prison of each person undor the sentonco passed upon hin... 

Orders or Warrants directing the release of a prisoner should be addressed to the officer in 
Chere of the Jail and sent direct to him.— Mad. H. Ct., Jan. 9, 1867; and March 18, 1868; Weir, 
App. x\vii. 

When a prisoner is acquitted after trial by a Session Court, it is not necossary to send a formal 
warrant of release to the Superintendent of tho Jail.—Jd. Oct. 30, 1869; Weir, App., 1. 

A Register of warrants in the following form has been ordc¢od by the Catcurra High Court 

Cir. 167, May 15, 1865 ; 11, Oct. 1, 1886; 1, Jan. 11, 1871; W/-kins, 6) to bo kept by Sossions 
udges :— 


Register of Warrants. 
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984 [S. 308; Act X, 1875, Ss. 108, 104; Act IV, 1877, S. 184.] 
Direction of warrant for Livery warrant for the execution of a sentence of 
“execution. imprisonment shall be directed to the officer in 
charge of the jail or other place in which the prisoner is, or is to be, con- 


fined. 

See note to 8. 888. 

The date of the termination of all terms of imprisonment should be distinctly expressed in the 
warrants of commitment. The cases in which the imprisonment is to take effect on the expiration 
of a previous sentence, the commencement of the imprisonment is to be stated accordingly.—Cal. H, 
Ot. dir. No. 8, Deo. 19, 1876; Wilkins, 71. 

Whenever a soldier is committed to jail whether for trial or under sentence, his military rank 
shall always be stated in the warrant of commitment, in order that due notice may be given to the Mi- 

authorities of the day and hour on which his imprisonment will expire, as required by the 83rd 
clause of the Mutiny Act.—Smyth, p. 148; Cal. H. Ct. Cir. 12, Novomber 28, 1873; Wilkins, 71. 


385 [S8. 304; Act X, 1875, S.104.] When the prisoner is to be 
Warrant with whom to confined in a jail, the warrant shall be lodged with 


be lodged. . the jailor. 

Act V, 1871, S. 16, empowers officers in charge of prisons outside Presidency-towns to give effect 
to any sentence or order or warrant for the detention of any person passed or issued by any Court or 
tribunal acting under tho authority of the Local Government. 

A warrant under the official signature of such Court or tribunal shall be sufficient authority for 
holding any prisoner in confinement or sonding any prisoner for transportation beyond the sea in 
pursuance of tho suntence passed upon him.—S. 17. 

Any officer in charge of a prison doubting tho legality of any warrant sent to him for execution, 
or the competency of tho person, whose official seal and signature aro affixed thoreto, to pass the sen- 
tence and issuo such warrant, shall refer the matter to the Local Government, by whose order on the 
oase such officer and all other public officers shall be guided as to the future disposal of the prisoner. 

Pending any such roforcnce, the prisoner shall bo detained in such manner and with such restrio- 
tions or mitigations as may be specified in the warrant.—S. 18. 


386 [S. 307, para. 1; Act X, 1875,8. 105; Act IV, 1877, 8. 185. ] 
Whenever an offender is sentenced to pay a fine, the 
Warrant for levy of fine. Qoyrt puning the sentence may, in its discretion, 


issue a warrant for the levy of the amount by distress and sale of any move- 
belonging to the offender, although the sentence directs that, 


able property 
in default of payment of the fine, the offender shall be imprisoned. 


Gch. V. No. 87 gives a form of warrant to levy a fine by distress and sale, 

Act I, 1868, 8. 6 declares that the provisions of Ss. 63—70 (both inclusive) of the Penal Code, 
shall apply to all fines imposed under the authority of any Act hereafter to be passed, unless such 
Act shall contain a special provision to the contrary. 

Of the sections of tho Penul Code referred to, 8. 70 is very important in the matter of the levy 
of inasmuch as it declarés, that a fino or any portion thereof which remains unpaid may be 

at any time within six years aftor the passing of the sentence, and, if under the sentence, the 
offendér be liable to imprisonment for a longer period than six years, then at any time previous to 
the expiration of that period: and the death of the offender does not discharge from the liability 
any property which would after his death be legally liable for his debts. 

m the terms of S. 386 of this Code and S. 70, Penal Code, it will be seen that although a 
sentence of imprisonment on default of payment of the fine may be passed or be in course of execu- 
tion, or even undergone, the offender is still liable for the amount unpaid until the expiration of 
eix years after the passing of the sentence and the Court which passed the sentence may issue a 
‘warrant for the realisation at any time within that period. 

A sentence of fine must be specific as to each person fined. It is not legal to pass a sentence of 
iL . hs amount on the prisoners individually and collectively.—6 Mad. Apf.v; Pro. 

ov, . 

The Caloutta High Oourt (4 W. R., C. L. 6,) has held that, although under the Code of 
Criminal Procedure only moveable property belonging to the offender is liable in satisfaction of a 
fine, under the terma of 8. 70 of the Penal Code, « after his death, any property which would be 
legally liable for his debts would be liable to the payment of a fine remaining unpaid at his death, 
the restriction as to the distress and sale of moveable pro continuing only during the lifetime of 
the offender. The Bombay High Court, however, has declined to follow this rule in the case of 
Lalla Karwar, 5 Bomb., Crown , 63, holding that the law has provided for the distress and sale of 
moveable property only ; there isno way by which immoveable property can be made liable for a fine. 


t 
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S. 70, Penal Code, is permissive not imperative. The Coust should exercise its discretion 
according to the circumstances of each particular case. If there is reason to believe that the convict 
is able to pay and is preferring to undergo imprisonment, this law should be strictly enforced: but if 
it appears that the fine was not paid for want of means, or that its realization would be ruinous to 
the offender or his family, it is not desirable that further steps should be taken.—Smyth, p. 109. 

_ “Such of any moveable property belonging to the offender.” The language of 8. 886 denotes 
things which may be taken by distress and then sold so as by the mere act of sale to a the pro- 
perty on them, not mere rights and interest or shares in joint moveables.—Mad. H. Ct. Pro. Feb. 16, 
1876, Weir, 328. Standing crops are not moveable property within the moaning of S, 386,—Mad. 
H, Ct. Pro, Nov. 19, 1878; Weir, 329. 

There should be no delay in the levy of a fine. It should not be deferred until the result of 
any appeal that the convict may make be known; nor can the Appellate Court order a lower Court 
to abstain from issuing the warrant for the levy of a fine.—2 W. R., C. L., 18. 

The warrant for the levy of a fine should be directed to a Police officer, and should fix a time 
for the sale and for the return of the warrant. If no one claims the property distrained, the Police 
have the power of selling it within the time that should be specified in the warrant without any 
previous reference to the Magistrate; if a claimant comes forward, then the ownership of the pro- 
perty distrained must be determined by the Magistrate, and not by the Police. If, at any time 
subsequent to the return of the warrant, and within the period of six years from the passing of a sen- 
tence, the fine or any part thereof remains unpaid (S. 70, Penal Code), and tho Magistrate, from 
information gained in any way, has reason to think that any moveable property belonging to the 
offender is within his jurisdiction, he should issue a fresh warrant for the attachment and sale of that 

roperty within a specified period returnable within a certain time.—Cal. H. Ct., No. 8, June 22, 1864. 
ilkins, 111. If there is any dispute ~egarding the ownership of property attached, it ia inadvisable 
to order « sale until the claimant hashad an opportunity of establishing his title in the Civil Oourt. 
Mad. H. Ct., Sept. 16, 1881, Weir, 330. See also Bomb. H. Ct. Cir., 44. 8. 386 applies only to 
British India. Fines therefore cannot be realized in any Foreign State.—Mad. H. Ct. Pro. July 28, 
1879. Weir, 330. 

In Bengal, under the Court Fees’ Act, a feo of one rupee has beon fixed on every warrant of levy 
of fine, and a percentage on the amount of fine, viz., 2 per cent. on sums not exceeding Rs. 100, and 
when the sum exceeds Rs. 100, then 2 per cent. on Rs. 100, and 1 per cent. on the amount of excess. 
Buch percentage is to be deducted from the proceeds of the property sold, or to be paid, together with 
the amount levied, and with the other costs of process as stated in the warrant.—Cal. Gaz, 1874, 
p. 478; 21 W. R., Rules, &., p. 12. This rule would, however, apply only to non-cognizable cases. 

e Court Feos’ Act (VII, 1870), 8. 20, Cl. ii. 


387 [S. 307, para. 2; Act X, 1875, 8. 105; Act IV, 1877, 8. 185. 
Such warrant may be executed within the loca 
HAect of euch warrant. jimits of the jurisdiction of such Court, and it shall 
authorize the distress and sale of any such, property without such limits, 
when endorsed by the District Magistrate or Chief Presidency Magistrate 
within the local limits of whose jurisdiction such property is found. 


Tho Civil Ministerial officer of the Court is held responsible that on realisation of the fine, on 
non-payment of which alternative imprisonment has been attached, immediate intimation be given 
to the Jail authorities—-Mad. H Ct, Pro. March 12, 1867 ; Weir, App. xxii. 

If an adverse title be set up to property attached by order c° a Magistrate for the levy of a fine, 
the Magistrate should inquiro into the matter.—Cal. H. Ct., 435, 1864. 

ane ne orders on this subject have been issued by the Chiof Court, Punjab.—Smyth, 

. 109—111. 

Whenever a fine is imposed, whether it is in addition to imprisonment, or whother it is the only 
punishment, a separate written order should be signed and sealed by the Magistrate imposing the 
fine. This should be in a lithographed form addressed to the Court Inspector, or Deputy Court In- 
spector, or other official discharging the duties of the Court Inspector, or the Sherjff in icts not 
under the organized Police. This writ is returnable in one fortnight, during which period the offender 
will be informed in person of the amount of the fine im by tho Magistrate ; the Police wilt 
inform the friends of the offender and if they tender the money, the same will be certified to the 
Magistrate, who, when the party is under restraint, will at once notify the same to the Darogah of 
the Jail. If within that period no tender is mado, the fact of notice given will be endorsed on the 
return,, and in either case the work of the Police is done. 

When fine is the only punishment imposed for a non-heinous offence, and the offender is 
notoriously a man of substance residing in the district, the pe pale is at liberty to allow him to 
remain on bail or personal recognizance at large for the period of one week, so as to admit of his 
arranging for the payment of his fine at tho close of this period, imprisonment will be enforced in 
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default. Tho Court Inspector cv Sheriffin districts where the Police is not organized, should be 
informed by a written order of tho term of grace allowed, at the close of which they will take care 
that,if the fino is not tendered to them, the warrant of arrest and imprisonment isissued. (Soe 
8. 888 of the ricee 

At every head-quartor station, every out-station, and station of Cantonment Magistrate, 
Honorary Magistrate, and Tehseeldar, there will be one vernacular Fine Register, and it will be the 
duty of tho reader of cach Court to see that fines issued by the Judicial officer on whom he attends 
are entered the same day in that register. This register should be signed daily by the Magistrate of 
the District at head-quarter stations and by the Judicial officer at out-stations, and every order to 
realize a fine should bear a memorandum of having been registered with its number. 

The Registrar of Fines is to be specially charged with tho custody of the above register, and 
the duty of seeing that the necessary measures are taken from time to time to realize the fine. He 
should look for his orders to the officer who daily under the above rule signs the register. Where 
there is no Registrar of Fines, the duty should be entrusted to one of the departmental clerks. 

‘When the Court Inspector or the Sheriff, as tho case may be, has certified that the fine has not 
been realized by his offorts (which are restricted to an oral demand for payment, it remains for the 
Magistrate of tho District at hcad-quartcr stations, and the Judicial officer elsewhere, to decide what 
steps should be taken to issuo ao distress for a forcible levy of the amount, For this purpose the 
Magistrate will employ the Tubsceldar of: cach Pergunnah and endorse the report of the Court In- 
apector or Sheriff wlth an order to the Tehsceldar to ascertain the moveable property of the offender 
and to attach the same. Although agricultural implements are not exempt from distress and sale 
fn realization of a fine, tho measure is one which should be resorted to with discretion, otherwise it 
may ontail unduo hardship in cases which do not require such soverity. 

Cantonment Magistrates and Honorary Magistrates must realize their fincs by the officers of 
their own Courts.—Smyth, pp. 109, 110, 111. 

* A fine occup: 3 the position of a judgment-debt ; tho Sub-Magistrates will use’ tho samo for- 
malitios in attachment, sale, and adjudicating upon the objections which are in force in the execution 
of civil decrees, with this difforonco, that tho process issucs on the criminal side. 

“ When an objoctor comes forward, he should be warned of the penalties contained in 8. 207 
of the Penal Codo against fraudulent claims to property to prevent its scizuro in satisfaction of fino ; 
after this warning the objection should be disposed of cithor by admitting the claim, or referring the 
objector to a civil action, if his claim seems primd facie groundloss. Whon a Sub-Magistrate has 
realized a fine, he will credit it in his accounts, and cortify the same to the Magistrate, who will at 
once notify the samo to the Darogah of the Jail. 

“The Tehaouldar of a Pergunnah will always rocoive a fine tendered by the Police or any other 
rson, and grant a receipt, which receipt will bo admitted by the Magistrate as payment. The 
agistrate will roceive finos tendered in his own Court, If the fine is tendered within the fortnight 

allowed to the Police to roalize, tho payment will be made through the Court Inspector that there 
may be a rocord of tho transaction on his books, Tho Magistrate is also at liberty in special cases to 
allow fines to be paid by instalments not extending boyond a period of six months. The Darogah of 
Jail will also receivo fines, and send them, with report, to tho Magistrate, who will inform the Court 
I tor, Sheriff, or tho Sub-Magistrate according to the stage at which the transaction may have 

vod."—Jud. Comr., Panjab, Cir. 64, Nov. 17, 1862. 

Momoranda showing the amount of all foes, fines and penalties levied during the month aro to 
be forwarded by overy Magisterial otticer to the District Magistrate on the last day of each month, 
and a goneral statemont is to be prepared by him and forwarded to the Court of Session.—Mad. H. 
Ct., Dec. 21, 1868; Fob. 9, 1869. 

The following Rulos have been issued by the Government of Bengal, November 22, 1868, for 
the realization of Criminal Fines :— 

1. The only books to bo kept are a Fino Register and a Fine Balance Statement. 

2. In every Sudder or Sub-divisional office there shall be kept a register, in Form A, in the 
hands of the Court Inspector or Sub-Inspector, In this shall bo entered in a consecutive monthly 
series all fines imposed by any of the Magisterial officers of the station, or imposed by Sessions Judges 
or the High Court and transferred to tho Magistrate for realization. In each Court, one of the 
mohurrirs shall be specially charged with the duty of looking after the fines or other sentences. 

8, Whon azi offender is sentenced by the Magistrate, a small printed form shall be gt once 
sy with ba particulars, and sent with the prisoner in the charge of a Constable to the Court 

nspector's office. 
' _& The printed forms prescribed in Rule 3 should be bound together in the form of a cheque 
book, the outer section being torn off and sent with the convicted person to the Court Inspector's 
office, and the counterpart being kept in the Magistate’s office, A consecutive number should be 
ven to each form. The form should be used by the Magistrate in all cases, whether the fine is 
posed by himself or by the Sessions or High Court, and the number in column 1 of the Register A 


should be the number of this form. Th ill 1 Fine Mohurrir to check casi] 
the Court Inspector's books. © counterparts will enable the Fine Mohurrir ec. y 
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5. The Court Inspector ee then make the necessary entries in? his Register of oe if ta 
oo ge e part of the sontence, and will call upon the prisoner pay the 
Pec rers . sca under amount. If this be dono, the necessary entries should be made and 
as the payer released, unless ho be also sentenced to imprisonment. 
If the sentence be one of fine only, and the fine be paid in part, tho entricos will be made 
and prisoner released and application be made by the Court Inspector for a warrant for reali+» 
zation of the balance to the Court which passed the sentence. If the sontence be one of fine 
only, and the fine be not paid at all, tho Court Inspector shall apply for a warrant for the 
realization of the whole amount. No person, not also under sentence of imprisonmont, alternative 
or otherwise, shall be dotained by the Court Inspector on account of inability to pay tho fine. 
Whero the sentence is one of fino, but with an alternative sentence of imprisonment on failure to 
pay the fino, if the fine be not wholly satisfied at once, the Court Inspector shall report to the Court 
which imposed the sentenco and shall take its written orders as to the term of imprisonment propor- 
tionate to the amount still unpaid which, under S, 69 of tho Indian Penal Code, the convicted person 
has yet to undergo, 

6. A receipt should be granted to the person paying a fine by the Court Inspector or other 
Police officer to whom it is paid. 

7. Any further payments made during the currency of the term of imprisonment must be at 
once reported to the Magistrate by the Court Inspector with a viow to the further amondment of the 
sentence of imprisonment or the release of the prisoner as the case may be. 

8. In any case where, under any special or local law, inprisonment in lieu of fino is to be taken 

as a full satisfaction of the ponalty, if the convicted person elect to 

And under local or special undergo the imprisonment, the Court Inspector must bring him at 

law. once before the Court imposing the sentence, which shall cortify to 

the fact of the election, and the amount of fino shall, if ontered, be 

struck out of the Court Inspector's books. Nothing horeinbeforo laid down shall interforo with any 

special directions of law for tho attempted realization of fino by distress or otherwise bofore carry- 
ing out any sentence of imprisonment upon tho offender. 

9, When a warrant for realization of a fine is received from tho Sessions or any othor Court 
not under the control of the Magistrate of the District, the fine shal] bo entered in the register and 
shall bo troated in all respocts as a fine imposed by the Magistrate of the District which the offender 
has declined to pay, and for the realization of which a warrant has issued. But such ontrics may 
be conveniently distinguished by having prefixed to them in red ink tho lotters S. or H. O. for 
Sessions or High Conrt. 

10. All fines received by tho Court Inspector must bo paid in by him daily to tho treasury. 
The challan sent with them should be in detail and accompanied by the Fino Register, and tho 
Treasury Mohurrir receiving them will check each entry in the challan by the Register of Fines, 
putting his inivials to each in the proper column of the registor. 

11. The challan reccipted by the Treasury officer will be kept filed by tho Court Inspector as 
his acquittance. 

12. It shall be the duty of the Fine Mohurrir of cach Court to oxamine daily the Court Inspec- 
tor’s register, and to ascertain that each entry is mado, and made correctly. He will certify this 
by his initials in the proper column. [Ilo is also responsibe for the speedy preparation of warrants. 
It is the duty of the Fino Mohurrir of the principal Court, ¢. ¢., the Magistrate’s own Court at a 
Sudder Station and Sub-Divisonal officer's Court, whero there are more than one at a Sub-Division, 
to check the Court Inspector's monthly Statements and the totals in che cash columns of the register. 
Each Magistrate should examino the Fino Register daily and check his own fines, signing his initials 
to each entry. He should see that warrants aro issued and remittances paid in and acknowledged 
without delay, 

13. The Magistrate of the District or officer in charge of a Sub-Division should also inspect the 
register from time to time, watch the action of his subordinatcs, and check the Court Inspector's 
totals at the close of each month. 

14. When any fine or part of a fino is remitted in any month subscquent to that in which it 
may have been imposed, whether on appeal or otherwise, or become irrecoverable in consequence 
either of the lapse of six years from date of sentence, or imprisonment having been suffered in lieu of 
fine, it shall be entered in the register in red ink under the month in which it is so remitted or lapses 
and the amount remitted or lapsing shall, be shown in column 8 of the register. When a fine is 
remitted in the same month in which it may have been imposed, the entry in column 8 will be made 
opposite tho original entry and of course in black ink. 

16. Ifa fine be not realized in whole or in part in the month in which it is imposed, the whole 
fine or any outstanding balance of it (asthe case may be) shall be entered in red ink under the month 
in which any part of it may be realized, a reference being made in the Remarks Column to the 
months and numbers of any former entries of the fine. Similarly all subsequent realizations of the 
fine should be entered against the original cntry in Remarks Column. Subsequent realizations during 
the same month in which the fine was levied may of course appear in black ink in the proper columns 
opposite the original entry, a total being struck in the body of the page. 


280 CRIMINAL PROCEDURE. [Ch. XXVIII. 8. 887 


16. The totals of the red «nd black ink entries in columns 6, 8, 12, 18, and 14 must, at the clom 
of the month, be found both separately and together on each page, and carried on thus to the end o: 
the month but no further, ¢. g.:— 





Total of black ink entries ‘ is “5 Rs. 22 0 0 
Total of red ink entries - os Si » 100 0 
Grand Total Rs. 82 0 0 





17, . If the Court Inspector be required to meet any contingent or other expenses of the Court, he 
must receive special advances for this purpose. The account of these must be kept quite distinct 
from the fines accounts, and in no case is any disbursement to be made from realized fines in the 
Court Inspector's hands. Any refunds of fines will be made by the Treasury officer on the order of 
the Magistrate. 

18. Inthe same way when all or any part of the fine is directed to be paid to complainant as 
compensation, this fact and the amount awarded must be noted in rod ink in the ‘ Remarks’ Column 
of the Register, but after realization of the fine is reported by the Court Inspector, the disbursement 
of the compensation will in every case be made from the Treasury on the Magistrate’s order. Fines 
under 8. 260 of the Criminal Proceduro Code will be treated as if imposed in a case instituted on 
complaint by tho original defendant. 

19. In non-appealable cases, howover, should the Court Inspector report that the fine or 
amount of award under S. 250, Criminal Procedure Code, has been paid to him before the parties 
leave the Court, the Magistrate may direct payment to be made to the person entitled to compensa- 
tion from his permanent advance, such payment being afterwards adjusted at the Treasury against 
the Fines Account as though originally disbursed there. In all other cases the Magistrate will give 
an order on the Treasury for the amount as prescribed by Rule 18. 

20. In Sub-Divisions whoro there is no Sub-Divisional Treasury, and the fine collections remain 
in the Court Inspretor’s hands till tho close of the month, payment of compensation, where this can 
legally be given, may be mado by the Court Inspector on the Magistrate’s order in any case in which 
the fine has not formed an item in a challan to the District Treasury. Where the fine has been 
chalianed, tho Magistrato may order payment of the compensation from his permanent advance, 
adjusting it afterwards as prescribed in Rule 19. In these Sub-Divisions, however, column 14 of 
Register A should be sub-divided so as to show separately amounts paid by Court Inspectors as 
compensation out of realized fines and amounts remitted to the Treasury. 

21. A monthly balance sheet should be prepared in a book for the purpose, showing 

Grand balance of fines outstanding PEO HHH OHHH CHEE He OELH RHEE BETH Ee AHHH HOED DOOR 


Amount imposed during month, t. Cn. cane ee co ereeee cone eeoees SHne Beredse CneHenes 
Total of black ink ontries in column 6 OR COOH COHEHH ORATOR E BERR ROR FHF BOee BdES 


Grand total realizable @enrepeovevegeaeeseoo Dee CHP HF @HOee 8008 eee 88 ee 888 eee 
Amount remitted on appoal, &c., or written off by Commissioner's order, ¢. ¢., Grand 
Total of column 8 eereoee coaeeeeeee ve tee aeeeeesese eee eeeenaeseaneee 8068 8888 08H 8908 


Amount realizod— 
Of new fines— - 
4. ¢., Total of black ink ontries in column 12 .,.... 002000 ccoens cone tees been cece 
Of old fines— 
ft, Ory Total of red ink entries in ditto VELMUEREMEEET MEER ETS ee ee ee 
Grand Total (of column 12) e@@086¢600¢@00380800 0880806808802 88 88088 868 ateoeess 
Balance-— 
Of new fines— 
wy heen black ink entries in column LS iseavind e008 660608886 speeseeeh eeneote 


Of old finea— 
4. @y Total of rod ink entries in ditto aeoesesed esoogeose @eseeeeene scovnseses eneeesee * 





Grand Total (of column 18) SCCHCCOHS CEB FECEHEHS Dede Benes Sees BeaeeeaS 


The grand balance outstanding at close of previous month, less the total of red ink entries in 
columns 8 and 12, and plus the black ink entries in column 18, will give the grand outstanding 
balance of the present month. 

A certificate to the following effect should be given at foot :— 

** Certificd that the total of the above realised fines has been brought to credit in the Treasury 
accounts,” Magistrate. 
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“ Initial of Treasury officer. 
» 9g, Court Inspector. 
» 9) Fine Mohurrir. 
__ 28, A copy of each Sub-Divisional Balance Sheet must be sent to Magistrate of the District 
within two days after the end of month, and the Balance Sheet of tho Sudder Station ought to be 
ready within the same time. : 

28. <A general District Balance Sheet must be sent to the Commissioner within ten day of the 
close of the month. 

24. The above would seem to be sufficient check upon the Court Inspector’s Department, if 
properly carried out. But under the Penal Code fines may be realized any time within six years, Or 
during the term of imprisonment of the offender, if this be more than six years. It is requisito there. 
fore that at cach Thannah a Register, in form B, be kept of all warrants received for realization of fines 
within its jurisdiction. Whenever a balance is left unrealized it is the duty of tho Police to institute 
periodical inquiries as to the acquisition of proporty by the dofaulter. The fact and result of making 
these inquiries should be entered in the column of Remarks at least once a quartor. 

25. The inquiries should not, in the first instance, be made in any formal or official manner, 
but the officer in charge of a Police station, when visiting villages or receiving reports from Rural 
Police, should ingnire from time to time verbally as to the position and occupation of any defaulter 
resident within his jurisdiction. If it shall appear that such defaulter can in all probability pay the 
amount of fine outstanding against him, the Police officer shall forthwith report the matter to the 
Magistrate having jurisdiction, with a view to the issuo of a warrant. In all other cases he will 
merely iote ‘no assets’’ in the Remarks column, during the entry. 

2.. The Magistrate should, in every case, exercise a sound discretion as to tho issuing or refusal 
of warrants ; and may, if he think fit, order a local inquiry to bo made by a superior officer of Police 
before granting such. 

27. The inquiries provided for under Rules 24, 25, and 26 may be mado by a Head Constable 
under the immediate orders and supervision of his superior officor. A Head Constablo employed on 
this duty should always receive preciso instructions as to the cases to be inquired into, and mode of 
his inquiry. 

28. Warrants of this description subsequent to the first must bo entered in the Thannah 
Register in red ink, but be treated as a fresh entry, a reference being made in the Remarks column 
to the year and number of tho original warrant. 

29. In the event of the death of a defaulter boing reported, ono final and formal inquiry should 
be made as to whether he has left anywhere any property of any kind liablo for his debts. 

$0. All fines realized should be remitted with the returned warrant to the Court Inspector 
at once. 

$1. The Magistrate should call for the Register of each Thannah at least onco a quarter, and 
have it compared with the Court Inspector's Register. He should also note that the Police inquiries 
have been regularly made and properly recorded. 

32. Tho Commissioner on his annuul tour of inspection or at such other times as he may deem 
fit, should examine the Fine Registers and give ordors for the writing off of all fines which, in con. 
sequence of the death of the defaulter or of its having*beon ascortained after repeated inquiry that 
there are no assets, may be irrecoverable, . 


The Mapras Hien Court has prescribed the followmg— 
STATEMENT OF FEES, FINES, AND PENALTIES, 


Statement of Fees, Fines, Penalties, ¢c., levied in the Judicial Magisterial Courts in the Zillah of 
in the month of 18. 





| 
Nature of sums levied. | 














| 
a 
Stamp duty on unstamped or insufficiently | 
stamped documenta. 
Penalties on documents. | 
Fines and Forfeitures. | 
Bale proceeds of unclaimed property. 
Court Fees’ Stamps. 
Process Service Fees. 


ee 
a 


Total os 
Refunds et 
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388 [Act IV, eee 8. set ose an offender has Gepat agar ait 
xecution 1° fine only, and to imprisonment in default of pay- 
ie sentence of iugeieoet ment of the fine, and the Court issues a errant 
ment. under section 386, it may suspend the execution of 
the sentence of imprisonment and may release the offender on his executing 
a bora, with or without sureties, as the Court thinks fit, conditioned for his 
appearance before such Court on the day appointed for the return to such 
warrant, such day not being more than fifteen days from the time of execut- 
ing the bond ; and in the event of the fine not having been realized the Court 
may direct the sentence of imprisonment to be carried into execution at 
once. 


§. 388 makes no provision for a proportionate reduction of the imprisonmens in default of pay- 
mont of fino where only a portion of the fine has boon realized. S. 69, Penal Code, however, declares 
that, if, beforo expiration of tho term of imprisonment in dofault of payment, such a proportion of 
of the fine bo paid or levied that the term of imprisonment suffered on dofault of payment is not less 
than proportional to tho part of the fine stiit unpaid, the imprisonment shall terminate. 

389 [S. 307, last para.; Act IV. 1877, 8. 185.] Every warrant for 
the execution of any sentence may be issued either by 
the Judge or Magistrate who passed the sentence or 
by his successor in office. 


390 [8.302 A, cl. 2; Act IV, 1877, S. 183.] When the accused is 
Bxeocution of sentence of Sentenced to whipping only, the sentence shall be 
whipping only. executed at such place and time as the Court may 


direct. 


The Whipping Act (VI of 1864), Ss. 2, 5, declares for what offences and under what circum- 
stances sentonco of whipping may be passed as a solv punishment. 

Where sentence of whipping is the sole punishment of a Magistrate, it shall be executed at the 
Court-houso of tho Magistrate or in some suitable place adjacent thoreto at a fixed time at the close 
of each day in the prosenco of a Magistrate or other officer us provided by 58. 394 and with as much 

rivacy as circumstances permit.—N. W. P., Gaz., 1878, p. 718. In such cases arrangements should 
made to have tho sentenco carried out at once at the Magistrate's offico in communication with the 
Civil Surgeon or Native Doctor of the Station.—Bongal Government, Cir. 21, Jan. 1876. 


391 (5S. 310; Act IV, 187%, 8.187.] When the accused is sentenced 
Hxeoution of sentenceof tO whipping in addition to imprisonment in a case 
whipping, in addition to which is subject to appeal, the whipping shall not 
imprisonment. be inflicted until fifteen days from the date of the 
sentence, or, if an appeal be made within that time, until the sentence 
is confirmed by the Appellate Court: but the whipping shall be inflicted 
as soon as practicable after the expiry of the fifteen days, or, in case of an ° 
appeal, as soon as practicable after the receipt of the order of the Appellate 
Court confirming the sentence. 

The whipping shall be inflicted in the presence of the officer in charge 
of the.jail: unless the Judge or Magistrate orders it to be inflicted in his 
own presence. 

“« Whipping in addition to imprisonment.’’ This should be read with the Whipping Act ( IV of 
1864) Ss. $, 4, and does not refer to a case in which for a second offence on the same trial sentence 
of whipping is passed.— Mad. H. Ot., Nov. 28, 1878; Weir, 844. 

A prisoner was sentenced on three separate convictions: jsiret, to a term of imprisonment ; second, 
on expiry of that term to whipping ; third, to a term of imprisonment after the execution of the 
previous.sentence of whipping. It was held by the Madras High Court that any postponement of 
execution of a sentence of whipping except under S. 391 was illegal, and the sentence of whipping 
Wes ingly set aside as bad in law, it being ordered that the second sontence of imprisonment do 


follow on el ae of the first sentence. —Mad. H.Ct. Pro., Dec. 10, 1878 ; 7 Mad., xxix, dpp.(S.C.) Weir 
342. But if he escapes from Jail during the fifteen days during which execution of the sentence of 


Who may issue warrant. 
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whipping is suspended, the whipping may be inflicted on his recaptrre.—Mad. H. Ct. Pro. Aug. 10, 
1874; Weir, 343. <A direction on the warrant of sentence that tho whipping shall bo infiicted immee 
diately on expiry of the sentenco of imprisonment is illegal. Tho officer in charge of the Jail on 
receiving such a warrant should return it for correction. When such an illegality has been commit. 
ted, the whipping may be inflicted on receipt of the order of the High Court correcting it.—Mad. H. 
Ct., Jan. 31; Weir, 343. 

If, through neglect or accident or wilful breach of duty, the whipping is not inflicted as directed 
by S. 391, the convict is not thereby freed from lability. Tho sentence there subsisting must be 
executed.— Bomb. H. Ct., Aug. 56,1878. But contra Madras Court who havo held that whore a sentence 
of whipping directed that it should be inflicted at the expiry of tho sentence of imprisonment and 
the term spccificd in S. 391 had passed, that sentence was inoperative by lapso of time, and was cancel- 
led.—6 Mad., xxxviii, App. Pro. Nov. 13, 1871; (S, C.) Woir, 341 ; and Mad. HL. Ct. Pro., Doo. 10, 1878 ; 
9 Mad. Jur., 104 (S. C.) 7 Mad. xxix App. (8.C.) Weir, 342. Followod in Man, Punj. Reo. 1880, 
p. 81. See also In re Jaflir Ali, 20 W. KR, 70. But where a Scssions Judge sentencod a convict to 
one year’s rigorous imprisonment and to roccive thirty stripos, ono week beforo his rolouse, tho High 
Court ordered the whipping to be inflicted at once, as the postponement of it was opposed to tho 
Whipping Act.—Bomb. H. Ct., Jamalvalad Nanabhai, Dec. 22, 1870. : 

It should be noted, that, under this Code, in a case in which sentence of whipping only is 
passed by a Magistrate of tho first class, thcre is no appcal.—Ss. 273, 274. An appcal, however, 
lies against sentences of whipping passed by Magistrate of the socond class; but, if the whipping 
be awarded in lieu of any othcr punishment, tho sentence should be carried into oxccution without 
delay. The effect of the appeal will be to ascertain tho correctnoss of a sentonce hed 
carried out, and not to bring under review the sontonce itsolf with a view to its rovision-—-Oal. H. 
Ct., 1864, 314. 


392 [S. 311, paras.1,2; Act X,1875,8.108; ActIV, 1877,S. 188. ] 
Mode of inflicting In the case of a person of or over sixteen years of 
punishment. age, whipping shall be inflicted with a light ratan 
not less than half an inch in diameter, in such mode, and on such part of 
the person, as the Local Government directs; and, in the case of a person 
under sixteen years of age, it shall be inflicted in the way of school-discipline 
with a light ratan. 
Limit of number of In no case shall such punishment exceed thirty 
stripes. stripes. 
Any juvenile offender who commits any offence which is not by tho Indian Penal Code punish- 
able with death, may, whether for a first or any other offence bo punished with whipping in lieu of 


any other punishment to which he may for such offenco be lisble under the said Codo.— Whipping 
Act (VI of 1864) S. 5. 


393 [5. 312, para. 3; Act IV, 1877, 8. 190.] No sentence of 
Not to be executed by Whipping shall be executed, by instalments; and 
instalments. none of the following persons shall be punishable 
ememhions, with whipping (namely) :— 
(a) females ; 
(6) males sentenced to death, or to transportation, or to penal servi- 
tude, or to imprisonment for more than five years ; 
; (c) males whom the Court considers to be more than forty-five years 
of age. 


(¢) is now. 


394 [5. 312, paras.1, 2; Act X, 1875, 8.108; Act IV, 1877, 8, 189, 
Whipping notto be ine The punishment of whipping shall not be inflicte 
flicted if offender notin fit unless a Medical Officer, if present, certifies, or, if 
mbate oF Remit: there is not a Medical Officer present, unless it ap- 
pears to the Magistrate or officer present, that the offender is in a fit state 

of health to undergo such punishment. 
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If, during the exetution of a sentence of whipping, a Medical Offiee: 

Giasiet execution. certifies, or it appears to the Magistrate or office 

present, that the offender is not in a fit state o: 

health to undergo the remainder of the sentence, the whipping shall be 
finally stopped. 


The Governor-General of India ir. Council has notified that he considers that the precaution o: 
having a Medical officer present at the time of the infliction of the punishment should be observed ir 
every instance when practicable. 

A Medical officer, during execution of a sentence of whipping, certified that the accused was not in 
a fit state to undorgo the remainder of the sentence, which was accordingly stayed, and tho prisoner 
who had been sentenced only to whipping was discharged by the Magistrate. On a reference to it, 
the Onlcutta High Court approved of the Magistrate’s proceodings.—3 Wyman, 3, Letters. See also 
8 Mad., i, dp. Pro. July 25,1864, The prisoner should not necessarily be discharged though he 
cannot suffer the romainder of the sentence of whipping; sec 8, 395. 


395 ES. 318; Act X, 1875, 8.103; Act IV, 1877,5.191.] In any 
Procedure if punishment ©28¢ in which, under section 394, a sentence of 
eannot be inflicted under whipping is, wholly or partially, prevented from 
section 304. being executed, the offender shall be kept in custody 
till the Court which passed the sentence can revise it ; and the said Court may, 
at its discretion, either remit such sentence, or sentence the offender, in lieu 
of whipping, or in lieu of so much of the sentence of whipping as was not 
executed, to imprisonment for any term not exceeding twelve months, which 
may be in addition to any other punishment to which he may have been 
sentenced for the same offence. 
Nothing in this section shall be deemed to authorize any Court to inflict 
imprisonment for a term exceeding that to which the accused is liable by 
law, or that the said Court is competent to inflict. 


8. 395 doos not onable a Court to sentence an offender to fine if he cannot suffer the sentence of 
whipping originally passod. 
ere a sentence of whipping passed in addition to imprisonment could not be executed because 
the Medioal officor cortified that tho prisoner was not in a fit state to undergo it, it was held that sen- 
tence of fino could not bo passed in its place, but that the sentence of imprisonment should be 
enhanced.——-Mad. HI. Ot. Pro., Jan. 9, 1879 ; Weir, 345, 


396 [S. 316; Act X, 1875,8. 110; Act IV, 1877, S.192.] When 
Execution of sentences fentence is passed under this Code on an escaped 
on escaped convicts. convict, such sentence, if of death, fine or whipping, 
shall, subject to the provisions hereinbefore contained, take effect imme- 
diately, and if of imprisonment, penal servitude or transportation, shall take 
effect according to the following rules, that is to say :— 

If the new sentence is severer in its quality than the sentence which 
such convict was undergoing when he escaped, the new sentence shall take 
effect immediately. 

When the new sentence is not severer in its quality than the sentence the 
convict was undergoing when he escaped, the new sentence shall take effect 
after he has suffered imprisonment, penal servitude or transportation, as the 
case may be, tora further period equal to that which, at the time of his 
escape, remained unexpired of his form2r sentence. 

ExprianaTion.—For the purposes of this section— 

(2) a sentence of transportation or penal servitude shall be deemed 
severer than a sentence of imprisonment: 
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(b) a sentence of imprisonment with solitary confinement shall be 
deemed severer than a sentence of the same descfiption of imprisonment 
without solitary confinement ; and 

(c) a sentence of rigorous imprisonment shall be deemned severer than a 
sentence of simple imprisonment with or without solitary confinement. 


8. 224, Penal Code, provides the punishment for an escape or an attempt to escape by a conviet. 

A sentence of solitary confinement may be passed by any Court on any person who 1s convicted 
= ae for which the Court has power to sentence him to rigorous imprisonment.—S, 78, 

enal Oode, 

The attention of all Sessions Judges and Magistrates in Bengal has beon drawn to the special 
requirements of 8. 396, and they havo been directed to specify in the warrants of sontence the date 
from which a sentence is to tako effect, whether at once or after tho lapse of a period equivalent to a 
portion of thé prisoncr’s original sentence which remained unexpircd at tho date of his escape, the 
date on which tho original sontence, of which the currency was interrupted by tho escape, will expire 
being clearly shown,—Cal. H. Ct. Cir. 9, July 16, 1873. 

The Governor-General in Council is pleased to direct that, in modification of the Circular of the 
22nd November, the following procedure bo observed upon the re-capturo of a convict, if the Local 

#Governments see no impediment. The Policc, who have arrested a person upon the charge of having 
escaped, will apply to the Magistrate before whom the accused has been brought for an adjournment, 
to enable them to ascertain whether a warrant has been received from Port Blair for his ro-capture, 
Inquiry should be made at the Homo Department of the Govornment of India, if no warrant has been 
reccived by the Police of the province in which the convict has been arrested. And in all cases of 
escape by a life-convict, the Superintendent of Port Blair or other Magistrate having jurisdiction, 
as soon as the fact of escape is known, should issuo a warrant charging him with having committed 
an offence under S. 224, Penal Code, to the chiof of the Polico of the province or administration in 
which the convict is known or is likely to be found, and shonld also forward a warrant forthwith to 
this« vartmont. If tho warrant is forthcoming, the Magistrate by whom the case is boing inquired 
into w decide whether there is any rouson why the accused should not be romoved in custody, under 
.%85,. Criminal Proceduro Code, to the Magistrate at tho Andamans who issued the warrant.— 
Ordors 0. ovt. of Indiu, Home Dept. dated May 18, 1874, circulated by Govt. of Bongal, Cir. 22, 
dated May 27, 1874. 

Tho Calcutta High Court has held (480, 1864) that 8. 396 does not apply to tho oscape of a 
person from the custody in which he may have been detuincd whon under trial. Such an oscapo is 
punishable under 8. 224, Penal Code. 


397 [S8. 317; Act X, 1875, 8.111; Act IV, 1877, 8. 193.] When a 
Sentence on offender person already undergoing a sentence of imprison- 
already sentenced for an- ment, penal servitude or transportation is sentenced 
ether ovence: to imprisonment, penal servitude or transportation, 
such imprisonment, penal servitude or transportation shall commence at the 
expiration of the imprisonment, penal servitude or transportation to which 
he has been previously sentenced : 

Provided that if he is undergoing a sentence of imprisonment, and the 
sentence on such subsequent conviction be one of transportation, the Court 
may, in its discretion, direct that the latter sentence shall commence imme- 
diately, or at the expiration of the imprisonment to which he has been 
previously sentenced. 

When the first sentence is set aside on appeal or revision, tho sccond sentence which was fo 
take cffect on expiration of the first commences from that time, it being immaterial whethor the first 
sentence has been executed or been set aside by a supsrior Court.—Bomb. High Court, Bean, in 
Chambers, April 29, 1879. 

When a sentence of imprisonment is passed on a prrson who has just boen convicted and 
sentenced for another offence, it is contrary to 8. 397 to make the sccond sentence concurrent with 
the first—Bomb. H. Ct. Resn. in Chambers, Aug. 3, 1869. 

In ignorance that the person under trial before him was already under sentence in Jail, a 
Magistrate convicted and sentenced him, dating the warrant irrespective of the previous sentence. 
The Calcutta High Court (3 W. R., 16 OC. L.,) held that the Magistrate was competent to altor 
the date of the warrant, as the alteration referred only to the time at which the sentence should 
commence, and not to the sentence itself. 
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The terms of 8. 897 seem to make any such alteration in the warrant unnecessary, as th 
second sentence, it is enacted, ‘‘ shall commence at the expiration of the imprisonment, pena 
servitude or transportation to which he has been previously sentenced’ oxcept under circumstance 
specially provided for. 


398 [3817, Proviso.] Nothing in section 396 or section 397 shal 

Saving as to sections be held to excuse any person from any part of thi 

396 and 397. punishment to which he is liable upon his forme! 
or subsequent conviction. 


399 [S. 318; Act X, 1875, S.112.] When any person under the 
Confinement of youthful age of sixteen years is sentenced by any Crimina 
ofendersinreformatories. Court to imprisonment for any offence, the Cour 
may direct that such person, instead of being imprisoned in a criminal jail 
shall be confined in any reformatory established by the Local Government 
as a fit place for confinement, in which there are means of suitable disci. 
pline and of training in some branch of useful industry, or which is kept 
y @person willing to obey such rules as the Local Government prescribes 
with regard to the discipline and training of persons confined therein. 


All persons confined under this section shall be subject to the rules sc 
prescribed. 


Act V of .876 rolates to Roformatory Schools. 

8. 7 of that Act provides that whonever any youthful offender, is sentenced to transportation 
or imprisonment and is in tho judgment of the Court by which he is sentonced (a) undor tho age 
of sixteon years and (U) 2 proper person to be an inmate of a Reformatory School, the Court may 
direct that instoad of undergoing his sentence, he shall bo sent toa Reformatory School, and be 
there detained for a period which shall not bo less than two ycars and not more than seven years, 
and shall bo in conformity with any rules mado under section twenty-two, und for tho time being in 
forco. Tho powors so conforred by the Court shall bo exercised only by (a) the High Court (8) 
the Court of Sossion (c) a Magistrate of tho first class (7) a Magistrate of Police or a Presidency 
Magistrate in the towns of Calcutta, Madras and Bombay. 

8. 8 further cnacts that whenever any youthful offender under the age of sixtecn yoars has 
been or shall be sentonced to imprisonment, the officer in charge of the Jail in which such offender 
is confined may bring him before the Magistrate within whose jurisdiction such Jail is situate; and 
the Magistrate, if ho thinks tho offender (2) under the age of sixteen ycars and (4) a proper person 
to be an inmate of a Koformatory School, may direct him to be sent to a Reformatory School, and 
be thore detained for a period which shall not be less than two and not more than seven years, and 
which shall bo in conformity with any rules made under section twenty-two and for the time being 
in force. In this section a Magistrate means in the towns of Calcutta, Madras and Bombay, a 
Magistrate of Police or Presidency Magistrate, and clscwhere a Magistrate of the first class. 

Nothing contained in sections 7 and 8 shall be decmed to authorize the detention in a Reforma- 
tory School of any person aftor,he is proved to be above the age of cightecn years.—S. §&. 

In dirccting that a youthful offender under sentence of imprisonment should be sent for 
detention in a Reformatory School, the period of that detention should not be fixed with reference 
to the sentence of imprisonment, but rather to the circumstances of the case and the age of the 
alr ale offender, as detention in a Reformatory School is not a punishment equal in severity to 

prisonment in a Jail, and a sufficient term of such detention is necessary to effect any reform in 
his habits and to teach him some trado or profession likely to enable him to carn an honest liveli- 
hood on his release. 

A form of an order of detention in a Reformatory School has been prescribed by the Calcutta 
High Court Cir. 6, June 29, 1878; Wilkins, 74. 

If a person as described by S. 899 is sentenced to confinement in a Reformatory in lieu of 
imprisonment in a Criminal Jail, he can be confined only for the term of such imprisonment which 
must not bo in excess of the Magistrate’s powers under the Code. Itis only where the Reformator 
Act has been extended that the power of awarding a longer poriod of confinement is conferred. 
-~—Bomb. H. Ct. Ravji Gangaram, Jan. 10, 1882. 


400 [S. 3805.] When a sentence has been fully executed, the 
Return of warrant on Officer executing it shall return the warrant to the 
@xeoution of sentence. Court from which {it issued, with an endorsemen‘ 
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under his hand certifying the manner in which the sentence has been 
executed. 
Sec Act V of 1871, Arrennrx. 

_ If the sentence be one of both imprisonment and whipping, a cortificato of the oxecution of the 
whipping should be endorsed on tho warrant at the timo of inflicting that punishment, but the 
warrant should be rctained until the sentence of imprisonment has boon undergone.—Cal. H. Ot. 
Cir. 34, June 19, 1864 ; Wilkins, 112. 


CHAPTER XXIX. 


Or Suspensions, RemMissions AND COMMUTATIONS OF SENTENCES, 


AO] [S. 322, paras. 1, 2; Act XI, 1874, 8. 34.] When any person 
Power to suspend or has been sentenced to punishment for an offence, the 
remit sentences. Governor General in Council, or the Local Govern- 
ment, may at any time, without conditions or upon any conditions which 
the person sentenced accepts, suspend the execution of his sentence or 
remit the whole or any part of the punishment to which he has been 
sentenced. 

Whenever an application is made to the Governor General in Council 
or the Local Governmeut for the suspension or remission of a sentence, the 
Governor General in Council or the Local Government, as the case may be, 
may require the presiding Judge of the Court before or by which the convic- 
tion was had or confirmed to state his opinion as to whether the application 
should be granted or refused, together with his reasons for such opinion. 

If the person in whose favour a seutence has becn suspended or remitted 
fails to fulfil the conditions prescribed by the Governor General in Council or 
the Local Government, the Governor General in Council or the Local Govern- 
ment as the case may be, may cancel such suspension or remission, whereupon 
such person may, if at large, be arrested by any Police-officer without 
warrant, and remanded to undergo the unexpired portion of the sentence. 

Nothing herein contained shall be deemed to interfere with the right 
of Her Majesty to grant pardons, repricves, respites or remissions of 
punishment. , 


Para. 2 is new. 

S. 23, Act V of 1871, empowers the Governor-General in Council to “ grant to any convict sen« 
tenced to be kept in penal servitude, a license to be at large within British India or in such part thoreof 
as in such license is expressed, and upon such condition as to the Governor-Gencral in Council seem 
fit ;” and Ss. 25—29 contain the law for the revocation of such licensv and the procedure to be taken 
on breach of any of the condition thereof. 

In the Punjab, applications under 8, 401 should be submittcd to Government through tho Chief 
Court in order to prevent the possibility of that Court hearing in appeal a cusc in which Government 
has remitted or commuted the punishment.—Smyth, p. 117. 


402 [S. 322, para. 3.] The Governor General in Council, or the 
Power to commute Local Government, may, without the consent of the 
punishment. person sentenced, commute any one of the following 
sentences for any other mentioned after it :— 
death, transportation, penal servitude, rigorous imprisonment for a term 
not exceeding that to which he might have been sentenced, simple imprison- 
ment for a like term, fine. 


238 CRIMINAL PROCEDURE. ([Chs. XXIX, XXX. Ss, 402-408. 


Ss. 64 and 565 of tho Indian Penal Code confer similar powers on the Government of India, or 
the Government of the place ir which the offender shall have been sentenced, with respect to the 
commutation (8. 54) of a sentenco of death to any other punishment under that Code, and (S. 55) of a 
sentence of transportation for life to imprisonment, rigorous or simple, for a term not exceeding 
fourteon years. 

Under Act V, 1871, 8. 28 the Governor-Gencral in Council may grant to any convict sentenced 
to penal servitude a license to bo at large within British India or in such part thorcof as in auch license 
is expressed, during such portion of his term of servitude, and upon such condition as to the Gover- 
nor-General in Council secms fit. 


CHAPTER XXX. 


OF PREVIOUS AOCQUITTALS OR CONVICTIONS. 


403 [8. 460; Act X, 1875, 8.117; Act IV, 1877, 8. 113.] A person 
Person once convictea Who has once been tried by a Court of competent 
or acquitted not to be jurisdiction for an offence and convicted or acquitted 
tried for same offence. of such offence, shall, while such conviction or acquit- 
tal remains in force, not be liable to be tried again for the same offence, nor 
on the same facts for any other offence for which a different charge from the 
one made aga‘nst him might have becn made under section 236, or for which 
he might have been convicted under section 237. 

A person acquitted or convicted of any offence may be afterwards tried 
for any distinct offence for which a separate charge might have been made 
against him on the former trial under section 235, paragraph one. 

A person convicted of any offence constituted by any act causing con- 
sequences which, together with such act, constituted a different offence 
from that of which he was convicted, may be afterwards tried for such 
last-mentioned offence, if the consequences had not happened, or were not 
known to the Court to have happened, at the time when he was convicted. 

A person acquitted or convicted of any offence constituted by any 
acts may, notwithstanding such acquittal or conviction, be subsequently 
charged with, and tried for, any other offence constituted by the same acts 
which he may have committed, if the Court by which he was first tried 
was not competent to try the offence with which he is subsequently charged. 

Expianation.—The dismissal of a complaint, the stopping of proceed- 
ings under section 249, the discharge of the accused, or any entry made 
upon a charge under section 273, is not an acquittal for the purposes of 
this section. 

LTthustrations, 


a) <A is triod upon a chargo of theft as a servant and acquitted. He cannot afterwards, 
while the acquittal remains in forco, be charged with theft as a servant, or, upon the same facta, 
with theft simply, or with criminal broach of trust. 

(6) A is tried upon a charge of murder and acquitted. There is no charge of robbery ; but 
it appoars from the facts that A committed robbery at the time when the murder was committed ; 
he may afterwards bo charged with, and tried for robbery. 

(¢) A is tried for causing grievous hurt and convicted. The person injured aftcrwards dies, 
A may be tried again for culpable homicide. 

(qd) A ia charged before the Court of Session and convicted of the culpable homicide of B. 
A may not afterwards be tried on the samo facts for the murder of B. 

(e) A is charged by a Magistrate of the first class with, and convicted by him of, voluntarily 
causing hurt to KB. A may not afterwards be tried for voluntarily causing grievous hurt to B on the 
same facts, unleas the case comes within paragraph three of this section. 
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(f) A is charged by a Magistrate of the second class with, and convicted by him of theft of 
propery from the person of B. A may be subsequently charged with, and tried for, robbery on the 
same facts. 

(9) A, B and C aro charged by a Magistrato of the first class with, and convicted by him of, 
robbing D. A, B and C may afterwards be charged with, and tried for, dacoity on the same facts, 


In reading this section the terms of the penultimato para. of section 4 should be borne in mind 
*¢ Words which refer to acts done extend also to illegal omissions,” : 

S. 611 provides special means for proving a previous conviction or acquittal. 

S. 240 provides that where, after conviction on one out of soveral chargos against the same pers 
son, the complainant or officer conducting tho prosecution, with the consent of the Court, withdraws 
the remaining charge or charges, such withdrawal shall havo tho effect of an acquittal on such 
charge or charges unless the conviction be set aside, in which caso the inquiry or trial of tho charge 
or charges so withdrawn may procced. 

Similarly S. 494 declares that, if the Public Prosecutor, with the consent of the Court withdraws 
from the prosccution of any person in cases tried by Jury before tho return of tho verdict and in 
other cases before the judgment is pronounced, such person shall bo acquitted, if such withdrawal is 
made after a charge has been framed, or (8S. 248) where no chargo is required, on withdrawal of the 
complaint by the complainant in a summons-case, tho Magistrato shall acquit tho accused. 

If in the course of tho trial of a summons-case, the complainant docs not appour, the Magistrate 
shall ordinarily acquit the accused.—S. 247. 

The compounding of an offence under 8. 345 has tho effoct of an acquittal of tho accused. 

When a Jury is discharged in a trial beforo a High Court bocause six persons out of nine do not 
agree in opinion, or because the Judge disagrees with such majority, if the Judge considers that there 
should be = al he shall make an entry to that cftect on tho charge, such entry operating as an 

uittal. —S,. 308. 
ie The previous conviction or acquittal must have been on a trial held by a Court having juriadic. 
tion over tho offence chargcd.— Muthoora Prashad Panday, 2 W. R., 10; In Ramniddi and another, 
IT. L. R. 8 Mad. 48 (S. C.); Weir 505. 

The previous conviction or acquittal must be in force, that is, it must not have been subsequently 
set aside by a Court of Appeal or Revision. So it was held that tho reversal of a conviction on tho 
ground of misdirection to the Jury is no bar to a fresh trial.—Kali Churn Gangooly, 7 W, R., 2; nor 
when, in the previous trial by the Court of Session, the proccedings had boen quashed as irregular or 
illegal.— Wahid Ali, 3 W. R., 42. 

The following remarks made by Peacock, C. J., in tho casc of Dwarkanath Dutt, 7 W.R., 15, 
aro important in the connection with this section :— 

‘When a former conviction or acquittal is sect up as a bar to a subsoquent trial, the Court before 
which the second trial is held has nothing to do with the evidenco given on the former trial, oxcopt 
for the purpose of ascertaining whether the offence which formed the subject of tho first trial is the 
samo as that which forms the subject of the sccond chargo, If the offence is the same, the former 
conviction or acquittal is a bar to the second trial, whether the sccond Court considera that the 
former conviction or acquittal was warranted by the evidence given on the first trial or not. If tho 
offence is not the same, the former conviction or acquittal isno bar to tho trial upon the second 
charge, notwithstanding the evidence given in the two cases is the samo, and the Court, whether the 
samo as that which tried the prisoncr for the first offence, or a different Court, is bound to apply its 
own judgment to the evidence before it, and to give a verdict according to its own conviction upon 
the evidence adduced. It appears to me that two distinct offences cannot be converted into one such 
offence by reason of any evidence which the prosecutor may think fit to adduco upon the trial for 
one of them. For instance, upon an indictment for murdering A, it would be no answor that the 
prisoner had been acquitted upon a trial for murdering B, unlcss it could be shown that the two 
charges related tothe samo person under different names. If it were shown that A and B were two 
different persons, as for instance that A was a man, and that B was a woman, no amount of proof as 
to what evidence was given on the trial for the murder of A could show that the offences were one 
and the same, so as to render the acquittal as to A a bar to the charge of murdering B. Seo also 
Musst. Itwarya, 22 W.R,, 14. 

Where a complaint was made to the Police of the commission of two offences, ono cognizable, 
the other non-cognizable, and the Police after investigation reported that the former was not 
established, on which the Magistrate ordered it to be expunged from his register, it was held that 
there was no bar to the trial of that offence.—Govt. of Bombay v, Shidapa, I. L. R., 5 Bomb., 408. 

To bring a case under 8S. 403 there must have been a trial by a Court of competent jurisdiction 
resulting in the conviction or acquittal of the accused of the same offence &c. This Code contains no 
definition of the term “ trial’ which 8. 4 of the Code of 1872 thus defined :—~ 

s¢¢ Trial’ means the proceedings taken in Court after « charge has been drawn up and includes 
the punishment of the offender. It includes the proceedings under Chapters XVI and XVIII (that 
is, trials of summons-cases and summary trials), from the time when the accused appears in Court.” 
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‘go Inve Jagabandhu Mytee, 4B. L. R., 1, although the nature of the charge in a warrant-case had 
been explained to the accused who were examined after the evidence for the prosecution had been 
taken, yet, in as much as no formal charge in writing had been drawn up nor had they been called 
upon to plead guilty or not guilty or to make their defence, it was held that the order of discharge 
did not amount to an acquittal and it was ordered that the trial should proceed. But where the 
risoners have pleaded to a formal charge the Magistrate is bound to convict or acquit and his order 
ismissing the case will amount to an acquittal.—Jadubar Mookerjea, 6 Cal. L. R., 359. 
But where the trial has otherwise been regularly conducted, the mere omission to draw up a 
formal charge will not make the order passed otherwise than as an acquittal and therefore a bar to 
further proceedings. —Gurdu, I, L, R., 3 All., 129. 


—@— 


PART VIL. 
OF APPEAL, REFERENCE AND REVISION. 


CHAPTER XXXI, 


Or APPEALs. 


An apporl m*y bo presented by any person anthorized by the appellant to present it, not 
necossarily by » Ph wder of the Court.—Suabha Aitula and another, I. L. R.,1 Mad., 304. 
Tho following poriods of limitation are prescribed by Act XV of 1877, Sch. II for tho presonta- 
tion of Criminal appeals. 
From a sentence of death seven days from the date of sentence. Art. 150. 
passed by a Sessions Judgo ; 
Against a sentence or order 
appoaled against presented 


to the High Court, sixty days from the dato of sentence or order Art. 155, 
to any other Court ; thirty days as above in Art. 155 Art. 154. 
‘rom an order of acquittal ; six months from the dato of the judgment appealed against. 

Art, 157, 


Unless the nappellant satisfics the Court that he had sufficient cause for not presenting the 
ppeal within tho prescribed period, it shall be dismissed.—Ss. 4, 5. 

If tho Court is closed on the last day in which an appval may be presented, it may be prosented 
n the day that the Court re-opens.—B8, 6. 

In computing the period of limitation the day from which such period is to be reckoned shall 
3 excludod, also the time requisite for obtaining a copy of the sentence or order appealed against. 
S. 12. 


404 [S8. 286.] ‘No appeal shall lie from any judgment or order of 


Unless otherwise pro- Criminal Court except as provided for by this Code 
ded, no appeal to lie, or by any other law for the time being in force. 


405 [Act IV, 1877, S. 180.] Any person whose application under 


Lppeal from order re- section 89 for the delivery of property or the pro- 
ting application forre- ceeds of the sale thereof has been rejected by any 


ration of attached pro- Court, may appeal to the Court to which appeals 
perty, ordinarily lie from the sentences of the former Court. 


8. 89 relates to the appearance of a person whose property has been attached or cold in con- 
sequence of its being supposed that he has absconded or is concealing himself to avoid execution of 
a warrant of arrest. Such a person, on his appearance within two years from the date of the 
attachment, and on proof that he did not so abscond or conceal himself, or that he had no notice of 
tho attachment snfficient to enable him to attend within the specified time, is entitled to obtain 
restoration of tho property, or, if it, or any portion of it, has been sold, the nett proceeds of the sale, 
after deducting the costs of attachment. An appeal lies against a refusal to comply with such an 
application, 
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406 [S5. 267.] Any person required by’a Magistrate, other than 
Appeal from order re. the District Magistrate or a Presidency Magistrate, 
quiring security for good 0 give security for good behaviour under section 

behaviour. 118, may appeal to the District Magistrate. 
In addition to his powers as an Appellate Court, the District Magistrate can at any time order 


the discharge of any person imprisoned on default of giving security for good behaviour by order 
of any Magistrate in the District. —8. ]24. 


4Q7 [Ss. 266, 47, para. 2.J] Any person convicted on a trial held 
Appeal from sentence or DY any Magistrate of the second or third class, or 
Magistrate of the second any person sentenced under section 349 by a Sub- 
or third class. divisional Magistrate of the second class, may appeal 
to the District Magistrate. 
The District Magistrate may direct that any appeal under this section, 
Transfer of appeals to or any Class of such appeals, shall be heard by any 
first class Magistrate, Magistrate of the first class subordinate to him and 
empowered by the Local Government to hear such appeals, and thereupon 
such appeal or class of appeals shall be presented to such Subordinate 
Magistrate, or, if already presented to the District Magistrate, shall be 
transferred to such Subordinate Magistrate. The District Magistrate ma 
withdraw from such Magistrate any appeal or, class of appeals so presente 
or transferred. 

If any Magistrate not being empowered by law in that behalf decides an appeal, his proceedings 
shall be void.—S. 530 (7). The right of appeal is given to a person convicted on a trial, and theree 
fore an order under S, 260 giving compensation to the accused is not appealublo.—Mad. H. Ct, 
April 29, 1867 ; Weir, 283. The same rule could he applicable to all orders not being convictions or 
made specially appealable, e. g., under 8s, 405, 406, 515, 520. Bro note 8, 423 (a). 

All orders passed by a Magistrate of the second or third class under S, 614 forfeiting a bond are 
appealable to the District Magistrate, or, if not so appealed, may be revised by him,—8, 616. 

A case dealt with under 8. 349 and here referred to would be when a Magistrato of the third 
class having jurisdiction to hold the trial is of opinion that the accused is guilty, but that the sentence 
which he can pass is inadequate. The case would, in a Subdivision, be then referred to the Sub- 
divisional officer, and if that officer is of the second class and convicts, the suntenco would be appealable 
under 8. 407 as if it had been passed in a trial held by him. 

In the N, W. Provinces, all Joint and Assistant Magistrates and Assistant Commissioners hold 
ing their Courts at the Heud-Quarters of a District, being Magistrates of the first class, and next in 
seniority to the Magistrate of the District, have been vested with power under 8. 407 to hear appeals, 
such powers to be exercised only daring the absence from Head-Quarters of the Magistrate of the 


District. —Gaz., 1873, p. 903. oa 
In Sindh, Magistrates of the first class in charge of Divisions of Districts have beon empowered 


to hear appeals under S. 407.—Bamb. Gaz., 1873, p. 255. 


408 [Ss. 269, 270, 79.] Any person convicted on a trial held by an 
Appeal from sentence or AS8sistaut Sessions Judge, a District Magistrate or 
Assistant Sessions Judge Other Magistrate of the first class, or any person 
or Magistrate of the first gentenced under section 349 by a Magistrate of the 
eean first class, may appéal to the Court of Session: 

Provided as follows :— 

(2) when in any case an Assistant Sessions Judge or a District Magistrate 
passes any sentence which is subject to the confirmation of the Court of 
Session, every appeal in such case shall lie to the High Court, but shall not 
be presented until the case has been disposed of by the Court of Session; 

(b) any European British subject so convicted may at his option appeal 
either to the High Court or the Court of Session. 
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The right of appeal is given to a person convicted on 4 trial, and therefore an order under 8S. 250 

compensation to the accused is not appealable.—Mad. H. Ct., April 29, 1867; Weir, 283. 

: same rule would be applicable to all orders not being convictions or made specially appealdble. 
4g, g.'ander 6s. 405, 406, 515, 520. Soe note to S. 428 (d). ° 

If the person convicted be an European British subject, he has the right of appeal either to the 
High Court or Court of Session, at his option, except in the cases provided for by S, 411, that is to say, 
every sentence passed on an Furopean British subject by a Sessions Judge or Magistrate, not a 
‘Prosidency Magistrato, is appealable to the High Court or Court of Session, at his option, but a sen- 
tence passed on such a subject by a Presidency Magistrate is appealable only if it be one of 
imprisonment excceding six months, or of finc exceeding two hundred Rupees, and thon only to the 
SHigh Court. In othor cases, no appeal lies against a sentence passed by any of'the officers spe- 
‘cified in ‘8. 408, if the sentence be ono of imprisonment only, not exceeding three months, or of fine 
only, not exceeding two hundred Rupees, or of whipping only (S. 412); nor against a conviction 
by a Magistrate in a summary trial, if the sentence be one of imprisonment only, not exceeding three 
months, or of fine only not excceding two hundred Rupoes, or of whipping only.—S. 413. 

A sentence passed under 8. 349 here referred to, would be in a case tried by a Magistrate of the 
second or third class having jurisdiction and submitted by him to a superior Magistrate of the first 
‘class because he cannot pass an adequate sentence. 

Every sentence of imprisonmont for a term oxceeding throo years passed by an Assistant 
Sessions Judgo (8. 31, para. 3,) or «a District Magistrate specially empowered under S. 34, is sub- 
ject to the confirmation of tho Sessions Judge, and is thereupon appealuble to the High Court 
after the case has boon disposed of by the Court of Sossion. , 


409 An appeal to the Court of Session or Sessions Judge shall be 
‘Appeals to Court of Ses) heard by the Sessions Judge or by an Additional or 
sions how heard. Joint Sessions Judge. 


Al1O [Ss. 80, 270, para. 3; S. 271; Act XI, 1874; 8. 22, ol. 1.J 
Appeal from sentenceor Any person convicted on a trial held by a Sessions 


Court of Session. Judge, or an Additional or a Joint Sessions Judge, 
may appeal to the High Court. 


All [Act IV, 1877, 8S. 167.] Any person convicted on a trial held 
Appeal from sentenceof by a Presidency Magistrate may appeal to the High 


Presidency Magistrate. Court if the Magistrate has sentenced him to im- 
prisonmont for a term exceeding six months or to fine exceeding two hun- 
dred rupees. 


412 [S. 278, last para.; Act IV, 1877, S. 167.] Notwithstanding 

No appeal in certain anything hereinbefore contained, where an accused 

‘oases When accused pleads person has pleaded guilty, and has been convicted by 

‘guilty. a Court of Session or a Presidency Magistrate on such 

visa there shall be no appeal except as to the extent or legality of the 
‘sentence. 


From this it would seem that an appeal would lie against a conviction by any Magistrate, even a 
Distriot Magistrate exercising special powers under 8, 34, when the accused has pleaded guilty, 
‘although such an order passod by an Assistant Sessions Judge would not be appealable beeause he is 


a Court of Session. But the sontence passed must be one from which an appeal would lie.—See Sa 
412, 418. 


Where in a Municipal prossoution, which the law requires to be instituted within a certain time, 
‘the accused pleaded guilty and was convicted, he was not allowed on appeal to plead that the prosecu- 
tion was invalid because it had been instituted out of time. The appeal would lie only with respect 
to the sentence irrespective of the conviction and not against tho legality of the convidtion.—Jaffir 


M, Talab, I, L. R., 6 Bomb., 85 

413 (S. 273, paras. 1, 2.] Notwithstanding anything hereinbefore 
contained, there shall be no appeal by a convicted 
Noappealin petty cases. Herson in cases in which a Court of Session or the 
District Magistrate or other Magistrate of the first class rei a sentence 
of imprisonment not exceeding one month only, or of fine not exceeding 
fifty rupees only, or of whipping only. 
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EXpianation.—There is no appeal from a sentence of imprisonment 
passed by such Court or Magistrate in default of payment of fine when no: 
substantive sentence of imprisonment has been passed. 


_ _ Unless he has been convicted by a Presidency Magistrate, an European British subject has the: 
right of appeal at his option to the High Court, or Sossions Court, against any sentonce passed by an 
inferior Court. (8. 408). 8. 413 does not apply to such a caso (S. 410). If he has beon convicted by 
& Presidency Magistrate and sentenced to imprisonment only for a term not oxcceding six months, 
or to fine only not exceeding two hundrod Rupees, ho has no right of appeal.—S. 411. 

_ Jurisdiction over tho appeal of one person does not givo u Sessions Judge constructive jurisdic- 
tion over the convictions of other prisoners whose sentences may not be appealable or if appealable, 
ure not before him on appcal.—Cal. H. Ct., 922, 1864; Kalubhai Moghabhai, 7 Bomb., 36, Orown 
Cases ; Mulija Nana, 5 Bomb. 24; Mad. H. Ct., Pro.,May 10, 1872, 7 Mad. Jur., 801 ; Pro. March 4, 
1875, 8 Mad. 7 App. 


414 [S. 274, para.1.] Notwithstanding anything hereinbefore con- 

No appeal from certain tained, there shall be no appeal by a convicted per- 

summary convictions. son in cases tried summarily, in which a Magistrate 

empowered to act under section 260 passes a sentence of imprisonment not 

exceeding three months only, or of fine not exceeding two hundred rupees 
only, or of whipping only. 


This section docs not apply to sentences passed on Europoan British subjects (5. 416) which 
are always appealable except certain sontences passed by a Presidancy Magistrate.—S, 408. 


415 [S8. 374, para. 2; Act XI, 1874, S, 24.] An appeal may be 
Proviso to sections 413 brought against any sentence referred to in section. 
and 414. 413 or section 414 by which any two or more of the 
punishments therein mentioned are combined, but no sentence which would 
not otherwise be liable to appeal shall be appealable merely on the ground. 
that the person convicted is ordered to find security to keep the peace. 
Exrianation.—A sentence of imprisonment in default of payment of 
fine is not a sentence by which two or more punishments are combined 
within the meaning of this section. 


416 [S. 274, para. 3.} Nothing in sections 413 and 414 applies to 
Saving of sentences on appeals from sentences passed under Chapter 
a British sub- XXXIII on European British subjects. 
jects, 
Every sentence passed on an European British subjuct by a Sessions Judgo or a Magistrate who ig 
not a Prosidency Mayistrate is consequently appealable cither to the Nigh Court or Court of Session, 
at the option of the person scntenced.—S. 408. SooS. 411 and note to 8. 413. 


417 [{S. 272; Act 1V, 1877, S.168.] The Local Government ae 
direct the Public Prosecutor to present an appea 

Ger aanaea: a cuss of to the High Court from an original or anpellate 
acquittal. order of acquittal passed by any Court other than 


a High Court. 


A special limitation of six months is provided for such an appeal.—Act XV of 1877, Sch. I, 


Art, 157. ; 
Public Prosecutors are appointed by the Governor-General in Council or the Local Government 
generally, or in any case, or for any special class of cases, in any local arca.—B. 402. 

The Sessions Judge should send to the Divisional Commirsicner any records of a criminal trial that 
he may require to satisfy himself whether Government should be moved to direct an appeal against: 
an. original or appellate judgment of acquittal—Cal. H. Ct. Cir. 1, Jan. 12, 1877, Wilkins, 127. 

A clear statement of the circumstances which are considered to justify an.appeal with the point 
or points on which it should be preferred should be sent to Government,—Govt. Bengal, Cir. 19, 


March 19, 1875. 
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The verdict of a jury acquitting on certain charges but convicting on others, if accepted by the 
Sessions Judge is appealable as a ese of acquittal on those charges. Thus, where the Jury 
acquitted of murder but convicted of culpable homicide not amounting to murder, and the prisoner 
was sentenced accordingly, an appeal against the verdict of acquittal of murder was heard, and the 
prisoner was convicted and sentenced to death.—Empress y. Juddonath Gangooly, I. L. R., 2 
Cal, 273. 

"In considering an appeal by Government against an order of acquittal, it is not for the High 
Court to say whether if it had been trying the case, it might not have taken a view opposed to that 
of the Lower Court. That is not tho test to be applied to determine such an appeal. While the High 
Court fally recognizes the necessity for the existence of such powers in tho Local Government in 
this country, it is equally clear that thoso powers should be most sparingly enforced: and, in respect 
to pure questions of fact, only in those cases where through the incompetence, stupidity or perversity 
of a subordinate tribunal, such unrcaxonable or distorted conclusions have been drawn from evidence 
as to produce a positive miscarriage of justice. It is not because a Judge or Magistratc has taken a 
view of the caso in which the Government does not coincide, and has acquitted the accused porsons 
that an appeal from this decision must necessarily prevail, or that the High Court should be called 
upon to disturb the ordinary course of justice by putting in force the arbitrary powers conferred by 
8. 417. ‘Tho doing so should be limited to those instances in which the Lower Court has so obsti- 
nately blundered and gono wrong as.to produce a result mischicvous alike to the administration of 

ustice and the intcrests of the public. The Sessions Judge in the present case has had the witnesses 
fore him, and consequently the best opportunity of judging their truth, and he appears to have con- 
ducted the inquiry with care and patienco, and to have weighed and considered the facts to the best 
of his ability. It may bo, that the High Court may have arrived at a different view, but holding this 
decision to 3 an honest and not unreasonable one of which the facts were susceptible, the High Court 
unhesitatingly dismissod the appcal.—Empress v. Gayadin, I. L. R., 4 All,, 148. See note to 8. 423 (a). 


418 LS. 271, last para.; Act XI, 1874, 8S. 22.] An appeal may lie 
Appeal on what matters on a matter of fact as well as a matter of law, except 
admissible. where the trial was by jury, in which case the appeal 
shall lie on a matter of law only. 
HExprianaTion.—The alleged severity of a sentence shall, for the pur- 
poses of this section, be deemed to be a matter of law. 


The Local Government is empowered to direct what cases before any Court of Session shall be 
tried by jury, but if the accused is charged at the same trial with several offences, some of which 
aro, and somo are not, triable by jury, he shall be tried by jury for all such offences.—S. 269. If an 
offence triable with tho aid of assessors is tricd by jury, the trial shall not on that ground only be 
invalid, (8S. 636), but it is doubtful how far such an irregularity would deprive the accused of a 
right to appeal on a mattor of fuct such as he would have had unquestionably if the trial had been 
properly held with the aid of asscssors.—See Mohim Chunder Lall and another, I. L. R, 8 
Oal., 768; (8. C.) 4 Cal, 1. R., 405, in which Maclean, J. held that such a person would still be 
entitled to an appoal on the facts. Sce Norkoo and others, 18 W. R. 69, in which the trial was wrongly 
held by Jury instoad of with the aid of Assessors—The appeal was tried on the facts. 

It should be noted that in cases submitted under 8. 307 because the Sessions Judge disagrees 
from tho verdict of the Jury or a majority of the Jury, and also under 8S, 374 for confirmation of 
sentence of death, although tho ‘trials may have been by Jury, and a verdict delivered on the facts, 
the High Court is competent to consider those facts before delivering its final judgment. In the 
former class of cases tho prisoncr can appear as a respondent, it being the practice that the Public 
Prosecutor should begin, and in the latter the prisoner has the right of appeal. 

So also where on appeal or revision it has been found that evidence has been improperly admit- 
ted and laid before the Jury nt the trial, the High Court has proceeded to consider the other evidence 
in the case and to determing whether it is such that the Jury might not upon it reasonably find the 

risoner guilty.—Seo Hurribole Chunder Ghose, 25 W. R., 36, (S.C.)., 1. L. R., Cal., 207; Gogun 
hunder Bose, I. L. R., 6 Cal., 247: Pitambar Jana, I. L. R., 2 Bomb., 61; Amrita Govinda, 10 
Bomb., 497; Navroji, 9 Bomb., 358. 


419 LS. 275; Act IV, 1877, 5. 169.] Every appeal shall‘be made 
in the form of a petition in writing presented by 
the appellant or his pleader, and every such petition 
shall (unless the Court to which it is presented otherwise directs) be accom- 
panied by a copy of the judgment or order appealed against, and, in cases 


tried by a j a@ copy of the heads of the charge recorded under sec- 
tion 867, °° . | 


Potition of appeal. 
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If the appellant is in Jail his petition of appeal may be presentog to the proper Appellate Court 
through the officer in charge of the Jail, 8. 420; and it is exempt from stamp duty.—Court Fee's 
Act (VII, 1870) S. 19, cl. xvii. Otherwise, if presented to a Magistrato or Sessions Court it must bear 
a stamp of eight annas, or, if to a High Court, of two Rupees. —Jbid. Sch. II Art. 1, (4) (c). 

S. 367 declares what a judgment shall contain and under 8. $71 on the application of the accused 
a copy of the judgment, or, when ho so desires, a translation in his own language, if practicable, or 
in the language of the Court, shall be given to him without delay, and, except in summons-cases, free 
ee If the triai has been held by jury, a copy of the charge shall be given to him free of cost. 

The practice of furnishing to the person affected and sending up to tho Appellate Court a copy 
of the sentenco only with the petition of appeal is not in compliance gvith the law.—Cal. H. Ct. Cir, 2, 
June 8, 1874. 

It is not material whether the appeal of soveral convicted persons in the samo caso is made 
jointly in one petitiom or separatcly.—Bomb. Gaz., 1879, Part I, 473. 

Tho petition of appeal against the vordict of a jury should stato specifically in what respect 
the law has boen contravened.—Gopal Bhereewalla, 1 W. R., 21. 

The time requisite for obtaining a copy of the sentence or order appealod against shall be ex- 
cluded in computing the period of limitation prescribed for an appeal.—Act XV, 1877, S. 12. 


420 [S. 277; Act IV, 1877,S.171.] If the appellant is in jail, he 
Procedure when appel- may present his petition of appeal and the copies 
lant in jail. accompanying the same to the officer in charge of the 
jail, who shall thereupon forward such petition and copies to the proper 
Appellate Court. : 


A petition of appeal presented by a person undor durcss or restraint of any Court or its officers 
is exempt from stamp duty.—Court Fee’s Act (VII, 1870), 8. 19, cl. xvii. 

Officers in charge of Jails aro required to give all proper facilities for drawing up petitions of 
appeal, or for getting them drawn up by other prisoners, or by their legal advisers or friends. It is, 
however, no duty of the Jail establishment to draw up such petitions. —Govt. Bengal 2031, June 16, 
1870. Sec also Nitro Gopal Palit and others, 13 W. 2., 69. The fullest opportunity should be given 
to prisoners to execute powers of attorney to whomsocver thoy please, and without reference to the 
mode or circumstances by which they might be influenced to do eo — Sheikh Dadabhai, 1 Bomb., 16. 

Tho Calcutta High Court has, by its Circular 9, August 7, 1867, Wilkins, 107, laid it down, asa 
general rule, that pctitions of appeal against the sentences or orders of Sessions Judges, presented to 
officers in charge of juils, shall be forwarded by such officers direct to the Registrar of the High 
Court of Judicature, intimation of the fact being at once given in cach instunce and in the following 
form to the Judge whose sentence or order is appealed against. 

Petitions not presented in time, or not accompanied as above, ure not to be transmitted to 
the Registrar, but should be returned to the petitioner with an cndorsement by the officer in charge 
of the juil showing the date of presentation. 


To 
THE SESSIONS JUDGE OF 
The undersigned begs to report, for the information of the Scssions Judge, that an appcal by 
the prisoner ° 
against the Judge's sentence or order, dated 
and noted at foot, has this day been presented to the officer in charge of the 


Jail, and has been forwarded to the High Court, as required by 8. 420 of tho Code of Criminal 
Procedure. 





J 
Officer in charge of the Jail, 

Asa general rule the Sessions Judge should, on receipt of this notice, forward the record to the 
High Court, bnt whenever public inconvenience would arise from this, he should forward in the first 
instance a certified copy of his reasons (S. 371) for making or passing such sentence or order, stating 
at the same time why the original record has not been sent.—Cal. H. Ct. Cir. 5, May 28, 1868 ; 
Wilkins, 108. 

Every officer in charge of a Jail, on receiving a petition of appeal to the High Court against a 
sentence or order of a Sessions Judge shull at once intimate the sume to that officer, and at the same 
time inform him whether tho petition of appeal is accompanied by a copy in English of the Ses- 
sions Judge's judgment or charge to the Jury. If the petition of appeal is not accompanied by such 
copy, the Sessions Judge shall at once forward to the High Court a certified copy of the judgment 
recorded, and if subsequently the case is culled for by the High Court no second copy need be made 
to accompany the fair copy of the Sessions Judge’s proceedings.— Bomb. Gaz., 1879, Part I, p. 473. 

No petition of appeal or revision shall be admitted by any Criminal Court unless it is either 
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. , | through the District or Jail authorities or presented by the convicted person himself or by 
somo one authorised by power of vipeudent | to present it on behalf of the convicted person,—Smyth, 
p- 102, Along with the petition of appeal and copy of the judgment, the Deputy Commissioner should 
forward to the Appellate Court tho files of,the case, so that the appeal may be disposed of with as 
little delay as possible. When the appeal lies to the Chief Court, the Deputy Commissioner should 
forward the filo in his office through the Commissioner, so that the files of the Sessions Court and 
of the committing Magistrate may be transmitted together to the Chief Court.—Smyth, p. 103. 

_ But whon the order is not appealable, no record should be sent unless specially called for.—Cal. 
H. Ot. Cir. 7, Aug. 12,1869; 12 W.R., Crim. Cirs.,5; 3 B. L. R., 11, Rules, &c. In such cases. 
also the officer in charge of the Jail should not forward the petition, but should leave the prisoner 
to move the superior Court by motion in open Court.—Cal. H. Ct. Cir. 8, Aug. 25, 1869; 12 W. R., 
6, Crim. Cirs.; 3 B. L. B., 11, Rude gc. ; Wilkins, 108. 

When transmitting a petition of appeal, a Magistrato should forward the record of the cage to 
the Oourt of Sossion.—Panj. Ch. Ct. Cir. 22, Oct. 26, 1868. 7 

A petition of appoal must be prosented within tho period, prescribed by Act IX, 1871, Sch. II, 
unloss tho appollant satisfios the Court that he had sufficient cause for not presenting the appeal 
within such period, and it must be accompanied by « copy of the sentenco or order appealod against, 
as provided by 8S. 419 of the Codo of Criminal Procedure.—Act IX, 1871, 8. 5. 

Communications from an officor in charge of a Juil to a Sessions Judgo, relative to an appeal 
made by a prisoner tonvicted by tho latter, should be made not through the Magistrate of the Dis- 
trict, but to tho Sessions Judge direct.—Cal. H. Ct. Cir. 6, July 2, 1869; 3B. L. R, Rules, §c., 5, 
Wilkins, 108. 


49] [S. 278, paras. 1,2; Act IV, 1877, 8S. 172.] On receiving the 
Summary rejection of petition and copy under section 419 or section 420, 
appeal. the Appellate Court shall peruse the same, and, if it 
considers that there is no sufficient ground for interfering, it may reject the 
appeal summarily: Provided that no appeal presented under section 419 
shall be dismissed unless the appellant or his pleader has had a reasonable 
opportunity of being heard in support of the same. 
Before rejecting an appeal under this section, the Court may call for 
the record of the case, but shall not be bound to do so. 


It is not competent to an Appellate Court to order a convict under sentence of imprisonment to 
appear in Court.—Bomb. IH. Ct., Antoine José, Sept. 4, 1869, Resn. in Chambers. Tho proviso to 
8. 424 of this Codo, howevor, soems to contemplate the exercise of this power in exceptional cases. 

In order to give the appellant or his pleader a reasonable opportunity of being heard in support 
of the appeal there shall be posted up in the Appellate Court, in a place accessible to the public, 
notice of tho day uppointed for considering the petition of appcal.—Bomb. Gaz., Part I, p. 473. 

A general ordor fixing tho day following tho presentation of criminal appeals for their hearing 
is nota compliance with 8, 421, A time must be fixed in cach caso.—Malan, I. L. R., 5 Mad., 11, 
(8. 0.) Weir, 307. 

en an Appellate Court has rejected an appeal without hearing the appellant’s pleader, and it 
is afterwards proved to the satisfaction of that Court that an adequate cxcuse has been made for 
the pleader's non-appenrance, itis open to tho Appellate Court to rehear the appeal on its merits. 
Such a power should, however, bo sparingly used.—Mad, H. Ct. Pro., Nov. 7, 1878; 7 Mad., xxix 
App. (8. C.) 9 Mad. Jur., 58 (S. C.) Weir, 306. But sce contra Mahomed Yashin, I. L. R. 4 Bomb. 
101, whore it was held that an order ryjucting an appeal was final. 

Where an Appellate Court morely rejected an appeal without specifying the points for dotermi- 
nation, its decision thercon, and tho reasons therefor, a rohoaring of the appeal was ordered and also 
the writing of a propor judgmont.—Uttam, Punj Rec, 1876, p. 9. 

The sound rule to apply in trying a criminal appeal where disputed questions of fact are in 
issue is to consider whethor tho conviction is right, and in this respect a criminal appeal differs from 
a Civil appeal. Thore, the Court must be convinced before reversing a finding of fact by a Lower. 
Oourt that the finding is wrong.—Protap Chunder Mookerjee, 11 Cal, 1. L. R., 26. per White, J, 
Bee note to S. 423 (6). y 


499 [Ss. 62, 269, para. 2; S. 279; Act IV, 1877, 58. 173.] Ifthe 
Notioe of appeal. Appellate Court does not reject the appeal sum- 

; marily, it shall cause notice to be given to the appel-. 
lant or his pleader, and to such officer as the Local Government may appoint: 
in this , of the time and place at which such appeal will be heard, and: 
~ “| Qn the application of such officer, furnish him with a copy of, the 
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poe of appeal; and, in cases of appeals under “section 417, the Appel- 
ate Court shall cause a like notice to be given to the accused. 


8. 417 relates to an appeal against an order of acquittal. 

In Bengal, District Magistrates have been appointed officers to whom notico of appeal to the 
Court of Session shall be given.—Cal. Gaz., 1883, Part I, p. 200. 

A complainant cannot claim a right to bo heard in an appeal. Tho matter is one which may be 
left in each case to the discretion of the Court.—Mad. H, Ct. Pro., Nov. 6, 1874; 7 Mad. xlii, App. 
(S. 0.) 10 Mad. Jur. 67; (8. C.) ; Weir, 309. 


A493 Ss. 271, 272, para. 3; Ss. 280, 284, 299; Act IV, 1877, Ss. 174, 
Powers of Appellate 179.J The Appellate Court shall then send for the 
Court in disposing, of record of the case, if such record is not already in 
appeal. Court. After perusing such record, and hearing the 
appellant or his pleader, if he appears, and the Public Prosecutor, if he 
appears, and, in case of an appeal under section 417, the accused, if he 
appears, the Court may, if it considers there is no sufficient ground for in- 
terfering, dismiss the appeal, or may— 

(2) in an appeal from an order of acquittal, reverse such order and 
direct that further inquiry be made, or that the accused be retried or com- 
mitted for trial, as the case may be, or find him guilty and pass senvence on 
him according to law ; 

(6) in an appeal from a conviction, (1) reverse the finding and sentence, 
and acquit or discharge the accused, or order him to be retried by a Court 
of competent jurisdiction subordinate to such Appellate Court, or committed 
for trial, or (2) alter the finding, maintaining the sentence, or, with or with- 
out altering the finding, reduce the sentence, or (3) with or without such 
reduction, and with or without altering the finding, alter the nature of the 
sentence, but not so as to enhance the same; 

(c) in an appeal from any other order, alter or reverse such order: * 

(ad) Nothing herein contained shall authorize the Court to alter or 
reverse the verdict of a jury, unless it is of opinion that such verdict is 
erroneous Owing to a misdirection by the Judge, or to a misunderstanding 
on the part of the jury of the law as laid down by him. 


It will be seen that the power of enhancing a sentence on appgal no longor exista. Tho power 
of enhancing a sentence is conferred only upon a High Court as a Court of Revision. —S. 439. ‘But 
though an Appellate Court cannot enhance a sentence, it can set it aside and direct » commitment 
to the Court of Session to be made; but probably the exercise of this power will be limited to casea 
in which the Magistrate has convicted of an offence beyund jurisdiction —Elahes Buksh, I. L, R. 2 
All., 910. 

"Subject to the provisions hercinbofore contained, no finding, sentence or order passed by a Court 
of competent jurisdiction shall be reversed or altered on account— 

of any error, omission or irregularity in the complaint, summons. warrant, charge or judgment, 
or other proceedings before or during trial, or in any inquiry or other proceeding under this Code, or 

of the want of sanction required by S. 195, : 

or of the omission to nominate jurors or assessors in accordance with 8. 324, 

or of any misdirection in any charge to a jury; unless such an omission or irregularity, want, or 
misdirection has occasioned a failure of justice.—8, 537. 

The Appellate Court shall in every instance certify its decision to the Court or Magistrate 
from whose decision an appeal has been preferred, and it ehall be the duty of such Court or Magistrate 
when a sentence is modified on appeal, to issue a fresh warrant to the officer in charge of the Jail in 
which the appellant is confined, and to recall and cancel the original warrant of commitment. If, on 
the other hand, a sentence is confirmed or reversed on appeal, the jail authorities will receive informn- 
tion by means of the following form, which will invariably be sent for the information of the 
‘appellant, whatever be the result of the appeal. 
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List of criminal appeals heard by the Magistrate or Sessions Judge of 
18 . 








Against whose order Order passed in 


the appeal is preferred. | appeal, Remarks. 


Name of Prisoner. 


e 


Cal. H. Ct. Cir., 6, June 15, 1881: Cir. 2, March 18, 1872; Wilkins 108, 109. 

The following rules have been issued by the Allahabad High Court :— 

Tho Appellate Court shall in every case certify its decision, which shall include the judgment or 
final ordor, to the Court from whoso order tho appeal was preferred. 

Where a sentence on a prisoner is reversed or modificd on appeal, and the Appellate Court has 
not proceeded under the next succeeding rnle, the Court to which the decision is cortified shall issue 
a fresh warrant or order conformable thereto. 

The Appellate Court can, it it sce fit, itself issue a fresh warrant or order conformable to its deci- 
sion, andif it do so, shall notify the fact to the Court from whose order the appeal was preferred 
when certifying its decision under rule I. 

When an appeal is rejected, or sentence confirmed, the Court to which the decision is certified 
shall intimate the sume to the officer in charge of the jail of tho District in which the prisoner was 
convicted. 

In all cases in which a sontence or order is modified or reversed in appeal, a separate warrant or 
order shall be issucd as rogards cach prisoner whose sentence has been so modified or reversed, and 
the original warrant shall be recalled. 

In all cases, tho officer in charge of the Jail will acknowledge by letter the receipt of any warrant 

‘or order or intimation, and will inform the prisoner of the result of his appeal or application, or com- 
municate tho same to him through tho officor in charge of the Jail where he may be undergoing his 
sentence at the time. 

In all cases in which a fresh warrant has been issued, the warrant shall be returned to the Court 
issuing it when it has been fully executed, and with an endorsement thereon to that effect.—ANl. Gaz. 
1880, Part II, p. 1210. 

If on appeul tho finding is rescinded or modified, or the sentence is interfered with, a copy of the 

“judgment of tho Appellate Court shall be transmitted to the Mugistrato whose decision was appealed 
against or to his successor in oflico.—LBomb, Gaz., 1879, p. 473. 


(2) Appeal from an acquittal. 

This clause it will be observed relates only to a High Court, to which alone an appeal against 
an order of aquittal lies.—(S. 417.) : 

When an appeal is presented against an order of acquittal under 8.417, the High Court 
may issue a warrant directing that the accused be arrested and brought before it or any Subordinate 
Court, and the Court beforo which ho is brought may commit him to prison pending the disposal of 
the appeal, or admit him to baii.—S. 427. 

When an acquittal is set aside on appeal, the sentence passed should commence to take effect 
from the dato on which the prisuner after arrest has been committed to Jail—Empress v. Mohuddi, 
6 Cal. L. B., 362, Foot note. 


In considering an appeal by Government against an order of acquittal, it is not for the High 
Court to say whether, if it had been trying the case, it might not have taken a view opposed to that 
of the Lower Court. That is not tho test to be applied to determine such an appeal. While the 
High Court fully recognizes tho necessity for the existence of such powers in the Local Government 
in this country, it is equally clear that those powers should be most sparingly enforced : and, in re- 
spect to pure questions of fact, only in those cases where through the incompetence, stupidity or per- 
vorsity of a subordinate tribunal, such unreasonable or distorted conclusions have been dgawn from 
evidence as to produco a positive miscarriage of justice. It is not because a Judge or Magistrate has 
taken a view of the case in which the Government does not coincide, and has acquitwed the accused 
persons that an appeal from this decision must necessarily prevail, or that the High Court should be 
called upon to disturb the ordinary course of justice by putting in force the arbitrary powers con- 
ferred by S. 417, The doing so should be limited to those instances in which the Lower Court has 
#o obstinately blundered and gone wrong as to produce a result mischievous alike to the administra- 
tion of justice and the intorests of the public. The Sessions Judge in the present case has had the 
‘witnesses before him, and consequently the best opportunity of judging their truth, and he appears to 
have conducted the inquiry with care and patience, and to have weighed and considered the facts to 
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the best of his ability. It may be, that the High Court may havo arrived at a different view, but 
holding this decision to be an honest and not unreasonable one of which the facts were susceptible, 
the High Court unhesitatingly dismissed the appeal.—Empress v, Gayadin, I. L. R,, 4 All, 148, 

A Sessions Judgo on appeal set aside a conviction by a Magistrato and acquitted the accused, 
On the appeal of Government the High Court remarked :—In strictness of law the Sessions Jud 
was right in saying that tho offence (of which the Magistrate had convicted) was not made out. ) 
are inclined to think that instead of acquitting the prisoners he might properly have come to the con- 
clusion that they had not really been prejudiced in their defence, and have allowed the conviction to 
stand for the offences of which they were manifestly guilty. On such a matter of discretion it would 
however be a strong thing for us to re-establish tho conviction a8 we are asked to do, oven if so doing 
would be legal. ‘The course to bo taken would be probably the ordoring of a new trial, if we 
thought it desirable to do so. We think that the exercise of our discrotion in such a mattor requires 
that we should be satisfied that the case is of sufficient consequence to justifv usin acting under thi 
very exceptional scction.—The Government Pleader 7 Mad 339; (S. C.) Weir 305. This has 
becn approved by the Allahabad High Court (Queen v. Dukaram, 7 All., 196) who under similar 
circumstances directed a new trial to be held. But see contra Ramajirav v. Jivrajirav, 12 Bomb., 1. 

When tho Sessions Judgo, as an Appellate Court, crroncously sot aside a conviction by a Magise 
trate on a technical objcction, und acquitted the accused, the High Court on the appoal of Govern- 
ment set aside his order and directed the trial of the appeal on the merits.—Govt. of Bongal », Gokool 
Chunder Chowdhry, 24 W.R., 41. 


() Appeal from a conviction. 

The sound rule to apply in trying a criminal appeal when disputed questions of fact are 
in issue is to consider whcther the conviction is right, and in this respoct a criminal appeal diffors from 
a civil appeal. There, the Court must be convinced before reversing a finding of fact by a Lower 
Court that the finding is wrong.—Protap Chundcr Mookerjoa, 11 Cal. L. R, 25. per White, J, 
See also Khera} Mullah, 20 W. 2, 13 in which it was pointed out that it was tho duty of an 
Appellate Court to be satisfied not merely that there was not sufficiont on the record to convince if 
that the Magistrate was entirely wrong, but whether as a matter of fact the appellants committed the 
offence of which they had been convicted. As it appeared that tha Appellate Court was unable to 
find on the evidence that the prisoners had been rightly convicted, they should havo been acquitted. 

Similarly in (Foomance and othere, 17 W.R., 59 DN. Mittor, J. made tho following remarks on 
the duties of an Appellate Court: —* No doubt an Appeliate Court is bound to prosume tho decision 
of the Court of original jurisdiction to be correct until the contrary is shown, and it is equally 
beyond all doubt that an Appellate Court is bound to give every reasonublo weight to the conclusion 
which the original Court has arrived at upon a question depending upon evidence. But the 
Appellate Court is also bound, precisely in the same way as the Court of first instance, to test the 
evidence ertrinsically as well as intrinsically. In determining the value of the oral evidence, it is 
not enough for the Appellate Court to-say, as the Judge saysin the caso, ‘T find no fault with the 
evidence per se, and it must bo allowed to prevail’?; but that Court is bound also to inquire, as 
thoroughly as the Court of first instance, whether the probabilities coming from all tho surround. 
ing circumstances of the case are such as to justify a reasonable mind in coming to the conclusion 
that the evidence is worthy of credit. ‘This precaution is nowhore more nocossary than in this 
country. Itis truc that there is no presumption of perjury against oral testimony, but ithas boon 
sufficiently confirmed by a long course of experience that nothing can be more dangerous than to 
act upon such testimony without testing its credibility both ttrinsically and extrinsically.” 

But in forming a conclusion as to the credibility of witnesses, the High Court is bound to 
attach great weight to the opinion which the Judgo who heard them has expressed. ~Madhub 
Chunder Gui Mvhunt, 21 W. KR., 13. ocala 

Notwithstanding the terms of 8. 369, which prevont an Appellate Court after signing its judg- 
ment to alter or review it except to correct a clerical error, it can by a subsequent order remedy. 
an omission to order a new trial whereit has merely set aside the procecdings as huld without juriae 
diction.—M. Ramireddi and another, I. L R, 3 Mad, 48 (S. C.), Weir, 505. 

The nature of the sentence may be altered but not so us to enhance it. So, whero a Magis- 
trate in addition to a sentence of imprisonment illegally passed a sentence of whipping, the 
Appellate Court, in setting asido this part of the sentence, cannot substitute for it a further term of 
imprisonment, as that would be an enhancement of seatence.—Banda Al, 15 W. R, 7; (3. C.) 
6 B.L. B., 95 App. . si 

On the appeal of some of the accnaed, the Appellate Court in acquitting them cannot (unless 
it be a High Court) set aside or mitigate the sentence of those who have not appealed.—Mulija Nana, 
& Bomb. 24 Crown Cases. It should refer the caso to the High Court.— Mad. H. Ct Pro. April 19, 
1875; Weir, 322. Application should rather be made. to Government in such a casge,—Sheosurn 


Singh, Cal. H. Ct. Aug. 16, 1877. 


(ce) Appeal from any other order, 
That is an appeal from an order not being cf acquittal or conviction. These are very exceptional 
32 
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cases as no appeal lies from ang order of a Criminal Court except as provided for by this Code or by 
any law for the time being in force (8. 404). Such orders would be:— 

I. An order rejecting an application under S. 89 for restoration of property which has been 
placed under attachment in consequence of the applicant absconding or concealing himself to avoid 
execution of a warrant of arrest, and non-attendance in compliance with a proclamation issued under 
8, 118. 
II, An ordor under 8.118 to give security for good behaviourif passed by any Magistrate 

other than the District Magistrate or a Presidency Magistrate. 

IIT. An order under 8. 614 passed by any of the same classes of Magistrates for the recovery of 

the penalty of a bond. 

IV. An ordor under 8. 480 by any Civil, Criminal or Revenue Court sentencing a person in 

certain cases of contempt of Court committed in its view or presonce. 

@ \V. An order undor 8. 485 summarily sentencing a witness who without reasonable ground re- 
fuses to answer any quostion put to him or to produce a document in his possession or power, or 
committing such person to tho custody of an officer of the Court. 

V. An order undor S. 624, that property unclaimed or not proved to belong to a claimant 
shall be at the disposal of the Govornment, or for the sale thereof. 
VII. An ordor under S. 203 dismissing a complaint. 
be An order under 8. 209 in any inquiry or S. 253 in a warrant-case discharging the 
accused. ° 

= (4d) The latter part of 8. 537 above quoted is cspecially important in connection with this 

clause. 

The law does not expressly provide for tho withdrawal of an appeal and probably now that the 
power of enhancing a sentence hus been taken away from Appellate Courts, applications for leave to 
withdraw will not be made. It has been held that an appeul may be withdrawn before an Appellate 
Court has duciedod to hear it.—Jn re Chunder Nath Deb, 6 Cal. L. R., 372. But not after the Appellate 
Court has hearu it.—Jn re Dwarka Manjeo, 6 Cal. L. R., 427. 

See Wilkins 66, for the form of a warrant of release on appeal. 


424 The rules contained in Chapter XXVI as to the judgment of a 
Judgment of Subordi- Criminal Court of original jurisdiction shall apply, 
nate Appellate Courts. so far as may be practicable, to the judgment of any 
Appellate Court other than a High Court: 
Provided that, unless the Appellate Court otherwise directs, the accused 
shall not be brought up, or required to attend, to hear judgment delivered. 


If the finding be roversed or modified or tho sentence be interfered with, a copy of the judgment 
of the Appellate Court shall bo transmitted to the Magistrate whose decision was appealed against 
or to hig succossor in office.—Bomb. Guz., 1879, Part I, p. 473. Sce note S. 428 ante for the orders 
of tho Calcutta and Allahabad High Courts regarding the communication to the Court of original 
jurisdiction of tho orders passed by an Appellate Court. 


425 [S. 299, paras 1,2.] Whenever a case is decided on appeal by 
Order by High Court on the High Court under this chapter, it shall certify 
appeal to be certified to its judgment or order to the Court by which the 
lower Court. finding, sentence or order appealed against was re- 
corded or passed. If the finding, sentence or order was recorded or passed 
by a Magistrate other than the District Magistrate, the certificate shall be 
sent through the District Magistrate. 

The Court to which the High Court certifies its judgment or order shall 
thereupon make such orders as are conformable to the judgment or order 
of the High Court; and, if necessary, the record shall be amended in accor- 
dance therewith. 


Cases appealable to the High Court direct from an order of a Magistrate would be appeals against 
the orders of a Presidency Magistrate, and of other Magistrates only where the accused is an Euro- 
pean British subject.—8. 408 (5); also appeals by Government against orders of acquittal. 

In cases of revision the certificate of the order of the High Court is to be communicated direct to 
the Oourt by which tho finding sentence or order revised was passed.—B8. 442. 
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426 [Ss. 281, 297, para. 8; Act IV, 1877,8.175.] Pending any 

Buspension of sentence @ppeal by a convicted person, the Appellate Court 

pending appeal. may, for reasons to be recorded by it in writing, or- 

der that the execution of the sentence or order 

ore of appellant on annealed against be suspended, and, if he is in con- 

: F finement, that he be released on bail or on his own 
ond. 

The power conferred by this section on an Appellate Court may be 
exercised also by the High Court in the case of any appeal by a convicted 
person to a Court subordinate thereto. | 

When the appellant is ultimately sentenced to imprisonment, penal 
servitude, or transportation, the time during which he is so released shall be 
excluded in computing the term for which he is so sentenced. 


The following form of warrant has boen prescribed by tho Calcutta High Court (Wilkins, 67) 
for the release of an appellant on bail. 
In tue Court or THE Sessions JUDGE AT 
To the Magistrate of the District of 


WHEREAS Accused (or convicted by) 
of an offonce under Section of tho or beforo. 
Magistrate of on tho 
day of 18 has been Stato sontenco or period 
and on .  tothis of remand to jail, Appeal 
or application, 
Court an order has been passod undcr Soction of tho 
Criminal Procedure Code for his rclease®n bail until his shall havo 
been disposed of 
You are hereby required to release the said If tho amount of Bail is 
on good and sufficient bail fixed by tho Appellate 
accordingly Court, enter it here. 
Given under my hand and tho seal of the Court, this the day of 18 


Sessions Judge or Magistrate. 


The suspension of a sentenco means rclaxation of its soverity, that 18, morely to dotain the person 
under sentence in safe custody—to put him into the same position as a prisoner remanded by a 
Magistrate.—Mad. H. Ct. April 15, 1868 ; Weir 304. 

A Sossions Judge directing an appellant to bo released on bail should order such bail to be given 
before the Nazir of the District Court or before such Magistrate as the Judgo may think most con- 
venient.—Bomb, Gaz. 1879, Part 1, p. 473. 


42.7 [Act IV, 1877, 8S. 168, para. 3.] When an appeal is presented 
Arrest of accused in under section 417, the High Court may issue a war- 
appeal from acquittal. rant directing that the accused be arrested and 
brought before it or any subordinate Court, and the Court before which he 
is brought may commit him to prison pending the disposal of the appeal, 
or admit him to bail. 


428 [S. 282, paras. 1, 3, 4; Act IV, 1877, 8. 176.] In dealing with 
Appellate Court maytake ny appeal under this chapter, the Appellate Court, if 
further evidence ordirect it thinks additional evidence to be necessary, may 
it to be taken. either take such evidence itself, or direct it to be 
taken by a Magistrate, or, when the Appellate Court is a High Court, by a 
Court of Session or a Magistrate.® 

When the additional evidence is taken by the Court of Session or the 

istrate, it or he shall certify such evidence to the Appellate Court, and 
such Court shall thereupon proceed to dispose of the appeal. 
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If any Sub-divisional Magistrate acting under this section considers 
that any such finding, sentence, or order is illegal or improper, or that any 
such proceedings are irregular, he shall forward the record, with such re- 
marks thereon as he thinks fit, to the District Magistrate. 

Orders made under sections 148 and 144 and proceedings under section 
176 are not proceedings within the meaning of this section. 


It should be noted that the expression “ inferior Criminal Court” is used instead of ** Subordinate’ 
Court’’ as in 8. 294 of the repealed Code of 1872. All Magistrates in the District are Criminal 
Courts inferior to the Court of Session, but having regard to S. 6 which gives the five classes of 
Criminal Courts, probably only Magistrates of the second or third class would be inferior to the 
District Magistrate who is a Magistrate of the first class appointed by the Local Government in every 
District outside the Presidency-Towns.—(S. 10). Such a rule would be in accordance with the 
procedure as to appeals. 


8. 143 refers to an ordor passed on any person not to repeat or continue a public nuisance ; 
a 144 to summary orders for the removal of certain nuisances in cases of emergency; 8. 176 to 

uests. 

: Those powors should bo exercised at all-times, not a on matters coming up in Court, but 
also in mattors coming to the knowledge of the particular official on reliable information. Conversa- 
tion hold with an officor omployed on famine duty was considered to be information on which action 
could be taken.—Mad. HH. Ct , Pro. Nov. 21, 1878; Weir, 313. 

Criminal proceedings are bad unless thoy are conducted according to law; and if they are 
substantially bad in the nselvos, the dofect will not be cured by any consent of tho prisoner. It is 
the duty of Magistrates and all Criminal Courts to follow the procedure provided by law, and there 
is no law which sanctions thcir intentional doparture from that proccduro, and thus attempting to 

rotect themsclvos against the conscquenccs of such departure by gotting the accused to say that 

e consents to it. Thoro would be an end to all proceduro, if snch an assent were held to warrant 
matorial and important irrogularities.—Bholanath Scn, 25 W. R., 67 (8. C.) I. L. R., 2 Cal. 23. An 
objection of want of jurisdiction may be takon for the first time even beforo the High Court as a Court 
of Revision—ZJ» re Riddoll, 16 W. R., 79. Tho consont of an accused cannot cure a defect in the jurisdic- 
tion.—Kopali Kotraiya, Woir 355. A prisoncr on his trial can consent to nothing.—Bishonath Pal, 12 
W..B., 38, quoting Attorney-Goneral of N. 8. Wales v. Bortram, 36 Law Journal, 51 Privy Council cases. 


436 [S. 296, paras. 2,3.] When, on examining the record of any 
Power to order commit- case under section 435 or otherwise, the Court of 

ment. Session or District Magistrate considers that such 
case is triable exclusively by the Court of Session, and that an accused 
person has been improperly discharged by the inferior Court, the Court 
of Session or District Magistrate may cause him to be arrested, and may 
thereupon, instead of directing a fresh inquiry, order him to be committed 
for trial upon the matter of which he has been, in the opinion of the 
Court of Session or District Magistrate, improperly discharged : 

Provided as follows— 

(a) that the accused has had an opportunity of showing cause to such 
Court or Magistrate why the commitment should not be made: : 

(b) that, if such Court or Magistrate thinks that the evidence shows that 
some other offence has been committed by the accused, such Court or Magis- 
trate may direct the inferior Court to inquire into such offence. 


(a). This in accordance with numerous decisions of the High Courts. But if the trial has taken 
place and no failure of justice has resulted from tho omission to give such notice, the High Court will 
not interfere. —Khamir, I. L. R., 7 Cal., 662. ’ 

(4). In tho case of Tarucknath Mookerjoe, 10 B. L. R., 285 (S. C ) 19 W. R., 30, it was held that 
the words “improperly discharged” referred to some offence for which he was substantially charged 
in the complaint or which was specified in the warrant, or which was framed as a formal charge by 
the istrate at the proliminary inquiry, for, unless this were so, aman might be committed for trial 
of an offenco of which he had never been accused or even heard a word until he was apprehended under 
the Judge's order of commitment. Such a result could not have been contemplated by the Legislature 
aa the Code was carofully framod with a view to provide that no one shall be committed for trial 
chia Va previously had a fair opportunity of mecting the charge upon which he is to be 
OOmnm 


Ch. XXXII. Ss. 436-438.) mvquimy mto compLarnt pismissED &c. 255 


The alteration in the law made by S. 436 of the Code would now prevent such a result, as before an 
order of commitment could be passed, the accused must have an opportunity of showing cause why 
such order should not be made, and the Court taking cognizance of the matter may direct the 
inferior Court to inquire into such offence. 

A Sessions Judgo on hearing an appeal is compotent to set aside the conviction and sentence, 
and direct the appellant to be committed for trial, when ho finds that the offence which the appellant 
apparently has committed is one triable exclusively by a Court of Session. Theo Magistrate, on 
receipt of such an order, can act on the evidence already taken in tho presence of the accused and 
make the commitment in the manner prescribed by tho Codo.—Elahi Buksh, I, L. R., 2 All., 910. 


437 [S. 298; Act XI, 1874, S. 31.] On examining any record, 
ilepenes sasdaranaaies under section 435 or otherwise, the High Court or 
’ Court of Session may direct the District Magistrate 
by himself or by any of the Magistrates subordinate to him to make, and the 
District Magistrate may himself make, or direct any subordinate Magistrate 
to make, further inquiry into any complaint which has been dismissed 
under section 203, or into the case of any accused person who has been 
discharged. 


This section gocs beyond 8, 298 of the Codo of 1872 in onabling tho Court of Session or District 
Magistrate to direct further inquiry to be made “into the case of any accused person who has been 
discharged,” which it has beon repoatedly held by tho Courts, could hithorto be ordered only by the 
High Court as a Court of Revision. 

If, however, fresh evidence be forthcoming, there would apparently bo no objoction to the Magis- 
trate who passed the order of discharge re-opening the casv.—Muniyappa Maistri, Weir, 298; 
Kristoram Mohara, 20 W. R., 47: Mary Donolly, I. L. R., 2 Cal., 405. 


438 [S. 296, para. 1.] The Court of Session or District Magistrate 

i, ; may, if it or he thinks fit, on examining under sec- 
port to High Court. , : : : 

tion 435 or otherwise the record of any proceeding, 

report for the orders of the High Court the result of such examination, and, 

when such report contains a recommendation that a sentence be reversed, 

may order that the execution of such sentence be suspended, and if the 
accused is in confinement that he be released on bail or on his own bond. 


A Magistrate has @ discretion which he should exercise before reporting a casa under 8, 438 to 
the High Court. He is not bound to report overy case in which he may detect an error. Ifa 
punishable offence has been committed, and a proper punishment inflicted, he should abstain from 
further proceedings, unless from any irregularity a failure of justice has beon caused.—Nibaran 
Chunder Dass, 20 W. R., 40. 

The following orders have baen issued by the Caucurra Tigh Court (Cir, 18, July 15, 1868, 
Wilkins, 110) rogarding the manner in which such references should bo made: — 

“ References under 8, 438 shall always be accompanied by the records of the case to which the 

relate, and by an English letter commencing—‘ Under S, 438 of the Code 
Oalcutta High Court. of Criminal Procedure, and Circular Order of the High Court, dated 16th 
July, 1863, No, 18, I herewith transmit tho record of the case noted in 


the margin, to be laid before the High Court with the following report. There will then be stated— 
lst.—A brief analysis of the cuse. 


2nd.—The order of the Lowor Court. 

8rd.—In what particular portion of that order the Court making the reforence considors an 
error on a point of law to exist. 

4th.—The grounds upon which the order of the Lower Court should be reversed, 

“Unless there be any particular: reason why delay should be avoided, the explanation of the 
Lower Court should be called for and accompany the reference. 

“The Court do not think it necessary to enter into any details of the particular occasions on 
which such references should be made to them, or to define what descriptions of grave irregularity of 
procedure, undne severity of punishment, &c., may give rise to a reference to them. 

‘Tt is deemed sufficient to enjoin the exercise of a sound discretion in making these references to 
the Court, so that neither important errors and omissions may escape correction, nor the time of the 
Court be needlessly engrossed by matters not demanding their interferenco.” 
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All references submitted to tae Cotmr Court, Punsas, under this section are to be accompanied 
by the referring officer’s opinion, by the records, and a statement of the 
Punjab Chief Court. case in English, giving— 
1st.—A bricf abstract of the case. 

2nd,—The sentence or order of the Lower Court, and the name of, and powers exercised by, the 
Magistrate passing it. 

8rd.—The particular portion of the sentence or order in which an error on a point of law is 
believed to exist. 

4th.—The grounds upon which tho order of the Lower Court should be reversed or modified, 

It should also the noted how much of the sentence the accused has undergone, and, if he has 
been sentenced to fine or whipping, whether the fine has been realized, or the whipping has been 
inflicted.—-Panjab Ch. Ot. Cir. 5, 1870; Smyth, p. 103; also Bomb. H. Ct., Gaz., 1878, p. 714. 

The following Rules have been issued by the Mapras High Court — 

All references under 8. 438 of the Code of Criminal Procedure by Magistrates with full powers 

should be submitted tv tho High Court through the Magistrate of the 
Madras High Court. District, unless justico would be defeated by the delay. 
The District Mapistrate cannot refuse to refer to the High Court a 
ne in which a Divisional Magistrate ducbts the legality of the sontence of a Subordinate Magis- 
te. 

A reference undor S. 438 should contuin the opinion of the officer referring the proceedings and 
the grounds upon which such opinion is based. 

A copy of the proceedings if in the English, or if in the Vernacular, an English translation 
must be sent up with ul] oases referred to the High Court under S. 438.—Mad. H, Ct. Feb. 20, 1864; 
Nov, 14, 1864; Dec 14,1866; and July 1, 1868. 

The following itules have been issued by the Bomnay High Court: 

All reforoncos under 8. 438, are to be accompanicd by the reforring officer’s opinion, by the record 

of the case, and by a statement of the case in English, giving :— 
Bombay High Court. I. A briof abstract of the case. 
II. Tho sentence or order of the lower Court and the name of, 
and powers exercised by the Magistrate passing it. 

IIf. The particular portion of the sentenco or ordor in which an error on a point of law is 
believed to oxist. 

1V. The grounds upon which tho ordor of the lowor Court should be reversed or modified. 

V. A statemont (whore appropriate) showing how much cf the sentence the accused has under- 
gone, and if ho has been sentenced to fine or whipping, whether the fine has been realized or the 
whipping has beon inflicted. 

The fact of thore being no ovidence to support a conviction is a question of law and affords 

und for a reforence under S. 438. The fact of the evidence being insufficient is a question of 
act, and affords no ground for such a referenco.—Mad, H Ct., Oct. 30, 1867. 

Where thore is the right of appeal, the High Court will not exercise its extraordinary powers 
asa Court of Revision until all other remedies provided by law have been exhausted—Rajcoomar 
Singh, 1 Cal. L. R., 352; Nilambor Baboo, [, L. R., 2 All, 276. 

A District Magistrate is not competent to invoke the High Court as a Court of Revision 
because he disapproves of the orders passed by the Sessions Judge as a Court of appeal.—Dayid, 6 
Cal. L. R., 245; Greone v. DeLaunay, 14 W. R., 27 ; nor because in a Sessions trial ho has doubts of 
‘his own jurisdiction. In such a case he should leave the party dissatisficd to appeal against his order 
in the matter.—Cal. H. Ct. Dhurmo Dass Banerjea, Jan. 23, 1883. 


439 [S. 297.] In the case of any proceeding the record of which 
High Court’s power of has been called for by itself, or which has been re- 
revision. ported for orders, or which otherwise comes to its 
knowledge, the High Court may, in its discretion, exercise any of the powers 
conferred on a Court of appeal by sections 195, 423, 426, 427 and 428, or on 
a Court by section 338, and may enhance the sentence, and, when the 
Judges composing the Court of revision are equally divided in opinion, the 
case shall be disposed of in manner provided by section 429. 

No order under this section shall be made to the prejudice of the ac- 
cused unless he has had an opportunity of being heard either personally or 
by pleader in his own defence. 

Where the sentence dealt with under this section has been passed by a 
Presidency Magistrate or a Magistrate acting otherwise than under section 
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84, the Court shall not inflict a greater punishmen} for the offence which, 
in the opinion of such Court, the accused has committed, than might have 
been inflicted for such offence by a Presidency Magistrate or a Magistrate 
of the first class. 

Nothing in this section applies to an entry made under section 273, or 
shall be deemed to authorize a High Court to convert a finding of acdhittal 
into one of conviction. 


S. 195 relates to the sanction of any Court to prosecute on account of certain offences committed 
either in contempt of the lawful authority of public servants; or against public justice; or relating 
to documents given in evidence. 

S. 423 to the powers of an Appollate Court to reverao tho finding and sentence, and acquit or 
discharge the accused, or to order him to be re-tried by a Court of competent jurisdiction, or, come 
mitted for trial, to alter the finding, maintaining the sentence, or with or without altering the finding 
to reduce the sentence, or alter the nature of the sentence, or to alter or reverse an order not a cons 
Viction or sentence. 

S. 426 to the suspension of a sontence or order, and to admission on bail or personal recognizance. 

S. 427 to an order for the arrest of an accused person. 

8. 428 to the taking of additional evidence, 

S. 338 to an offor of conditional pardon. 

The High Court is empowered to act inits discretion as a Court of Revision in the same 
mannor as a Court of appeal, except that, although it is vested with tho powers of a Court of appeal 
under S. 423, it cannot under the terms of the last para. of 8. 439 act as prescribed by cl. (a) of 
§. 423 so as to convict and puss sentence ona person acquitted by an inferior Court. From the 
special terms of the last para. of 8. 439 in this respect it would seom that in other respecta the 
Legislature contemplates the action of the High Court as a Court of Revision in matters of acquittal, 
Under the Code of 1872 it has always been held that tho High Court could take no cognizance of 
such mattors except on the appeal of Government. 

It should also be noted that whereas under the Code of 1872 tho High Court could act as a Court 
of Revision only whenever it appeared that a material error had been committed in a judicial pro- 
ceeding which, as interpreted, limited its powers, it can now act in its disorotion. 

The second para. of S. 439 is new, and will probably bo read so us to mean any order adversely 
affecting the position of the accused at that time, otherwise, ay overy order passed by a Court of Revi- 
sion rejecting an application on behalf of an accused would be to his “ prejudico,’’ he might claim 
the right to be heard in evory case. Compare 8. 440 which should be read with this para. 

The power to cnhanco a sentence is conferred only on the High Court. Any doubt as to the 
meaning of the term, and whether it means the alteration of tho nature of the sentence is cleared by a 
reference to 8S, 423 (4) under which an Appellate Court may “ alter the naturo of tho sentence but not 
so as to enhance the same.” 

The High Court, as a Court of Revision, will not interfore in the caso of persons who have not 
appealed to the proper Court merely because others tricd in the same case who have appealed have 
been acquitted. Application in such a case should be made to the Local Governmrnt.—Sheo Surun 
Singh, Cal. H. Ct., Aug. 16,1877. Nor will the High Court exercise its extraordinary powers asa 
Court of Revision so long as the right of appeal remains, and until all guch remedios provided by law 
have been exhausted.—Rajcoomar Singh, 1 Cal. L. R., 852; (S. 0.) 1. L. R., 3 Cal., 573; Nilambar 
Baboo, I. L. R., 2 All, 276. 

Nor will the High Court express an opinion on a point arising in a trial before a Seasions Court 
on which the Judge has doubts, for it is the duty of the Judge himself to decide all such matters 
leaving it to the party affected by the final order to bring it regularly before the High Oourt.—QOal, 
H, Ct. Dhurmo Dass Banerjea, Jan. 23, 1883. 

The High Court in exercise of its powers Bf superintendence and revision will not go into 
evidence and examine the conclusions of the Lower Oourt on the facts, otherwise an appeal woald 
lie against every decision of the subordinate Cuurts which was clearly not intended by the Legisla- 
ture But the High Court is nevertheless not excluded from interference when. in cases requirin 
the exercise of discretion, it appears on the face of the proceedings that a Magistrate has exerci 
no discretion at all, or has exercised his discretion in a manner wholly unreasonable, The Hi 
Court has the power and ought to interfere where the Magistrate has been guilty of misconduct.— 
the matter of Jugut Chunder Chuckerbutty, I. L. B., 2 Cal., 110. See also in the matter of Poorno 
Chunder Pal, I. L. R., 7 Cal., 447. 

The probative form or effect of evidence is a question of fact ; where there is evidence to be cons 
sidered and weighed, a judgment of conviction will not be set aside by a Court Revision. It is other- 
wise if, on certain facts found, a Court misapplies the law.— Mad. H. Ct. Pro., Nov. 20, 1869; Weir, 
$17. Aurokiam, I. L. R., 2 Mad., 38, (8. C.) Weir, 318. Sheikh Oodla, 18 W. B., 7, 
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_  @. 278 confers a similar priyilege on persons under trial before a Court of Session who are 
peither Europeans or Americans. 


452 (Act X, 1875, Ss. 36,37.] In any casein which an European 
Mrial‘of Huropean Bri- British subject is accused jointly with a person not 
tish subject and Native being an European British subject, and such Huro- 
Jointly accused. pean British subject is committed for trial before a 
High Court or Court of Session, such subject and person may be tried 
together, and the procedure on the trial shall be the same as it would have 
been had the European British subject been tried separately : 
Provided that, if the European British subject requires under section 
When native may claim 451 to be tried by a mixed jury, or by a mixed set of 
separate trial assessors, and the person not being an European 
British subject requires that he shall be tried separately, the latter person 
3 be tried separately in-accordance with the provisions of Chapter 
xXxXI J. 


8. 275 declares that in a trial by Jury, before the Court of Session, of a person not being an 
European or an American, the majority of the Jury, shall, if he so desires it, consist of persons who 
are neither Eurnpeans nor Americans, but there is no corresponding provision relating to such a trial 
before a High C wurt. The accused may require to be tried soparately and he can exercise the right 

challenge under 8. 277, but ho cannot claim a specially constituted Jury. 


453 [S.83.] When any person claims to be dealt with as an Euro- 
Procedure on claim of pean British subject, he shall state the grounds of 
erson to bedealt withas such claim to the Magistrate before whom he is 
Buropean British subject. brought for the purposes of the inquiry or trial ; and 
yuch Magistrate shall inquire into the truth of such statement, and allow 
the person making it a reasonable time within which to prove that it is 
true, and shall then decide whether he is or is not an European British sub- 
ject, and shall deal with him accordingly. If any such person is convicted 
y such Magistrate and appeals from such conviction, the burden of proving 
that the Mavistrate’s said decision was wrong shall lie upon him. 

When any such person is committed by the Magistrate for trial before 
the Court of Session, and such person befcre such Court claims to be dealt 
with as an European British subject, such Court shall, after such further 
inquiry, (if any,) as it thinks fit, decide whether he is or is not an European 
British subject, and shall deal with him accordingly. If he is convicted by 
such Court and appeals from such conviction, the burden of proving that 
the Court’s said decision was wrong shall lie upon him. 

W7hen the Court before which any person is tried decides that he is not 
an European British subject, such decision shall form a ground of appeal 
*yom the sentence or order passed in such trial. 


Before committing an European British subject for trial by a Court having jurisdiction, the 
Magistrate and Justice of the Peace holding the preliminary inquiry should satisfy himself that 
there is evidence of his being amenable to the jurisdiction of that Court. For this purpose, there 
should be produced the evidence of a credible person, who knows the accused and his place of birth, 
or who has heard him declare to what country he belongs. If an accused person plead before a 
Magistrate that ho is a European British subject. and that therefore, he is not amenable to the juris. 
diction of the Local Courts, and the Magistrate has no reason to distrust this statement, it is cient 
for the Magistrate to act on this allegation; and if he considers the evidence to be such as to warrant 
the commitment of the accused person to the High Court, he should make such commitment. The 

should, however, forward as a witness some person who heard the accused person make 
thie plea.—Caloutta High Court Cir., 5, May 6, 1864. 
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A Magistrate is bouud to give an accused person an opportunity of pleading that he is an 
European British subject when there is reason to believe that he is sudh.—Clerk v. Beane, 6 W. B., B3, 
hen the accused pleaded that he was an European British subject, but, without deciding this 
plea, the Magistrate who was competent to try him, even if he were such tried and sentenced h'm to 
a sentence beyond his powers over such a person, the High Court directod the Magistrate to inquire 
into this plea giving the accused an opportunity of proving it, and on receiving the Magistrate’s 
certificate that the accused was an European British subject, the High Court directed the Magistrate 
to proceed with the trial in accordance with law.—Empress v. Berrill, 1. L. R, 4, All, 141. 

A plea of being an European British subject may be admitted by the High Court if it be satise 
fied from the appearance of the prisoner and the circumstances brought forward that the plea is true, 
but if the Court is not so satisfied, the plea, if persisted in, must bo substantiated by sufficient evidence, 
—Thomas Nash Turnbull, 6 Mad. 7, (8. C.) Weir, 252. 


454 [S. 84.] If an Euiopean British subject does not claim to be 
Failure to plead status dealt with as such by the Magistrate before whom 
& waiver. he is tried or by whom he is committed, or if, when 
such claim has been made before, and disallowed by, the committing Magis- 
trate, it is not again made before the Court to which such subject ig 
committed, he shall be held to have relinquished his right to be dealt with 
as such Huropean British subject, and shall not assert it in any subsequent 
stage of the same case. 

Unless the Magistrate has reason to believe that any person brought 
before him is not an European British subject, the Magistrate shall ask 
such person whether he is such a subject or not. 

See note to S, 453. 


The last para. isin accordance with the judgment In re Qujros, 6 Cal. L. R., 465: (9. 0.) I. L, 
R,, 6 Cal., 83. Before an European British subject can be considored to have waived the privilege 
conferred on him by 8S. 443, it must appear that his rights have been distinctly made known to him, 
so that he would have been enabled to exercise his choice and judgment whether he would or would 
not claim such rights. The Legislature could not have meunt that a person might be tried or come 
mitted by a Magistrate, whose act in trying or committing him would be altogether invalid, so that 
such act could be immediately got rid of by application to the proper Court. 

8. 534 of this Code, however, enacts that an omission to ask any person whether he isan Euroe 
pean British subject in a case to which the second clauso of S 454 applics shall not affect the validity 
of any proceeding. Butif the Magistrate knows or ought to kuow that thero wasa defect in his juris- 
diction because the accused is an Kuropexn British subject, he is bound to give the accused an oppor 
tunity of pleading it. If it can be shown that the Magistrate knew or ought to have known the fact, 
and nevertheless preceeded with the case, he is liable to an action for trespuss.—Calder v. Halkett, 2 
Moore’s Ind. App. 293. 

The point was also discussed in the case of Jn re Foy (Taylor and Bell, 219) by tho late Supreme 
Court of Calcutta when the following judgment was delivered ; 

‘If thy Magistrate knows that the prisoner is an European British eubject, it is his duty, 
whether the prisoner claims exception or not, to abstain from further proceedings against him as 4 
Magistrate. If, without any actual knowledge on the subject, the Magistrate hus reason to suppose 
that the prisoner is such a British subject, it is the Magistrate’s duty to ascertain from him, whether 
he alieges or denies that he is one ; and if he alleges thut he is, to give him every facility by allowin 
time, and otherwise, for proving that he is, the burden of such proof beingon him. A Magistrate will 
not be justified, if he has reason to suppose that # prisoner is an Kuropean British subject, in proceed- 
iny aguinst him as if he were not one, without first giving him a distinct opportunity of pleading 
that he is one. If he do not so plead, or is not able, upun time being allowed him for that purpose, 
to adduce any satisfactory proof of his being an Europeen British subject, the Magistrate will be 

uite warranted in proceeding against him. If he do so plead, and gives proof or produces documents 
which, although not amounting to full legal proof of his status, sutisfy the Court thut he is really an 
European British subject, the Magistrate should, without putting the prisoner fully to complete his 
proof by strict legal evidence, take up the case asa Justice of tho Peace, and send it up to the 
Supreme (High) Court. taking care to 1ecord distinctly the statement made by the prisoner that he is a 
British subject of lawful European descent. 

“ The law is, that if a Judge has no jurisdiction, and has the knowledge or means of knowledge 
of his want of jurisdiction, he is liable as a trespasser if he acts. (Calder v. Halkett and the onses 
thors referred to.) The duty of a Court is to walk in the course prescribed for it, as it understends 
its limite, and not to assume a jurisdiction which has not been confided to it. Ifa Court have reason- 


Jalra Patan, district of— 
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The States in the Pahlanpur Agency. 

The States in the Mahi Kanta Agency. 

’ The States in Rewa Kanta Agency. 

Penth, in the Ahmadnagar Collectorate. 

The territories of Chiefs or Tribes adjoining 
the Sindh Frontier. 

Bhopal. 

Barwani. 

Dewas. 

Dhar, 

Indore, excepting the District of Alampur in 

unde d, 

Jobatt. 

Burwai. 

Gwalior, District of— 

Amijhira. > 

Agar. 

Bag. 

Diktan. 

Mandisur. 

Nimuch, 

Ujein. 

Sagor. 

Shujawalpur. J 


With the several Pergun- 

nahs subordinate thereto in- 

p cluded in the charge of Scin- 
dia’s Sir Subah of Malwa. 


Sonk .ch, and 


Bhilsa. 

Ganj Baroda. 
Malharghar, 
Maksudanghar. 


nahs subordinate thereto, | 
which form part of the 
charge of Scindia’s Sir 
( Subah of Esangarh. 


Pangrar. 
Gach Pahar. 


Dag. 
Tonk, district of— 
Pirawa. 
Nimbhera. 
Scronje. 





With tho sevoral Pergun- | 
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Meywar. 
Pertabghar. 
Marwar. 
Dungarpur. 
Banswara. 
Jhalawar. 
Serohi, 
Jaisalmir. 
Tho Feudatory States in the Central Pro- 
vinces, wiz.“ 
Kattiwara. 
Mukammadgarh, 
Matwara. 
Rattan Mal. 
Ali Rajpur. 
Jhabna. 
Jaura. 
Kilchipur. 
Narsinghar, 
Rajghar. 
Ratlam. 
Sitaman. 
Sillana. 
Kalabandi or Karond. 
Raigarh Bargarh. 
Sarangarh. 
Patna. 
Sonepur. 
Rairakhol. 
Bamra. 
Sakti. 


Kondka or Chaikadan. 

Kanker, 

Bastar. 

Makrai. 

Savanur (Gaz, India, 1874, p. 612. 


IV.—By the High Court of the N. W. Provinces, in— 


Provinces in— Gaurihar. 
Garhwal, Jigni. 
Dholpur. J assu. 
Bhartpur. Kamta Rijola. 
Alwar. ' Koti. 
Jeypur, Kanniadhana. 
Keroli. Gwalior.—The whole of the State, excepting 
Tonk, with the exception of Pirawa, Nembhera the Sir Subahship of Malwa and the [Dis- 
and Seronje. ; tricts under the Sir Subah of Esangarh, 
Katah. enumerated above. 
Bundi. The Mairwara Pergunnahs belonging to 
Kishongarh. Meywar and Marwar. 
Bikaner, Bandelkhand States and Chicfships— 
Shapura. Adjeygarh. 
Rampur. Alipura. 
Behri. Baoni. 
Bhaisonda. Beronda. 
Bijawar, Behat. 
Bigna. Logasi. 
Gn Mahir. 
trapur. Nagod. 
Dhurwai. Naiagoan Rebai. 
Dhattiah. Urcha. 
Geranli. Pahari Banka. 
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Pahara Chanbe. Sampthay. 

Paldeo. Surila 

Panna, Tiraon. 

Rewah. Tori Futtehpur. 

Sohawal. Holkar’s District of Alampur. 


All Justices of the Peace within the states, territories, and chiefships specified in the preceding 
Notification, have, undor 8. 6, Act XI, 1872, beon empowered to commit for trial to the High Courts 
respectively having jurisdiction under the said Notification such European British subjects, being 
Christians, as are required by Act X of 1872 to be committed to a High Court.—Gaz, of India, 1874, 


Part I, p. 486. he 
In modifications of Notification No. 2199g, dated 11th October 1872, and No. 896g, dated 14th 


February 1873, the Governor General in Council is pleased to direct that the powers of a High Court 
within the lands described in the aforesaid Notifications shall not be exercised by the Agent to the 
Governor General in Rajpootana, in cases in which tho accused are European British subjects being 
Christians.— Gaz. of India, 1874, Part 1, p. 486. 

In modification of Notification No. 1593, dated 7th August 1873, the Governor General in 
Council is pleased to direct that tho powers of a High Court within the territories described in the 
aforesaid Notification shall not be oxercised by the Agent to the Governor General in Central India, 
in cases in which tho accused arc European British subjects being Christians.—Gaz. of India, as 


above. 
The Governor General in Council has further, in exercise of his powers under Sections 4 and 6, 


Act XXI 1879, conferred powers on certain officers attached to the Political Agency in Central India 
at Indore, Goona, and Gwalior, but all proceedings against Europoan British subjects or persons 
jointly charged with European British subjects have been excepted.— Gaz. India, Part I, pp. 268—270, 
Not, June 27, 1883. See note to Act XXI, 1879, 8, 4, AprENprx. 


459 [Act XXII, 1870, Ss. 2,4.] Unless there is something repug- 
Applicationof Acts con- Nant in the context, all enactments heretofore or 
ferring jurisdiction on hereafter made by the Governor General in Council, 
Magistrates or Courts of which confer on Magistrates or on the Court of 
moseion. Session jurisdiction over offences, shall be deemed to 
apply to European British subjects, although such persons be not expressly 
referred to therein. 

Nothing in this section shall be deemed to authorize any Court to 
exceed the limits prescribed by this chapter as to the amount of punishment 
which it may infiict on an European British subject, or to confer jurisdic- 
tion on any Magistrate not being a Justice of the Peace, or on any Magis- 
trate or Sessions Judge outside the Presidency-towns not being an European 
British subject. 

Thus, under Act I of 1859 (the Merchant Seaman’s Act) certain offences committed by European 
British subjects were punishable by a Justice of the Peace, but it wgs held by the Madras High 
Court that, sinco the passing of the Code of 1872, such an offence can noevertholéss be tried only 
a Justice of the Peace who is also a Magistrate of the first class and himself an European British 
oe H. Ct, Pro. Dec. 18,1873, 7 Mad. App. xxxiii; (S. C.) 9 Mad. Jur., 105; (S.C.) Weir, 

460 LS. 234, para. 1, cl. ii.] In every case triable by jury or with 

Jury for trial of Euro- the aid of assessors, in which an European (not being 
peans or Americans. an European British subject) or an American is the 
accused person, or one of the accused persons, not less than half the num» 
ber of jurors or assessors shall, if practicable and if such European or 


American so claims, be Europeans or Americans. 


461 [S. 242.] Whenever an European or American is charged before 

Jury when Huropean or the Court of Session jointly with a person not an 
American charged jointly European or American, and in compliance with a 
with one of another race. claim made under section 460 is tried by a jury, or 
with the aid of a set of assessors, of which at least one-half consists of 
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Europeans and Americene, the latter person shall, if he so claims, be tried 
separately. 


Similarly 8. 275 provides for the converse :— 
In a trial by Jury, before a Court of Session, of a person not being an European or an American, 
re majority of the Jury, shall, if he so desires consist of persons who are neither Europeans nor 
mericans. 


462 [Ss. 406, 408, paras. 1,2,3.] When a trial is to be held before 
Summoning and em- the Court of Session in which the accused person, or 
pannelling jurors under one of the accused persons, is entitled to be tried by a 
section 451 or 460. jury constituted under the provisions of section 451 
or section 460, the Court shall, three days at least before the day fixed for 
holding such trial, cause to be summoned, in the manner hereinbefore pre- 
rari tie as many European and American jurors as are required for the 
tria le 
The Court shall also at the same time in like manner cause to be sum- 
moned the same number of other persons named in the revised list, unless 
such number of such other persons has been already summoned for trials 
by jury at that session. 

From the whole number of persons returned, the jurors who are to 
constitute the jury shall be chosen by lot in the manner prescribed in 
section 276, until a jury containing the proper number of Europeans or 
Americans, Or a number approaching thereto as nearly as practicable, has 
deen obtained : 

Provided that in any case in which the proper number of Europeans 
and Americans cannot otherwise be obtained, the Court may, in its discre- 
tion, for the purpose of constituting the jury, summon any person excluded 
from the list on the ground of his being exempted under section 320. 


463 [S. 87.] Criminal proceedings against European British sub- 
Conduct of criminal pro- jects, Europeans not being European British subjects, 
ceedings against Huropean and Americans, before the Court of Session and 
Britiah subjects, &. High Court, shall, except as otherwise expressly 
provided, be conducted according to the provisions of this Code. 


CHAPTER XXXIV. 
LUNATICS, 


464 (Ss. 428, 424, para.8; Act IV, 1877, 8. 194.] When a Magis- 
Procedure in case of trate holding an inquiry or a trial has reason to believe 
acoused being lunatic. that the accused is of unsound mind and consequently 
incapable of making his defence, the Magistrate shall inquire into the fact of 
such unsoundness, and shall cause such person to be examined by the Civil 
Surgeon of the District or such other medical officer as the Local Government 
directs, and thereupon shall examine such Surgeon or other officer as a 
witness, and shall reduce the examination to writing. 
If such Magistrate is of opinion that the accused is of unsound mind 
and eee aeT incapable of making his defence, he shall postpone further 
8 in the case. 
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The mere certificate of a Medical officer is not sufficient and cannot be accepted. He must 
be regularly examined before a Magistrate.-—Ram Rutton Dass, 9 WER , 23. 

Wandering lunatics &. are thus provided for by Act XXXVI, 1858, Ss, 4, 5, 18:— 

It shall be the duty of every Daroga or District Police officer to apprehend and send to'the 
Magistrate all porsons found wandering at largo within his District, who aro decmed to be lunatica, 
and all persons believed to be dangerous by reason of lunacy. Whenever any such person as afore- 
said is brought before a Magistrate, tho Magistrate, with the ussistanco of a Modical officor, shall 
examine such person, and the Medical officer shall sign a certificate in the form A in tho schedule to 
this Act, and tho Magistrate shall be satisfied on personal cxumination or other proof that such per- 
son is a lunatic and a proper person to be detained under care and trextment, he shall make an order 
for such lunatic to be received into the Asylum established for the Division in which the Magistrate's 
jurisdiction is situate, or, if such lunatic is not a native of tho country and the circumstances of the 
case so require, into a Lunatic Asylum at the Presidency; and shall send tho lunatic in suitable 
custody to the Asylum montioned in such order. Provided that, if any friend or rolative of any 
lunatic, who is believed to be dangerous, shall undertake in writing to tho satisfaction of the Magis. 
trate that such lunatic shall be properly takon care of, and shall be prevented from doing injury to 
himself or others, the Magistrato, instead of sending him to an Asylum, may make him over to the 
care of such fricnd or rolative. Provided also that, if any such friend or relativo shall desire that the 
lunatic shall be sent to a licensed Asylum instead of the public Asylum of tho Division, and shall 
engage in writing to the satisfaction of tho Magistrate to pay tho oxpenses which may be incurred 
for the lodging, maintenance, medicine, clothing, and care of tho lunatic in such Asylum, tho Magis- 
trate may send the Iunatic to the licensed Asylum mentioned in the engagement.—S. 4. 

If it shall appear to the Magistrate, on the report of a public officer or the information of any 
other person, that any person within the limit of his jurisdiction decmed to bo a lunatic is not under 
proper caro and control, or is cruelly treated or neglected by any relative or othor person having the 
charge of him, the Magistrate may send for tho supposed lunatic, and summon such relativo or other 
person as has or ought to havo tho charge of him; andifsurh relative or othor person bo logally 
bound to maintain tho supposed lunatic, the Magistrato may mako an ordor for such lunatic being 
properly taken care of and treated, and if such relative or other person shall wilfully neglect to 
comply with tho said order, may commit him to jail for a period not excecding ono month. If thore 
bo no person legally bound to maintain tho supposed lunatic, or if the Magistrate thinks fit 0 to do, 
he may proceed as prescribed by in the last preceding section, and upon being satisfied in the manner 
aforesaid that the person deemed to be a lunutic is a lunatic and a proper porson to be detained 
under carc and treatment, may mako un order for his reception into such Asylum as aforosuid. It 
shall be the duty of cvery Daroga or District Police officer to report to tho Mugistrato overy such 
case of negicct or cruel treatment as uforesaid which may come to his knowledge.—8. 5. 

The word “lunatic,” as used in this Act, shall mean and include cvery person of unsound mind, 
and every person being an idiot. 8. 18. 


465 [S. 425; Act XI, 1874, 8.39; Act X, 1875, S. 120.] If any 
Procedure in case of person committed for trial before a Court of Session 
person committed before or a High Court appears to the Court at his trial to 
Court of Bession or High be of unsound mind and consequently incapable of 
Sours being nnatc. making his defence, the jury or the Court with the 
aid of assessors shall, in the first instance, try the fact of such unsoundness 
and incapacity, and, if satisfied of the fact, shall pass judgment accordingly, 
and thereupon the trial shall be postponed. 
The trial of the fact of the unsoundness of mind and incapacity of the 
accused shall be deemed to be part of his trial before the Court. 


The Bombay High Court directed a Sessions Judge that, us he entcrtaincd doubts as to the sanity 
of the accused person, he should not morely have put questions to him, but should have tried the 
fact of such unsoundncss of mind by examining the Civil Surgeon or some other Medical officer, 
and by taking such evidence as might have been procurable from the village in which the accused 
resided, with the view of ascertaining whcther he had, ut any time prior tu the commission of the 
crime, exhibited symptoms of insanity.—Uccra Poonja, 1 Bomb., 33. 

Tt should be borne in mind that the issuc whether the accused is of unsound and consequently 
incapable of making his defence should be tried and a verdict obtained from the Jury or the 
opinions of the assessors recorded “in the first instance,” that is, before they are asked to determine 
the main issues in the case. Where at the same time the Jury was required to consider whether 
the accused waa, in the terms of 8. 84, Penal Codo und 8. 470 of this Codo, responsible before the 
law for the act charged, the verdict was set avide and a re-trial ordered as it was held that the 
accused had been prejudiced by this error.—Doorjodhun Shamuntw, 19 W. B., 26. 
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A Magistrate after having found that the accused was, from unsoundness of mind, incapable of 
making his dofence acquitted hifh on the ground that when he committed the act charged, he was 
incapable of knowing the nature of the act or that it was wrong or contrary to law. The High 
Court sct aside this order holding that the trial was illegal—Romon Adhicaree, 10 W. B., 37. 


466 [S. 426; Act X, 1875, 8. 121: Act IV, 1877, S.196.] Whenever 
Release of lunatic pend- an accused person is found to be of unsound mind and 
ing investigation ortrial. incapable of making his defence, the Magistrate or 
Court, as the case may be, if the case is one in which bail may be taken, may 
release him on sufficient security being given that he shall be properly taken 
care of, and shall be prevented from doing injury to himself or to any other 
person, and for his appearance, when required, before the Magistrate or Court 
or such officer as the Magistrate or Court appoints in this behalf. 

If the case is one in which bail may not be taken, or if sufficient secu- 
rity is not given, the Magistrate or Court shall report 
the case to the Local Government, and the Local 
Government sa order the accused to be confined in a lunatic asylum or 
other suitable place of safe custody, and the Magistrate or Court shall give 
effect to such order. 


Tho distinction betweon this law laid down in this Chapter and 8. 341 should be borne in mind. 
S. 841 provid ; for the case of an accused person, who though not insane, cannot be made to under- 
stand the proccedings, whereas Chapter XXXIV provides tho course to be taken (1) when an 
inquiry or trial cannot tako placo because the accused is, by reason of unsoundness of mind, incapa- 
ble of making his defence, and (2) when the accused is acquitted because, when he committed the 
act charged, ho was by roason of unsoundness of mind incapable of knowing the nature of that act 
or that it was wrong or contrary to law. 

Where it was found that the accused was “ an imbecile and consequently unable to understand the 
* proceedings, but that ho is not of unsound mind” and the case was referred to the High Court under 
8. 341, that Court romarked that “if tho prisoner was unable to understand the proceedings, it was 
“from unsoundness of mind properly so called and from no other cause.’”’” An order was consequently 
passed fn the terms of S. 466,—Hussen, I. L. R., 6 Bomb., 262. 

The Govornment of Bombay has, under Act V, 1868, 8. 2, delegated the powers of a Local 
Government under S. 466 of this Code to the Commissioner of Sindh.—Bomb. Gaz., 1874, p. 312. 

The Court before which the accused person is so brought should report the case direct to 
Government, with a history of the facts.—Beng. Govt. Cir. 84, Oct. 28, 1870; Agra Sud. Ct. 91, 
1868, In tho Panjab, such cases should bo reported to Government through the Commissionor.— 
Smyth p, 134. 

Aftor a case has been reported to Government under S, 466, it should not be struck off, but kept 
on the register of pending cases.—Rughooa, 6 W. R., 3. 

Pending a reference to Government, the lunatic should be detained either in the Jail-Hospital 
or in the Lunatic Asylum, (when there is one) at tho discretion of the Magistrate. —Govt. of Bengal 
Cir. 48, August 12, 1871. ‘ 

Tho following rules for the conveyance of lunatics to Asylums have been issued by the Govern- 
ment of Bengal :— 

1. For persons of unsound mind who need to be sent to tho Lunatic Asylums of the Lower 
Provinces, whero practicable, water shall bo preferred to land carriago. 

2. No lunatic shall be sent from a jail, or other place in which he is temporarily confined for 
safe custody, to a Lunatic Asylum, when ho is in an unfit state to travel with safety, cither from 
aomects bodily disease, or during the acute state of the form of mental aberration under which he is 

ouring. 

3. every lunatic, who is unable to take care of himself, or to attend to his personal wants, 
‘shall be provided with the attendanco, clothing, and food, necessary for his safety amd protection, 
and the strictest injunctions shall be given to the persons in charge of such lunatics to see that they 
do not suffer injury from exposure to weather, want of food, the neglect of cleanliness, or any other 
cause whatever. . 

4. Evory lunatic in transit to an Asylun shall be provided with at least two complete suits of 
clothing, and with an extra blanket, so as to admit of their being changed and washed in case of 
necessity. Tho most stringent orders shall be given to the persons in charge of a lunatic that all 
fouled clothes shall immediately be changed and cleansed before they are again worn. 

&. Proper provision for cooking and supplying the food of lunatics in transit shall be made by 
the officer transmitting them. 


Custody of lunatic. 
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6. Every lunatic, prior to transfer to an Asylum, shall be carefally examined by the Medical 
officer who furnishes the certificate of unsoundness of mind, and the Medical officer referred to shall 
certify that all the above-mentioned provisions for the safe custody of the lunatic have been made, and 
that he is in a fit state to travel. This certificate shall be transmitted by post to the officer in charge 


of the Asylum to which the lunatic is sont, and a duplicate copy of it shall bo given to the person 
sent in charge of the lunatic. 


. The officer in charge of the Asylum shall, on the arrival of a lunatic, see that the above orders 
have been strictly observed, and that tho lunatic has been properly cared for iu transit. Should there 
be any evidence of carclessness or other breach of these rules, the mattor shall at once be reported in 
writing to tho Magistrate of tho District for the information and orders of tho Government. 

After a person has been mado ovor to the Local Government, the matter is beyond the authority 
of the Magistrate until ho is replaced before that officer for trial under 8S. 468 on his being reported 
to be capable of making his defence. A Magistrato thereforo cannot roleaso such a person accused 
of a bailable offence for whose proper caro sufficiont security is offered after he has been made over 
for safe custody in the place appointed by the Local Government.—Jn re Joy Hurrce Kor, I. L. R., 2 
Cal., 356. 


Under 14 and 15 Vic. c 81, Ss. 1, 2, if any person shall be indicted for or charged with any 
crime or offence in India, and shall be acquittcd of or not tried for such crime or offence on the 
ground of his being found to be of unsound mind, he may be removed to England in custody by 
order of the person administoring the Government of the Presidency in which such person shall be 
in custody to abido tho order of Her Majesty concerning his safo custody. And upon his arrival in 
the United Kingdom it shall bo lawful for Hor Majesty to givo such order for tho safo custody of such 
person during her pleasuro to such place and in such manner as to Hor Majosty shall seem fit, 

The regularity of the proceedings takon in India in declaring an European British subject a 


criminal lunatic and in removing him to England for safo custody were discussed in Jn 1¢ Maltby, 
7Q. B.D. 18, 


A467 [S. 427; Act X, 1875, 8S. 122; Act IV, 1877, 8. 197.] Whenever 
Resumption of inquiry MN inquiry ora trial is postponed under section 464 or 
or trial. section 465, the Magistrate or Court, as the case may 
be, may at any time resume the the inquiry or trial, and require the accused 
to appear or be brought before such Magistrate or Court. 

When the accused has been released under section 466, and the sureties 
for his appearance produce him to the officer whom the Magistrate or Court 
appoints in this behalf, the certificate of such officer that the accused is 
capable of making his defence shall be receivable in evidence. 


468 [S. 428; Act X, 1875, 8. 123; Act IV, 1877, 8. 198.] Tf, when 
Procedure on accusea the accused appears or is again brought before the 
appearing before Magis. Magistrate or the Court, as the case may be, the 
trate or Court. Magistrate or Court considers him capable of making 
his defence, the inquiry or trial shall proceed. ; 
_ If the Magistrate or Court considers the accused person to be still 
incapable of making his defence, the Magistrate or Court shall again act 
according to the provisions of section 464 or section 465, as the case may be. 


469 [S. 424, paras. 1, 2; Act IV, 1877, 8. 195.] When the accused 
When accused appears @ppears to be of sound mind at the time of inquiry or 
to have been insane. trial, and the Magistrate is satisfied from the evidence 
given before him that there is reason to beliéve that the accused committed an 
act which, if he had been of sound mind, would have been an offence, and that 
he was at the time when the act was committed, by reason of unsoundness of 
mind, incapable of knowing the nature of the act or that it was wrong or con- 
trary to law, the Magistrate shall proceed with the case, and, if the accused 
ought to be committed to the Court of Session or High Court, send him for 
trial before the Court of Session or High Court, as the case may be. 


Whenever any Magistrate acting under 8. 469 shall send for trial before the Court of Session 
an accused person regarding whose sanity at the time of committing the offence he entertains any 
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dowbt, he ehail at the samo tine inform the jail authorities of the supposed state of the accusea’.. 
order that such person may Le placed under careful surveillance prior to his trial before the Court 01 


Beasion —Bomd. Gaz., 1879, p. 472. 


47970 [S. 429; Act X, 1875,5, 124; Act IV, 1877,5.199.] Whenever 
Judgment of acquittal ay person is acquitted upon the ground that, at the 
on ground of lunacy. time at which he is alleged to have committed an 
offence, he was, by reason of unsoundness of mind, incapable of knowing the 
nature of the act alleged as constituting the offence, or that it was wrong or 
contrary to law, the finding shall state specifically whether he committed the 
act or not. 


S. 84, Penal Code, declares that “nothing is an offence which is dono by a person, who, at the 
time of doing it, by reason of unsoundness of mind, is incapable of knowing the nature of the act, 
or that he is doing what is cither wrong or contrary to law.” 

8. 84 of tho Penal Code falls within Chapter IV of that Code which relates to ‘‘ general excep- 
tions ;’’ and 8. 105 of the Evidence Act ‘leclaros that, ‘‘ when a person is accused of any offence, the 
burden of proving the existence of circumstances bringing the case within any of the general excep- 
tions in the Indian Penal Code is upon him, and the Court shall presume the absence of such 
circumstances.” 

The fact of unsoundness of mind must be clearly and distinctly proved before any jury is justi- 
fied in roturnin; a verdict under 8. 84, Penal Code. Every man is presumed to be sane and to 

ossess a sufficion, degreo of reason to be responsible for his acts until the contrary is proved.— 
obin Chunder Bannerjea, 20 W. R., 70; (8. C.) 18 B. L. R., 20 App. 

The prisonor before the Court of Session admitted that he had killed his wife but pleaded that 
he was not at that time in his right mind. The Sessions Judgo thereupon without choosing asses- 
sora procecded himself to try this point, took evidence, and delivered judgment. The proceedings 
were quashed and a trial ordered with assessors.—Cheyt Ram, 6 All,, 110. 

if upon a trial it is doubtful whethor tho accused was or was not sane at tho time of the com- 
mission of the crimina) act charged, tho trial should be postponed, and he should be placed under the 
care of tho Civil Surgeon, who should carofully watch his state of mind, with the view to discover 
whether ho is subjoct to recurring fits of insanity or light-headedness. The Calcutta High Court, 
on his appoal, remanded the case of Shcikh Moostafa, (1 W. R., 1) for this purpose, directing that, 
after having had charge of the prisoner for a period not less than thirty days, the Civil Surgoon 
should report to the Sessions Judge, and be examined on oath as to his state during that period. 

If tho Sessions Judge disagroos with the verdict of the Jury acquitting the prisonor under 8. 470 
ho should submit the case under 8. 807 for the ordors of the High Court. See Nobin Chunder 
Banerjea, 20 W. R., 70 (S. C.) 13, B. L. R., 20 App. for an instance of a perverse verdict in this 
respect and a discussion of tho ovidenco on which it was delivered. 

It will not be out of place hero to quote the leading case in England on this point. Tho follow- 
ing ecto wore put by the House of Lords in the case of R.v. McNaughten (Archbold, 
pp. 16—17) and received answers from the English Judges as below stated .— 

“ 1s¢.—What is tho law respecting alleged crimes committed by persons afflicted with insane 
delusion in respect of one or moro particular subjects or persons; as, for instance, where, at the time 
of the commission of the alloged crime, the accused knew he was acting contrary to law, but did the 
act complained of with a view, under the influenco of insane delusion, of redressing or revenging 
some supposed grievance or injury, or of producing somo public bonefit ? 

+ Snd.— What are the proper questions to be submitted to the jury when a person, alleged to 
be afflicted with insane delusion respecting onc or more particular subjects or persons, is charged 
with the commission of a crime (murder for example), and insanity is set up as a defence ? 

3rd.—In what terms ought the question to bo left to the jury as to the prisoner’s state of mind 
at the time when the act was committed 7? : 

‘‘4¢h.—If a person, under an insane delusion as to the existing facts, commits an offence in con- 
sequence thereof, is he thereby excused P : 

6¢4.—Oan a Modical man, conversant with tho disease of insanity, who never saw the prisoner 
previous to the trial, but who was present during the whole trial, and the examination of al) the wit- 
neassea, be asked his opinion as to the estate of the prisoner’s mind at the time of the commission of the 
alleged crime, or his opinion whether the prisoner was conscious, at the time of doing the act, that 
he was acting contrary to law, or whether ho was labouring under, and what, delusion at the time ?”’ 

To these questions the Judges (with the exception of Maule, J., who gave on his own account a 
more qualified answer) answered as follows :— 

To the first question :—" Assuming that your Lordships’ inquiries are confined to those persons 
who labour under partial dolusions oaly, and are not in other respects insane, we are of opinion that, 
notwithstanding the party did the act complained of witha view, under the influencc of insane 
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delusion, of redressing or revenging some supposed grievance or injuwy, or of producing some public 
benefit, he is nevertheless punishable, according to the nature of the crimo committed, if he knew, 
at the time of committing such crime, that he was acting contrary to law, by which expression we 
understand your Lordships to mean the law of the land.”’ 

_ othe second and third questions :—~“ That the jury ought tobe told in all cases that every man 
1s presumed to be sane, and to possess a sufficient degree of reason to bo responsible for his crimes 
until the contrary be proved to their satisfaction; and that, to ostablish a defence on the ground of 
insanity, it must be clearly proved that, at tho timo of the commitling of the act, the party accused 
was labouring under such a defect of reason from discaso of the mind, as not to know the nature and 
quality of the act he was doing, or, if he did know it, that he did not know he was doing what was 
wrong. The mode of putting tho latter part of the question to the jury on these occasions has 
generally been, whethcr the accused, at the time of doing the act, know the difforonce between right 
and wrong, which mode, though rarely, if ever, leading to any mistake with tho jury, is not, as we 
conceive, so accurate when put generally, and in tho abstract, as when put to tho party’s knowledge 
of right and wrong in respect to the very act with which he is charged. If the question were to be 
put as to the knowledge of the accused, solely and exclusively with reference to the law of the land, 
it might tend to confound the jury, by inducing them to believe that an actual knowledgo of the law 
of the land was cssential in order to lead to « conviction, whereas the law is administered upon the 
principle that every onc must be taken conclusively to know it, without proof that ho docs know it. 
If the accused was conscious that the act was one which he ought not to do, and if that act was at 
the same time contrary to the law of the land, he is punishable; and the usual course, therefore, has 
been to leave the question to the jury, whether the party accused hud a sufficiont degroo of reason to 
know that he was doing an act that was wrong; and this course, we think, is correct, accompanied 
with such observations and explanations us the circumstanee of cach particular caso may require.” 

To the fourth question :—* The answer to this question must of courso depend on the nature 
of the delusion; but, making the same assumption as we did before, that he labours under such 
partial delusion only. and is not in other respects insane, wo think he must bo considered in the 
same situation as to responsibility asif the facts with respect to which tho delusion exists were real. 
For example, if, under the influence of his delusion, he supposes anothcr man to bo in the act of 
attempting to take away his life, and he kills that man, as he supposes, in sclf-defence, he would be 
exempt from punishment. If his delusion was that the deceasud has inflicted a serious injury to 
his character and fortune, and he killed him in revenge for such supposed injury, he would be liable 
to punishment.” 

And to the last question :—“ We think the Medical man, under tho circumstances supposed, 
cannot in strictness be asked his opinion in the terms above stated, because each of those questions 
involves the determination of the truth of the facts deposed to, which it is for the jury to decide ; 
and the questions are not mere questions upon a matter of science, in which casc such evidence is 
admissible. But, where the facts aro admitted or not disputed, and tho question becomes sub- 
stantially one of science only, it may be convenient to allow the question to be put in that general 
form, though the same cannot be insisted on as a matter of right.” 

In the cases of Shcikh Moostafa (I W. Rt., 1) and of Pursoram (7 W. R., 42), which were tried in 
the Sessions Courts with the aid of Assessors, the Calcutta High Court acquitted the prisoners on 
the ground specificd in 8. 84, Penal Code, and directed the Sessions Judge to report the cases for the 
orders of Government under 8. 470, Code of Criminal Procedure. 

The terms of the law should be strictly followed in recording the finding in.a case falling 
under 8. 470. A Judge should not find an accused person guilty of tho offence charged, and then 
acquit him on fhe ground of insanity.—Cal. H. Ct. 22, 1864, Wilkins, 75. 

The following finding was given by the Calcentta High Court (8 W. R., 19, C. L., Wilkins 76) 
as a model in cases dcalt with under S, 429:—The Court concurring with the Asscssors, finds that 
Gazoe Peer did kill Baboo Mundul by striking him on the head with a club; but that by reason of 
unsoundness of mind he was incapable of knowing that he was doing an act which was wrong or con- 
trary to law, and that he is not, thereforo, guilty of the offence specified in the charge, viz., that he 
has committed culpable homicide not amounting to murder by causing the death of Baboo Mundul, 
and has thereby committed an offence punishable under 8; 304 of the Indian Penal Code; and the 
Court directs that the said Gazee Peer be acquitted, and that, under the provision of 8. 470 of the 
Code of Oriminal Procedure, the said Gazee Peor be kept in safe custody in the , pending the 
orders of the Local Government. 


471 [S. 430; Act XT, 1875, 8.125; Act IV, 1877, 8. 200.] Whenever 

Person acquitted on such SUch judgment states that the accused person 

ground to be kept in safe committed the act alleged, the Magistrate or Court 

custody. before whom or which the trial has been held shall, 

if such act would, but for the incapacity found, have constituted an offence, 

order such. person to be kept in safe custody in such place and manner as 
35 
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“the Magistrate or Court ¢hinks fit, and shall report the case for the orders of 
the Local Government. . 

~The Local Government may order such person to be confined in a lunatic 

asylum, jail, or other suitable place of safe custody. 


479, LS. 481; Act X, 1875, 8. 127; Act IV, 1877, S.202.] When any 
Lunatic prisoners to person is confined under the provisions of section 466 
be visited by Inspector or section 471, the Inspector General of Prisons, if 
General. such person is confined in a jail, or the visitors of the 
lunatic asylum, or any two of them, if he is confined in a lunatic asylum, 
may visit him in order to ascertain his state of mind ; and he shall be visited 
once at least in every six months by such Inspector General or by two of such 
visitors as aforesaid; and such Inspector General or visitors shall make a 
special report to the Local Government as to the state of mind of such person. 


A73 LS. 482; Act X, 1875, S. 126; Act IV, 1875, 8: 201.] If such 
Procedure when lunatic Person is confined under the provisions of section 466, 
prisoner is: sported capa- any such Inspector General or visitors shall certify 
ble of makir.;his defence. that, in his or their opinion, such person is capable 
of making his defence, he shall be taken before the Magistrate or Court, as 
the case may be, at such time as the Magistrate or Court appoints, and the 
Magistrate or Court shall deal with such person under the provisions of 
section 468; and the certificate of such Inspector General or visitors as 
aforesaid shall be receivable as evidence. 


494 [8. 483; Act X, 1875, 8.128; Act IV, 1877, S. 2038.] If such 
Procedure where lunatic Person is confined under the provisions of section 466 
confined under section or section 471, and such Inspector General or visitors 
466 or 471 is declared ft shall certify that, in his or their judgment, he may 
tobe ceeener ced: be discharged without danger of his doing injury to 
himself or to any other person, the Local Government may thereupon order 
him to be discharged, or to be detained in custody, or to be transferred to a 
public lunatic asylum if he has not been already sent to such an asylum ; 
and, in case it orders him to be transferred to an asylum, may appoint a 
commission, consisting of a judicial and two medical officers. 

Such commission shall make formal inquiry into the state of mind of 
such person, taking such evidence as is necessary, and shall report to the 
ny bala which may order his discharge or detention as it 

8 fit. 


The Governmont of Bomnay has, under Act V, 1848, S. 2, dolegated the powers of a Local 
Government under 8. 474 of this Code to the Commissioner of Sindh.—Bomd. Gaz., 1874, p. 312. 

Report under 8, 474 should, in the Punsau, be made to Government through the Commis- 
sioner.—Smyth, Pp. 134. 


A475 LS. 484; Act X, 1875, 8. 129; Act IV, 1877, S. 204.] "Whenever 
Delivery of lunatic to any relative or friend of any person confined under the 
care of relative. provisions of section 466 or section 471 desires that he 
shall be delivered over to his care and custody, the Local Government, upon 
the application of such relative or friend, and on his giving security to the 
satisfaction of such Government that the person delivered shall be properly 
taken care of, and shall be prevented from doing injury to himself or to an 
other person, may order such person to be delivered to such relative or friend, 
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Whenever such person is so delivered, it shall be upon condition that 
he shall be produced for the inspection of such officer and at such times as 
the Local Government directs. 1s 

The provisions of sections 472 and 474 shall, mutatis mutandis, apply | 
to persons delivered under the provisions of this section ; and the certificate 
of a inspecting officer appointed under this section shall be receivable as 
evidence. 


The Government of Bombay has, under Act V, 1868, 8. 2, delegated the powers of a Local 
Government under 8. 475 of this Code to the Commissioner of Sindh.— Bomb. Gaz., 1874, p. 312. 





' 


CHAPTER XXXV. 
PROCEEDINGS IN CASE OF CERTAIN OFFENCES AFFECTING THE ADMINISTRATION 
OF JUSTICE. 


476 [Ss. 471,477; Act X, 1875,8. 185; ActIV, 1877,8.104.] When 
Procedure incasesmen- any Civil, Criminal or Revenue Court is of opinion that 
tioned in section 195. there is ground for inquiring into any offence referred 
toin section 195, and committed before it or brought under its notice in the 
course of a judicial proceeding, such Court, after making any preliminary 
inquiry that may be necessary, may send the case for inquiry or trial to the 
nearest Magistrate of the first class, and may send the accused in custody, or 
take sufficient security for his appearance, before such Magistrate ; and may 
bind over any person to appear and give evidence on such inquiry or trial. 
Such Magistrate shall thereupon proceed according to law, and may, if 
he is authorized under section 192 to transfer cases, transfer the inquiry or 
trial to some other competent Magistrate. 


S. 195 declarcs that no Conrt shall take cognizance of certain offences in contempt of the lawful 
authority of a public servant, or against public justice, or relating to documents given in evidence 
without previous sanction or complaint of the public servant concorned, or of some supcrior officer, 
or of the Court concerned, or of some Court to which it is subordinate. 

The sanction refers to a private prosecution, the complaint to action dircctly taken at the 
instance of the particular public scrvant or Court immediately concerned, or of some suporior public 
servant or Court. Before such complaint can be made, tho particular Civil, Criminal or Revenue 
Court must proceed as directed by S. 476. 

It will be seen that, with reference to the terms of S. 476, “ may send tho caso for inquiry or trial 
to the nearest Magistrate,’ and of S. 487, no Magistrate can try a casd of intentionally giving false 
evidenco when the act charged was committed beforo himself. See also Safatoolluh, 22 W. R., 49. 

The High Court has invariably insisted that there must be some prcliminary inquiry before a 
prosecution is regularly commenccd and has set aside proceedings taken without such inquiry. It is 
not sufficient that a Court should give a rcasonable indication of the nature of tho offence to be 
inquired into by the Magistrate, or that it should decide as to tho necessity for a Magistorial inquiry. 
Something more is needed than a mere indication that a witness has spoken falsely, before a Civil 
Court is justified in initiating a prosecution for giving false evidence. ‘'here must bo evidence of a 
direct and substantial nature before the Court, evidence going to show that the stutement made by 
a witness is absolutely false. ‘The law docs not warrant a Judge in issuing a gencrul commission to 
a Magistrate to inquire generally into the truth or falschood of depositions or of averments in a 
plaint, and the Judge is bound to indicate the particular statement or averments in regard of which 
he considers that there is ground for a charge into which the Magistrate ought to inquire.—Baijoo 
Lall, I. L. R., 1 Cal., 450. be. ge ; os. 

A Judge cannot send a case to a Magistrate for inquiry in order that tho Magistrate, instead of 
the Judge, may satisfy himself that any charge of any. kind is made out against the accused, Pro- 
ceedings taken on such an order are without juriediction.—Kali Prosunno Bagchee, 23 W. R., 39. 
In the case of Mutty Lal Ghose, I. L. B., 6 Cal, 308 the Calcutta High Court (Garth, C. J., and 
Maclean, J.) stated that the ruling in the case of Baijoo Lall, 1. L. K., 1 Cal., 450, above quoted, had 
been somewhat misunderstood. ‘It seems from that ruling that a Court, Civil or Criminal, which has 
heard a case tried, has no right to institute proceedings sgainet any of the parties concerned in that 
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to the Presidency Magistrate, District Magistrate or other Magistrate 
authorized to commit for trial; and such Magistrate shall bring the case 
before the High Court or Court of Session, as the case may be, together 
with the witnesses for the prosecution and defence. 


480 [S. 435; Act IV, 1877, 8. 205.] When any such offence as is 
Procedure in certain described in section 175, section 178, section 179, 
cases of contempt. section 180, or section 228 of the Indian Penal Code 
is committed in the view or presence of any Civil, Criminal or Revenue Court, 
the Court may cause the offender, whether he is an European British subject 
or not, to be detained in custody ; and at any time before the rising of the 
Court on the same day may, if it thinks fit, take cognizance of the offence 
and sentence the offender to fine not exceeding two hundred rupees, and, in 
default of payment, to simple imprisonment for a term which may extend to 
one month, unless such fine be sooner paid. 
' Nothing in section 443 or section 444 shall be deemed to apply to pro- 
ceedings under this section. 


This is an exception to tho rule laid down by 8. 443 which makes Europoan British subjects 
amonable only t. Criminal Courts presided over by special officers. 
8. 175, Penal Code relates to the omission to produce a document before a public servant by a 
person legally bound to produce such document. 
8. 178 rvlatcs to the refusal of a person to bing himself by an oath to state the truth, whon duly 
required so to bind himsclf by a public servant, 
S. 179 relates to tho refusal of a person, legally bound to state the truth, to answor any question 
put to him by uw public servant in the exercise of his legal powers. 
. S. 180 relates to tho refusal of a person to sign a statement made by him on lawful domand of a 
public servant. 

-  §. 228 relates to an intentional insult or {nterruption to a public servant sitting in any stago of a 
jadicial procecding. 

An application for tho transfor of a suit from a particular Court, on tho ground of a probable mis- 
carriago of justice, is not a contempt.—Kadur Buxsh, 4 Panj. Rec., 64. 

Provarication or rofusal by a witness to return direct answers to quostions will not render him 
liable to punishment under this section, or under S. 228, Penal Code.—Pandu bin Vithoji, 4 Bomb., 
7, Crown Cases ; Choto Hurroe Paramanick Tantec, 15 W. R,, 4, 

An irrelevant question put to a witness cannot umount to a contempt under S, 228, Penal Code, 
though a persistence in vexatious or irrclovant questions after warning might amount to a cone 
tempt.—Azcemoolla, 2 Panj. Rec., 80. 

A Criminal Court acting under S. 480 should specifically record its reason for inflicting a fine, 
and the facts constituting the contempt, with any statement the offender may make, together with 
the finding and sontence.—Fanchanada Tambiran, 4 Mad., 229. 

A contempt is by law made promptly punishable by the Court before which it is committed ; but 
where a Magistrate, to whom the case has been referred, refuses to act, and the Court referring the 
re oe no further notice, another and a superior Court cannot revive the matter.—3 W. R., 
lo.L. 

Similarly, if tho particular Court docs not itself proceed under S. 480 or S, 482, it cannot make 
the contempt the subjoct of complaint to a Magistrate.—Sardharee Lall, 22 W. R., 19; (S. C.) 
18 B. L. R., 40 App, 

Proceedings under S. 480 constitute a trial, and therefore orders so passed are subject to appeal 
under the rules Inid down for appeals —K.Chapper Menon, 4 Mad., 126. An appeal,is allowed 
against evory conviction and sentence under this Chaptcr. Provision is also made by 8. 486 for the 
Courts to which such appeals shall lie. 

Sch. V, No. 38 contains a form of warrant of commitment in cases of contempt dealt with under 
8. 480 when a fine has beon imposed. i 

Since, in cases of contempt, a sentence of imprisonment in default of payment of fine must be 
undergone in the Civil Jail, rations must be supplied to the convict as they are supplied to prisoners 
Ms wie ail, and application should be made to the Collector for payment of the same.— 

@ ales p We ba 

When an offender has boon sentenced to fine only, and to imprisonment in default of payment 
of the fine, and tho Court issues a warrant for the levy of the amount, it may suspend the execution 
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of the sentence of imprisonment and may release the offender on dis executing a bond, with or 
without sureties, as the Court thinks fit, conditioncdefor his appearance before such Court on the day 
appointed for the return of the warrant, such day not being more than fiftecn days from the time of 
executing the bond ; and, in the event of the fine not having boen realised, the Court may direct the 
sentence of imprisonment to be carried into execution at once.—S. 388, 


48] [S. 434, paras. 2,3.] In every such -case, the Court shall record 
the facts constituting the offence, with the state- 


Record Imsuch ones: ment (if any) made by the offender, as well as the 


finding and sentence. 
If the offence is under section 228 of the Indian Penal Code, the record 


must show the nature and stage of the judicial proceeding in which the 
Court interrupted or insulted was sitting, and the nature of the interrup- 
tion or insult. 


No person should be punished for contempt of Court unloss the specific offence charged against 
him be distinctly stated, and an opportunity of answering given him. Whoro this had not boen 
done, the order of fine was set aside.—Jn 7d Pollard, L. R., 2 P. C., 106. : 


482 [S. 486, paras. 1, 2; ActIV, 1877, 8. 206.] If the Court in any 
Procedure where Court C#se considers that a person accused of any of the 
considers that case shoula Offences referred to in section 480, and committed in 
not be dealt with under its view or presence, should be imprisoned otherwise 
pecwOnrrs than in default of payment of fine,or that a fine exceed- 
ing two hundred rupees should be imposed upon him, or such Court is, for any 
other reason, of opinion that the case should not be disposed of under section 
480, such Court, after recording the facts constituting the offence and the 
statement of the accused as hereinbefore provided, may forward the case to a 
Magistrate having jurisdiction to try the same, and may require security to 
be given for the appearance of such accused person before such Magistrate, 
or, if sufficient security is not given, shall forward such person under custody 
to such Magistrate. ; 
The Magistrate to whom any case is forwarded under this section shall 
proceed to hear the complaint against the accused person in manner herein- 


before provided. 


If a case be dealt with under S, 482 and the accused is an European British subject, only a 
Magistrate of the first class who is a Justice of the Peaco and an European British subject will be 
competent to deal with it, as the exceptiou contained in last para. of S. 480 has not boen extended 
to proceedings under 8. 482. 


483 When the Local Government so directs, any Registrar or any 
When Registrar or Sub- Sub-Registrar appointed under the Indian Registra- 
Zegistrar to be deemed a tion Act, 1877, shall be deemed to be a Civil Court 


Civil Court within sections ‘ans ‘ : nd 483, 
480 and 482. within the meaning of sections 480 a 


This section ig new. 


484 LS. 487; Act IV, 1877, S..207.] When any Court has, under sec- 
Diacharge of offenderon tion 480, adjudged an offender to punishment for'refu-. 
. submission or apology. sing or omitting to do anything which he was lawfully 
required to do, or for any intentional insult or interruption, the Court may, in 
its discretion, discharge the offender or remit the punishment on his sub- 
mission to the order or requisition of such Court, or on apology being made 


to its satisfaction. 
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485 [Ss. 356, 864; Act X, i975, 8. 89; Act IV, 1877, 8. 141.9 
Imprisonment or com- If any vitifess before a Criminal Court refuses 


mittal of person refusing 0 ansver such questions as are put to him, or to 


to answer or produce ql ° ‘ . 
document. : ProGuce any document in his possession or power 


P which the Court requires him to produce, and does 
not offer any reasCnable excuse for such refusal, such Court may, for 


Px 
reasons to be recorded in writing, sentence him to simple imprisonment, 


or by warrant under the hand of the presiding Magistrate or Judge commit 


him to tne custody of an officer of the Court, for any term not exceeding 


hoes unless in the meantime such person consents to be examined and 

answer, or to produce the document. In the event of his persisting in 
his refusal, he may be dealt with according to the provisions of section 480 
or section 482, and, in the case of a Court established by Royal Charter, 
shall be deemed guilty of a contempt. 

Sch. V, No. 39 contains a form of warrant of commitment of a witness refusing to answer. 

Tho offence committed by a witness in refusing to answer # question 13 punishable under S. 179 
Penal Code, and the procedure to be followed is laid gown in Ss. 480, 482 of this Code. 

A witness shall not bho excused from answering any question as to any matter relevant to the 
matter in civil or any criminal piocoeding upon the ground that the answer to such question will 
criminate or may te. 1, directly or indirectly, to criminate such witness, or that it will expose, or 
tend, directly or indirectly, to expose such witness to any penalty or forfeiture of any kind, Provid- 
ed that no such answer, which any witness shall be compelled to give, shall subject him to any arrest 
or prosecution, or be proved against him in any criminal proceeding, excopt a prosecution for giving 
fulso evidence by such answer,—Act 1, 1872 (Mvidence Act). 8, 132. 

When a witnoss is cross-examined, he may be asked any questions which tend (1) to test his 
veracity, (2) to discover who he is and what is his position in life, or (3) to shake his ercdit, by 
injuring his character, although the answer to such questions might tend directly or indirectly to 
expose him to a pennlty or forfeiture.—S. 146. 

— Of any such question rolates toa matter not relevant to the procecding, except in so far as it 
affects the crodit of tho witness by injuring his character, the Courf shall decide whether or not the 
witnoss shall bo compelled to answer it, and may, if he thinks fit, warn tho witness that he is uot 
obliged to answor it.—S. 148. Certain points for the consideration of the Court in exercising such 
discretion are laid down in this section, and Ss. 151, 152 give further power to a Court to forbid 
indecont or scandalous questions to be put except under certain circumstances—also any question 
intended to inanit or annoy or necdlessly offensive in form. 

Ss. 149, 160 lay down the course to be taken when any such question as is specified in S. 148 
is asked without reasonnble grounds for thinking that the imputation which it conveys is well 


founded. 
But there aro certain matters which certiuin witnesses are declared by law to be ontitled to 


withhold.—Seco Act J, 1872, Ss. 12], e¢ seq. 
A486 [S. 268.] Any person sentenced by any Court under section 
‘Appeals trom convic- 4350 or section 485 may, notwithstanding anything 
tions in contempt-cases. = jiereinbefore contained, appeal to the Court to which 
decrees or orders made in such Court are ordinarily appealable. 

The provisions of Chapter XXXI shall, so far as they are applicable, 
apply to appeals under this section, and the Appellate Court may alter or 
reverse the finding or reduce or reverse the sentence appealed against. 

An appeal from such conviction by a Court of Small Causes in a Presi- 
dency-town shall lie to the High Court, and 

an appeal from such conviction by any other Court of Small Causes 
shall lie to the Court of Session for the Sessions Division within which such 
Court is situate. 

An appeal from such conviction by any officer as Registrar or Sub-Regis- 
trar appointed as aforesaid may, when such officer is also Judge of a Civil 
Court, be made to the Court to which it would, under the preceding portion 
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of this section, be made if such conviction were a decree by such officer in his 
capacity as such Judge, and in other cases may be made to the District Judge, 
or, in the Presidency-towns, to the High Court. 


If the accused person is an European British subject, and he has been convicted by a Magistrate 
or Court of Session, he has the right of appeal to the High Court.—S. 408. 


487 [S8.4738.] Except as provided in sections 477, 480 and 485, no 
Geiss: 2s P Judge of a Criminal Court or Magistrate, other than 
cic ng yr a Judge of a High Court, the Recorder of Rangoon, 
offences referred to in and the Presidency Magistrates, shall try any person 
section 195 whencommit- for any offence referred to in section 195, when such 
pee erere snomen.ver: offence is committed before himself or in contempt 
of his authority, or is brought under his notice as such Judge or Magistrate 
in the course of a judicial proceeding. 

Nothing in section 476 or section 482 shall prevent a Magistrate 
empowered to commit to the Court of Session or High Court from himself 
committing any case to such Court, or shall prevent a Presidency Magis- 
trate from himself disposing of any case instead of sending it for inquiry to 
another Magistrate. 


. “he terms of S. 487 clear away many of the difficulties experienced in interpreting and acting 
under 1, 473, the corresponding section, of the Code of 1872. The offences now excepted are those 
specifiy in S. 195 of this Code instead of the indefinite expression, offences committed in contempt 
of thea ‘\ority of the particular Court. Unless he isa Presidency Magistrato, 8. 473 prevents a 
Magistr. from trying, himsaclf, any of the cases specified in S. 195 when the offonce has been com- 
mittedin tempt of his authority, or in, or in relation to, any procoeding boforo him, or by a party to 
any such ,roceeding, the only oxception being in muattors dealt with summarily under 8, 480 or 
8. 485. It would also seem doubtful whether he is competent to commit any such case to the High 
Court or Court of Session, as S. 476 morely ompowors him to “make any proliminary inquiry that 
an ey and then “to sond the case for inquiry or trial to the nearest Magistrate of the 

st class.”’ 

The disqualification is only personal. The successor in office of tho particular officer can hold 
such a trial.—Mad. H. Ct. Pro. Oct. 2, 1877, I. L. R., 1 Mad., 305: (S.C.) Weir, 405, 

A Revenue officer cannot in his capacity as Magistrate try a porson for having given false 
evidence before him as Coliector. He cannot try the case on a complaint made by himself.—Sobha, 
I Leg. Rem., 103. 

It is not illegal for a Sessions Judge to hear an appeal against an orderof a Magistrate convict- 
ing a person for whose prosecution the Sessions Judge had given sanction under 8. 195—Kesavaiya 
and others, Fer Innes and Forbes, J/J., Kernan, J, dis ; Weir, 404; nor is a Sessions Court precluded 
from trying an offence committcd in contempt of the authority of the District Court prosided over by 
the same officer. It is, no doubt, desirable, as a rule, that a trial should not be held before a Judge 
who has already prejudged the qual nof the guilt of the accused, and on this ground the High 
Court has always been ready to enta .in applications for the transfer of trials in such cases. But it 
would be highly inconvenient to hol thata trial for an offence committed in a civil appeal, and 
exclusively triable by a Court of Seq on, can under no circumstances be regardod as within the juris- 
diction of the Judge who heard thé civil appeal, even though, as in tho prosent case, the accused 
person may be perfectly willing to be tried by him,—Gasper D’Silva, I. L. R., 6 Bomb., 479. See 
also Subal Chunder Gangooly, 22 W. R., 16. 





CHAPTER XXXVI. 


Or tHe MaInTenANCcE oF WIVES AND CHILDREN. 
A88 LS. 536; Act IV, 1877, 8. 234.] If any person, having suffi- 
Order for maintenance cient means, neglects or refuses to maintain his wife 
of wives and children. or his legitimate or illegitimate child unable to 
maintain itself, the District Magistrate, a Presidency Magistrate, a Sub- 
divisional Magistrate, or a Magistrate of the first class may, upon proof 
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of such neglect or reftsal, order such person to make a monthly allowance 
for the maintenance of his wife or such child, at such monthly rate, not 
exceeding fifty rupees in the whole, as such Magistrate thinks fit, and to pay 
the same to such person as the Magistrate from time to time directs. 

Such allowance shall be payable from the date of the order. 

If any person so ordered wilfully neglects ‘to comply with the order, 
any such Magistrate may, for every breach of the 
order, issue a warrant for levying the amount due 
in manner hereinbefore provided for levying fines, and may sentence such 
person, for the whole or any part of each month’s allowance remaining 
unpaid after the execution of the warrant, to imprisonment for a term 
which may extend to one month: 

Provided that, if such rerson offers to maintain his wife on condition 

of her living with him, and she refuses to live with 

ort him, such Magistrate may consider any grounds of 

refusal stated by her; and may make an order under this section notwith- 

standing such offer, if he is satisfied that such person is living in adultery, 
or that ie kis habitually treated his wife with cruelty. 

No wife shall be entitled to receive an allowance from her husband 
under this section if she is living in adultery, or if, without any sufficient 
reason, she refuses to live with her husband, or if they are living separately 
by mutual consent. 

On proof that any wife in whose favour an order has been made under 
this section is living in adultery, or that without sufficient reason she refuses 
to live with her husband, or that they are living separately by mutual con- 
sent, the Magistrate shall cancel the order. 

All evidence under this chapter shall be taken in the presence of the 
husband or father, as the case may be, or, when his personal attendance is 
dispensed with, in the presence of his pleader, and shall be recorded in the 
manner prescribed in the case of summons-cases. 


Bnforcement of order. 


If any Magistrato, not being empowered by law in that bohalf, makes an order for maintenance, 
his proceedings shall be void.—S. 530 (7). 

A Magistrate must proceed upon proof, that is, legal proof, of neglect or refusal of a man to 
ary is wife or child before he can pass a maintenance-order under S. 488,—Gonda, 18 

RB. 19. 

An order under S. 488 must bo founded on legal proof in the same proceedings, and not upon 
knowledge acquired by the Magistrate in another case.—Lopoteo Domnce, 8 W. R., 67. 

Although, under Mahommedan law amongst, Shceahs, a moota wife is not entitled to main- 
tenance, the Statutory law under 8. 488 of the Code remains unaltered and the right may be 
maintained under it.—Luddun Sahiba, 11 Cal. L. R., 237; (S.C.) I. L. R., 8 Cal, 736. 

Acts of familiarity before tho time that the bastard child could have been begotten are receivable 
as corroborative evidence, in confimation of the statement of the mother ‘in some material parti- 
cular” such as is required by the law of England.—Cole ¢. Manning, 2, Q. B. D., 611. 

If a Magistrate is otherwise competent to decide a case of maintenance, he is not without juris- 
diction, because he may not have been ompowered to take cognizance of offences without complaint, 
the matter of such case not being an offence.—Jn re Todd, 6 All., 257. 

The fact that the man against whom the order for maintenance was passe’ was an European 
British subject and resident in another District, and that a similar application had been rightly or 
wren dismissed in that District for want of jurisdiction was held to be no bar to jurisdiction.— Ibid. 

en the child is deaf or dumb, and shown to be unable to maintain itself, though a major, the 
' the father may be ordered to maintain it.—JZdid. 

There is no appeal against an order passed under this section; but it is subject to revision by 
the High Court under 8. 439.—Thaku bin Ira, 6 Bomb., 81, Croton Cases. 

§. 688 does not deprive a wife of any remedy in the Civil Courts, which she would otherwise 
have had—Lalla Gopeenath ». Mussamat Jeetun Keer, 6 W. R., 57 (Civil Cases) ; and a decision of 
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a Civil Court that a claim for maintenanco is barred by the law of limitation would not preclude the 
woman from applying under 8. 488 of the Code of Criminal Procedu for the maintenance of the 
illegitimate daughter—Meiselback, 18 W. R., 49; but a Civil Court is not competent to set aside 
an order for maintenance passed by a Magistrate.—Mad. H. Ct., Pro. Sept. 11, Woir, 448. An order 
from a Civil Court for restitution of conjugal rights and tho guardianship of children will however 
supersede any previous order of a Magistrate for maintenance, if the wifo should persist in refusing 
to live with her husband.—Lopotee Domneo, 13 W. RB., 52. 

It has been held by the Calcutta High Court, in the case of Jaddo Mussulmayi and another 
(6 W. R., 60), that a nikah marriage between Mahomedans is a marriago within tho purview of 
Ss. 494 (adultery) and 495 (bigamy) of tho Penal Code.—See also Sheikh Moneecroodeen, 18 
W. R., 28. A nikah wife would therefore be entitled to ask for maintenance. 

The order of a Magistrato directing a Mahomedan husband to support his wifo doos not deprive 
him of the right of divorce, and after such divorce the Magistrato’s order for hor maintenance cannot 
be enforced.—-Kassam Pirbhai, 8 Bom., 95, Crown Cases. 

The effect of a divorce by a Mahomedan husband affor ho had boon required by a Magistrate to 
make an allowance to his wife was referred to tho High Court by tho Presidoncy Magistrate in the 
case of Abdoor Ruhman rv. Sukhina (5 Cal. L. R., 21; (8S. 0.) 1.1. R., 5 Cal., 558). It was hold that 
a Magistrate was compctent to try all questions which affect tho right of a woman to reccive main- 
tenance, and though he cannot cancel an order for maintenance which was a proper order when 
passed, ho can refuso to issuo a warrant to enforce it. Sco also Zr re Abdul Ali Ishmaolji, I. L. B., 
7 Bomb., 180. A Muhomedan wifo subsequently divorced is ontitlod to maintenance during her 
Iddut, but an ordor for maintenance for a timo subsequent to the oxpiry of the Jddut cannot be 
enforced.—Gholam Mohaddceen, Pet. Weir, 450. Sco also Nepoor Aurut,19 W. R., 73; (8. 0.) 10 
B. L R, 33, App. 

Among Jats, a “ Karoo” marriage is valid, and children the offspring of such minors aro entitled 
to inherit. Therefore a woman so marriod is cntitled to claim maintcnanco from her husband.— 
In rz Bahadur Singh, 4 All, 128. 

The inability of a wife to live with her husband without proof of cruclty is no ground for 
decrecing her a separate maintenanco —Mussamut Jesmut, 6 W. R., 49; nor is a moro disagreement 
with the husband’s family—Mulka, Panj. Kec, 1870, p 36; nor an incompatibility of temper and 
the presence of a sccond wife.—Dhera Sing, Punj Rec, 1878, p. 2. Although amongst Mahomedans, 
non-payment of prompt dowcr may be a sufficient reason for the wife to withhold hor person from her 
husband, it is not sufficient ground for a Magistratu to order tho payment of maintonance to her.— 
Mahtab Bibi, Punj. Rec. 1880, p. 27. 

Whore the wife refused to live with her husband becauso of his cruclty, and tho Magistrate, 
being satisfied as to the grounds of her complaint, directcd the husband to mako her an allowance, 
the High Court set aside the order as illegal, inasmuch as there had been no neglect or refusal on 
the part of the husband, such as the law requires, to maintain his wifo. Tho Court remarked that 
S. 488 does not authorize a Magistrate to entertuin applications for separate maintenance, on the 
ground of ill-treatment from wives whose husbands have not neglected or refused to maintain them, 
but who have of their own accord left their husbands’ houses and protcction, and to ordcr allowance 
to be paid to such wives on evidence of ill-treatment.—/n re ‘Thomson, 6 All, 205. 

Where the wife. a Hindoo girl, had not left her father's house, it was held to be requisite be- 
fore an order on the husband to maintain her could be passed, that there should be evidence that the 
husband had been called upon to remove her to his own house, and, if he did not, to make payment 
for her maintenance.—Mussamut Somrco, 22 W. KR., 80. 

A Magistrate can order only the payment of a moncy allowance. Ho cannot ordor the husband 
to provide a residence for his wife.—Buli, Pan). Rec., 1876, p. 19. 

A Magistrate cannot, on the complaint of the father of a child-wife, order tho husband to 
pay maintenance for her support in her father’s house unless the husband has neglected or refused to 
maintain her. It is doubtful whether, amongst Mahomedans, thoreis any such liability when sho has 
not attained puberty or whether it is material wbcther the husband is or is not desirous that she 
should live in his house.—Kolashun Beechee, 24 W. R, 44. 

The Calcutta High Court [1089, 1863] quashed the order of a Magistrate requiring a man to 
pay a monthly allowance to a woman until the birth of his illegitimate child, and after its birth to 
contribute monthly towards its support. ‘The Court remarked that the law empowers a Magistrate 
to order maintenance to childron, legitimate and illegitimate, aguinst the fathcr, and to a wife against 
the husband; but not to an unmarricd woman in a state of pregnancy.—See aleo Musst. Larlee, 8 
All., 70. 

An order for the maintenance of a child by monthly payments of a certain sum with a proviso 
that on the child attaining a certain age, the allowance shall be increased, was held ty be illegal.— 
Musst. Munglo, 2 All., 454. an 

When a Magistrate, who is competent to deal with the matter, dismisses a complaint under 
S. 488, the District Magistrate cannot try it de novo. Tho complainant’s remedy is in a superior 
Court.—Jn re Muset. Jamotee, 1 Cal. L, B., 89. 
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** Such allowance shall be payable from the date of the order.” 

The levy by one warraut of the arrears of maintenance for fifteen months is not illogal, but 
only one month’s imprisonment can be awarded on default.—6 Mad., xxiii, App., Pro., April 19, 
1871; (S. 0.) Weir, 446; also 7 Mad. xxxvii, App. Pro., Nov 11, 1874; (8. C.) Weir, 446. But 
if an order tor a longer period is passed with the consent of the parties, tho High Court will not 
interfere as a Court of Revision.—Mad. H. Ct. Pro. Dec. 14, 1880; Weir, 448. 

Where arrears of maintenance had been included in a Schedule filed under the Insolvent Act, it 
was held that the insolvent was thereby protected from arrest or imprisonment in respect of it. 
-—Totee Beebeé v. Abdool Khan, 5 Cal. L. R., 458; (S. C.) I. L. R., 5 Cal., 636. 

An order of imprisonment in anticipation of a default of payment of the maintenance ordered 
is ilogal——5 Mad. xxxiv, App., Pro., July 28, 1870. (S. C.) Weir, 445; nor can a Magistrate require 
security for tho possible default to pay the maintenance ordered.—Kanoo Sondagur, 24 W. R., 72. 

Sch, V, No. 40 prescribes a form of warrant of imprisonment on failure to pay maintenance 
and No. 41 of warrant to enforce the payment of maintenance by distress and sale. 

It is open to the husbund at any time ® provo that his wife is living in adultery, and on proof 
thereof an order for maintenance should be cancelled.—Chaku, 8 Bomb., 124, Crown Cases. A 
Civil Court cannot make a declaratory order as to the paternity of the child, nor pass an order 
affecting an order of a Magisrtate undor this Chapter. The High Court can alone interfere as a Court 
of Revision.—Subad Dhemnec, 20 W. R., 58. 

A Magistrato cannot enter into any question regarding the lawful guardianship of a child, 
when dealing with an application for maintonance.—Sibdass ». Neclkanto Bhaishianee, I. L R., 4 
Oal., 874; Aziman, Punj. Rec. 1876, p. 1. 


489 °S. 537; Act IV, 1877, 8. 285.] On proof of a change in the 
circumstances of any person receiving under section 
488 amonthly allowance, or ordered under the same 
section to pay a monthly allowance to his wife or child, the Magistrate may 
make such alteration in the allowance as he thinks fit, provided the monthly 
rate of fifty rupees be not exceeded. 


490 [S. 538; Act 1V,1877. 8. 36.] A copy of the order of mainten- 
Enforcement of order of ance shall be given without payment to the person in 
maintenance. whose favour it is made, or to his guardian, if any, or 
to the person to whom the allowance is to be paid; and such order shall be 
enforceable by any Magistrate in any place where the person against whom 
it is made may be, on such Magistrate being satisfied as to the identity of the 
parties and the non-payment of the allowance due. 


Alteration in allowance. 


Copies of orders of maintonance given under 8. 490 have been exempted from payment of fees 
under tho Court Feos’ Act.— Govt. of India, Not. 996, June 6, 1873, Wilkins, 107. 

Under rules passod by the Calcutta High Court under the Court Feos’ Act, S. 20. cl. 2, a fee of 
one rupees has beon fixed for serving and exccuting a warrant for the levy of maintenance of a wife or 
children, and also a percentage on the amount of maintenance levied, viz., two per cent. on sums not 
exceeding Ks. 100; and when tho sum exceeds Rs. 100, then two per cent. on Rs. 100, and one per 
cent. on the amount of excess. Such percentage is to be deducted from the proceeds of any property 
sold, or to.be paid with the amount levied and with the other costs of process as stated in the 
warrant.—Cal, Gas., 1874, 478; 21 W.R., 12, Rules, &. The legality of these rules seems to be 
open to some doubt, since by the Court Fees’ Act, S. 20, cl. 2, such rules are restricted to fees 

eable on processes in the case of offences under, than offences for which Police officers may arrest 
without, warrant. 

S. 490 does not deprive the Magistrate who has mado an order under S. 488 of his jurisdiction 
to enforce it. Whon the defendant is beyond his jurisdiction, the Magistrate may, in his discretion, 
exercise this jurisdiction or refer the application to the Magistrate having jurisdiction at the place 
7 there the defendant is to be found.—Karri Papayamma, I, L. R., 4 Mad, 280; (S. C.) 

» 452. 
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CHAPTER XXXVII. ° 


Digections oF THE Nature or a Haseas Corpus. 


A491 [S. 82; Act X, 1875,8. 148.] Any of the High Courts of Judica- 
Power toissuedirections ture at Fort William, Madras and Bombay, whenever 
of the nature of a habeas it thinks fit, may direct— 
corpus. 

(a) that a person within the limits of its ordinary original civil juris- 
diction be brought up before the Court to be dealt with according to law ; 

(b) that a person illegally or improperly detained in public or private 
custody within such limits be set at liberty ; 

(c) that a prisoner detained in any jail situate within such limits be 
brought before the Court to be there examined as a witness in any matter 
pending or to be inquired into in such Court; 

(d) that a prisoner detained as aforesaid be brought before a Court- 
martial or any Commissioners acting under the authority of any Commission 
from the Governor General in Council for trial or to be examined touching 
any matter pending before such Court-martial or Commissioners respec- 
tively ; 

(c that a prisoner within such limits be removed from one custody to 
another for the purpose of trial; and 

(f) that the body of a defendant within such limits be brought in on 
the Sheriff’s retarn of cept corpus to a writ of attachment. 

Kach of the said High Courts may, from time to time, frame rules to 
regulate the procedure in cases under this section. 

Nothing in this section applies to persons detained under Bengal Regu- 
lation III of 1818, Madras Regulation If of 1819 or Bombay Regulation 
XXV of 1827, or the Acts of the Governor General in Council No. XXXIV 
of 1850 or No. IIT of 1858. 

This section, it will be observed, relates only to persons within the limits of the ordinary original 
Civil jurisdiction of the High Courts of Calcutta, Madras and Bombay, that is, within 1 Prosidency- 
town as defined by this Code. 8. 456 enables an Europoan British subjoct unlawfully detained in 


custody to apply for an order to bo brought bofore the High Court to abide such further order as it 
may pass. 


ie oe In tho matter of Ganish Sundari Debi, 6 B. U, R., 418, and In tho mattor of Khatija Bibi, 
id, 557. 


PART IX. 
SUPPLEMENTARY PROVISIONS. 


CHAPTER XXXVITI. 


Or tae Pusric Prosecuror. 


492 [Ss. 57, 58, 202, para. 2.] The Governor General in Council or 

Power to appoint Public the Local Government may 5 Laie generally, or in 

Prosecutors. any case, or for any specified class of cases, in any local 
area, one or more officers to be called Public Prosecutors. 


288 CRIMINAL PROCEDURE. [Chs. XXXVIII, XXXIX. Ss. 495-496. 


The following rules have been issued for tho guidance of Police officers in conducting prosecutions 
in Criminal Courts in Benaat : 

I.—A Poxick OFFICER TO ATTEND ALL CriminaL Courts.—It is desirable that at the hearing of 
every criminal case sent up by the Police, a responsible Police officer be in attendance to conduct the 
prosecution if the Magistrate wishes him to do so, or otherwise to assist as he may be desired. 

IL.—WHu At OFFICERS TO PROSECUTE.—In cases of peculiar difficulty or great public importance, 
the District Superintendent or his Assistant should, unless thore be good reason to the contrary, 
attend in person. 

In ordinary cases this duty will devolve on the Court inspector. 

In petty and simple cascs, or when two or more Criminal Courts are sitting at one time, head 
constables attached to the Court may be deputed. 

At subdivisions the duty will be performed by the head Police officer employed in the Court, except 
in such cases as it is expedient that the District Superintendent or his Assistant attend in person. 

III.—Prosxecution in Lower Counrts.—The first duty of the Police officer will be to make him- 
self thoroughly acquainted beforehand with the facts of the case, and the evidence adducible in 
support of such facts. Ordinarily, ample time will clapse between the completion of the inquiry 
and the hearing of the case to enable the Court officer to make himself complete master of the con- 
tenta of the special diaries. No pains should be spared for this purpose, as it is obvious that an 
officer who attends the Court with an imperfect knowledge of the facts that each witness is able to 

ve may do the case material harm. The special diaries, if carefully prepared, will generally be 
ound to contain all the information essential for the proper conduct of the prosecution. In intricate 
and heinous cass the officor who made the local investigation will, as a.ule, himsolf appear as a wit- 
ness; and in m.:h cases he should urrango to see the District Superintondent and Court inspector 
before the Court opens, and ascortain that the strong points of the case are thoroughly understood. 

IV.—Sxrasions Casrs.—In Sessions cases cither the Magistrate, or, should the Magistrate desire 
it, the District Superintondent, should draw up, for the guidance of the Government Pleader or 
other officer appointed to conduct the prosecution, a memorandum containing a concise history of 
the case, and of tho specific facts to which cach witness is ablo to spoak. This memorandum, 
together with the special report or special diaries, and copics of necessary evidence, should be made 
_ over to the Government Vakcel at least three days before the day appointed for the trial, and should 

be returned at the closo of the trial with such remarks as the prosecuting officer may wish to offer. 
The memorandum will bo treated by tho pleader or other officer as a confidential communication, 
The Court inspector or Police officer acquainted with the case should be present to assist the Govern. 
ment Vakeo! throughout tho case if the Magistrate so desire. In appeals of importance the vakeel 
should be duly instructed, and should mako himself acquainted with the contents of the file. 

V.—CoMMUNICATION OF FINAL ORDERS TO LOCAL PoiicE.—All final orders in cases sent up for 
trial, whethor at the Suddor Station or at Subdivisions, should bo communicated to the officer who 
held the inquiry. Nothing can be more discouraging to a Police officer who believes he has sent 
up a true case on good and sufficient evidenco than to receive from the Court inspector only a brief 
notice that the case has been dismissed. Where orrors on the part of the local police arise from 
want of oxperience or insufficient knowledge of the laws of evidence, much good would result from a 
careful explanation of their orror by the District Superintendent. In cases when the acquittal is due 
to less satisfactory causes, it is the moro incumbent on the District Superintendent promptly to mark 
his disapproval of tho result by a timely warning addressed to the officor by name. 

VI—Oniect or RuLESs.—Every District and Assistant Superintendent is enjoined to assist the 
Magistrate to tho utmost of his power to give effect to the above rules. The procedure now ordered 
should tend at once to tho more careful conduct of inquiries, the more complete preparation of 
special diaries, and tho better exposition and understanding of the evidence at the hearing of cases: 
and no duties are more peculiarly the duties of a Police officer than these. 

District Superintendents should, by constant supervision, see that Court inspectors do not neglect 
this, the most important part of their duties for the preparation of statements and registers, which 
can be written up equally woll out of office hours, and at times when no Criminal Court is sitting. 

Serious notice should be taken of any remarka made by a Magistrate to the effect that the 
Police officer came into a Court with an imperfect knowledge of the case, or was otherwise remiss in 


his duty. ‘ 


CHAPTER XXXIX. 
Or Batu. 
496 [S. 128, para. 2; S. 194, para. 2; S. 204, para. 1; Ss. 388, 
Bail to be taken in case 393 3 Act IV, 1877, Ss. 70, 74.J When any person, 
of bailable offence. other than a person accused of a non-bailable offence 
is arrested or detained without warrant by an officer in charge of a Police- 
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* 


station, or appears or is brought before a Court, andis prepared at es Oya 
while in the custody of such officer or at any stage of the proceedings before 
such Court to give bail, such person shall be released on bail: vided. 
that such officer or Court, if he or it thinks fit, may, instead of taking bail 
from such person, discharge him on his executing a bond without sureties 
for his appearance as hereinafter provided. : 


; oe V, No. 42 gives forms of a bond and bail-bond on 4 preliminary inquiry before a Magia- 
rate. 
Bonds and bail-bonds for personal appoarance in criminal cases are exempt from Stamp duty. 
—Court Fees’ Act (VII of 1870), 8. 19, cl. xv. 

When a person is required by any Court or officer to execute a bond, with or without sureties, 
such Court or officer may, except in the case of a bond for good behaviour, permit him to deposit a 
sum of money or Government promissory notes to such amount as the Court or officer may fix in 
lieu of executing such bond.—S. 618. 


497 [S. 128, para.1; S. 194, para. 2; S. 389; Act IV, 1877,8. 71. 
When bail may be taken When any person accused of any non-bailable offence 
in case of non-bailable is arrested or detained without warrant by an officer 
offence. in charge of a Police-station, or appears or is 
brought before a Court, he may be released on bail, but he shall not be so 
released if there appear reasonable grounds for believing that he has been 
guilty of the offence of which he is accused. 

If it appears to such officer or Court, at’ any stage of the investigation, 
inquiry or trial, as the case may be, that there are not reasonable grounds 
for believing that the accused has committed such offence, but that there 
are sufficient grounds for further inquiry into his guilt, the accused shall, 
pending such inquiry, be released on bail, or, at the discretion of such officer 
or Court, on the execution by him of a bond without sureties for his appear- 
ance as hereinafter provided. 

Any Court may, at any aye ea stage of any proceeding under this 
Code, cause any person who has been released under this section, to be 
arrested, and may commit him to custody. 


Every arrest without warrant must be reported by the officer in charge of a Police station to 
the District Magistrate, or if ho so directs to the Sub-divisional Magistrate whether such person has 
been admitted to bail or not.—S. 62. No person who has been convicted by a Police officer shall be 
discharged except on his own bond, or on bail, or under the special order of tho Magistrate.—S. 68. 

If upon an investigation of a cognizable offence it appears to the officor in charge of a Police 
station that thero is not sufficient evidence or reasonable ground of suspicion to justify his forward- 
ing the accused to a Magistrate, such officer may release him on his executing a bond with or without 
sureties.—S. 171. 

Although no sworn testimony has been recorded against the prisoners in custody, an arder of 
commitment to Jail or remand may be passed, if evidence is available but not recorded, until farther 
evidence which is forthcoming is similarly available. It is often very desirable to postpone the 
commencement of an inquiry for a short period in order that, when commenced, it may be continucas 
and conducted in such order in regard to the examination of witnesses as may best act out the facts 
to be given in evidence. The accused have a right to have the evidence recorded at as early a period 
as posaible and the fact that there is or may be a great body of evidence forthcoming a ee them 
is not a good ground for detention for an inordinate period, but they aro not entitled to be admitted 
to bail merely because for this reason the commencement of the trial has been deferred.-Manikram 
Mudahi, I. L. B., 6 Mad., 63. 

On the first occasion that accused persons are produced, it is not necessary to go pig Hogs the 
charge ; it is ordinarily sufficient to show, by the evidence of an officer of the Police, that Police 
are in possession of information they believe to be reliable, that an offance has been committed, and 
that the accused persons were concerned in its commission. But when the accused persons are 
brought up after a remand, some direct evidence of the connection of the accused with the crime 
should be required to justify the Magistrate in refusing bail, and with each remand the necessity for 
the production of implicating proof becomes worg strong.—Pennu Sami Chetti and others, J. L. Ry 
6 Mad., 69. 37 
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_ An order for remand shoujd be passed in the presence of the accused person. To remand is to 

 gepommit to custody and therefore as a Magisterial commitment requires the presence of the 

isoner, his recommitment also requires that presence so as to give him an opportunity of apply- 

| lag to be admitted to bail—Mad. H. Ct, Pro., June 10, 1867; Weir, 277. See also Mohesh Chunder 

Banerjea, 4 B. L. B., App. ; : 

A Magistrate cannot require bail from an accused person against whom he finds that the 

evidence is insufficient to prove an offence, merely because more evidence might turn up.—Ram Lall 
Tewaree v. Sopha Ram, 10 W. R., 34; (8. 0.) 1 B. L. R., 26, Short Notes. 


498 [Ss. 390, 508; Act X, 1875, 8.136.] The amount of every bond 
Power to direct admis- executed under this chapter shall be fixed with due 
‘gion to beil or reduction regard tothe circumstances of the case, and shall not 
of bail. be excessive ; and the High Court or Court of Session 
may, in any case, whether there be an appeal on conviction or not, direct that 
any. person be admitted to bail, or that the bail required by a Police-officer 
or Magistrate be reduced. _ 


The torms of 8. 498 onable a Court of Session in reforring a case under S, 438 to the High 
Court as a Court of Revision to direct that the person under sentence may be admitted to bail. 


499 [8.391]; Act IV, 1877.8. 72.] Before any person is released on 
Bond of accused and bail or released on his own bond, a bond for such sum 
auretios. of money as the Police-officer or Court, as the case may 
be, thinks sufficient, shall be executed by such person, and, when he is released 
on bail, by one or more sufficient sureties, conditioned that such person shall 
attend at the time and place mentioned in the bond, and shall continue so to 
attend until otherwise directed by the Police-officer or Court, as the case 
may be. 


If the case so require, the bond shall also bind the person released on’ 


bail to appear when called upon at the High Court, Court of Session or 
other Court to answer the charge. 
Sch. V. No. 42 givos the forms of a bond and bail-bond on a preliminary inquiry before a Magis- 


trate. Bond and buail-bonds for personal appearance in criminal cases aro exempt from Stamp duty. 
—Oourt Fees’ Act (VII of 1870), S. 19, cl. xv. 


500 [S. 394; Act IV, 1877, 8. 73.] As soon as the bond has been 
executed, the person for whose appearance it has been 
executed shall be released ; and when he is in jail the 
Court admitting him to bail shall issue an order of release to the officer in 
charge of the jail, and such officer on receipt of the order shall release him. 

othing in this section, section 496, or section 497 shall be deemed to 
‘require the release of any person liable to be detained for some matter other 
than that in respect of which the bond was executed. 

Bch. V, No. 43 gives tho form of warrant to dischargo a person imprisoned on failure to give 
security. 
BO] [S. 392; Act IV, 1877, S. 75.] If, through mistake, fraud or 
Power toorder sufficient Otherwise, insufficient sureties have been accepted, or 
‘ failwhen that firsttaken if they afterwards become insufficient, the Court may 

is insufficient, issue a warrant of arrest directing that the person 

released on bail be brought before it, and may order him to find sufficient 
sureties, and, on his failing so to do, may commit him to jail. 

502 [S. 395; Act|IV, 1877, S.76.] All or any sureties for the atten- 

b sSisehanesiei pansies: dance and appearance of a person released on bail 


a may at any time apply to a Magistrate to discharge 
“the bond either wholly or so far as relates to the applicants. ' 


. Discharge from oustody. 
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On such application being made, the Magistrat8 shall issue his warrant 
of arrest, directing that the person so released be brought before hin. 

On the appearance of such person pursuant to the warrant, or on his 
voluntary surrender, the Magistrate shall direct the bond to be discharged 
either wholly or so far as relates to the applicants, and shall call upon such 
pe to find other sufficient sureties, and, if he fails to do so, may commit. 

im to custody. 


CHAPTER XL. 
Or ComMmIssiIons FOR THE EXAMINATION OF WITNESSES. 


508 [S. 330, paras. 1, 2; Act X, 1875, 8.76; Act IV, 1877, Ss, 
Se gua, as 157, 158.] Whenever, in the course of an inquiry, a 
witness may be dispensea ‘Yial or any other proceeding under this Code, it 
with. appears toa Presidency Magistrate, a District Magis- 
trate, a Court of Session, or the High Court, that the 
examination of a witness is necessary for the ends of justice, and that the 
attendance of such witness cannot be procured without an amount of delay, 
expense or inconvenience which, under the circumstances of the case, would - 
Issue of commission and be unreasonable, such Magistrate or Court may dis- 
procedure there-under. pense with such attendance and may issue a commis- 
sion to any District Magistrate or Magistrate of the first class, within the 
local limits of whose jurisdiction such witness resides, to take the evidence 
of such witness. 

When the witness resides in the dominions of any Prince or State in 
alliance with Her Majesty in which there is an officer representing the 
British Indian Government, the commission may be issued to such officer. 

The Magistrate or officer to whom the commission is issued, or, if he 
is the District Magistrate, he or such Magistrate of the first class as he 
appoints in this behalf, shall proceed to the place where the witness is, or 
shall summon the witness before him, and shall take down his evidence in 
the same manner, and may for this purpose exercise the same powers, as in 
trials of warrant-cases under this Code. 

The power to issue a commission is now conferred on a District Magistrate. If any other 


Magistrate requires the issue of u commission he should procced as directed by S. 606. 

Para. 2 is new having been enacted in consequenco of the judgment in tho case of Empress 9, 
Dhan Kishen Dass, 2 Leg. Rem., 93. 

Ss. 188, 189 are important in connection with this section as enabling the Local Government 
to direct that copies of depositions mado or exhibits produced before a Political officer or a judicial 
officer in or for a Prince or Stato in alliance with Hor Majesty shall be used as evidence in the ine 

uiry or trial held in the case of an offence committed by an European British subject in a foreign” 
Btata in India, or a native Indian subject anywhere beyond British India in which a commiasion 
might issue for taking such evidence or to the matters to which such dopositions or exhibits relate, 

The issue of a commission is entirely within tho discretion of the Court. In Empress 9, 
Counsell, I. L. R., 8 Cal., 896, Wrisox, J. refused to issue a commission for the examination of a 
witness although the application was supported by tho affidavit of the Civil Surgeon that, consider. 
ing her age and present state of health, it would be inadvisable, if not dangerous, for the witness 
to go to Calcutta at that time of the year for her cxaminaution as a witness. The Court remarked 
that, in a criminal case, the issue for a commission would be a most unsatisfactory course of pro« 

ceeding, and one dangerous to the interests of the prisoner. ; 
But the High Court of Bombay issued a commission to examine in Bombay a Medical officer 
who had been bound over to apnear at the Sessions, and had since received orders from Government 
to proceed to a very great distance. The Court, however, took into consideration that there was 
nothing special in the caso which rendered it necessary, in the interests of justice, that he should 
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ee attend at the Sessions, and that the evidence, both in examination and cross-examination, 
d be just as effective if taken by commission, as if he were to appear in Court.—Empress v. Bal 
adhar Tilak, I L. R., 6 Bomb., 286. 
Hurro Sundaree Chowdhrain, I. L. R., 4 Cal., 20; (8.0.) 3 Cal. L. R, 983—the Calcutta 
h Court directed the Magistrate to issue a commission for examination of a witness which that officer 
refused on the ground that she was a purdah-nisheen and knew nothing of the case. But in Farid- 
tnnissa, I. L. B.,.6 All, 92 Strraiant, J. doubted whether this would be an inconvenience withia 
the terms of 8. 603 of the Oode, and held that pwrdah-nisheen women were not of right 
exempted from personal attendance at Court. In dealing with this matter the learned Judge 
took into consideration the nature of the charge (defamation) and the fact that she was the 
complainant and had set the criminal law in motion thus materially altering her position, 
as she had tho alternative of protecting herself by a civil suit in which case hor attendance 
in Court would have been excused. ‘ But sho thought proper to cite her alleged defamer 
fn a Criminal Court, and it is his right and privilege to have her evidenco taken in his pre- 
gence in such Court, Were it otherwise, it is impossible to conceive the dangers and mischiefs that 
‘would arise, the false charges that would be preferred, the malicious prosecutions to which persons 
‘would be subjected. Tho petitioner invokes the criminal law to punish, and she should be required to 
tee the dona fides of hor prosecution, and that it has been really instituted by her of hor own 
| willand not at the instigation of some othor person, by attending the Magistrate’s Court. The 
pei Pe evidence by commission should bo most.sparingly resorted to and ought not to be adopted 
fave extremo cases of delay, expense or inconvenience.” The Court, however, directed ‘“ the. 
Magistrate, if the complainant is found to be a purdah-nisheen lady, and if she elects to attend and 
rt her charge, to allow her to be brought into his room at the Court-house in her paki, or, if 
is not feasible, to make such other arrangements as may enable her to remain in it, and subject 
her to the least inconvenience or annoyance, for the purpose of recording her evidence according 
to law, in the prosence of tho accused, after identification by same approved female witnesses.” 
oe connection with section 503 the terms of 8. 83 of the Evidence Act (1, 1872) should bo borne 


Evidence given by a witness in a judicial procoeding, or before any person authorized by law 
to take it, is relevant for the purpose of proving, in a subsequent judicial proceeding, or in a later 
of the same judicial proceeding, the truth of the facts which it states, whon tho witness is 
dead or cannot be found, or is incapable of giving evidence, or is kept out of the way by the 
adverse party, or if his presenco cannot be obtained without an amount of delay or expense which 
ander the circumstancos of the case, the Court considers unreasonable. 
Provided 
that the proceeding was between tho same partios or their ropresentatives in interest ; 
that the advorse party in tho first proceeding had the right and opportunity to cross-examine ; 
that the questions in issue wore substantially the samo in the first as in the second procecding. 
Brplanation.—A criminal trial or inquiry shall be deemed to be & proceeding between the prose- 
outor and the accused within the meaning of this section. 
So in Empress v. Debeo Pershad, I. L. R., 6 Cal., 532 it was hold that evidence taken by commis- 
while the case was before the Magistrate would not bo admissible on the trial before the High 
except under some of the circumstances specified in 8. 33 of the Evidence Act. The 
game rule has boen applied to « trial before the Court of Session, and where it did nof appear upon the 
record that the deposition so taken upon commission had been properly admitted under 8. 33 after the 
‘Judge was satiaficd that the samo circumstances which induced tho Magistrate to issue the commis- 
sion existed, it was held to be inadmissible as ovidence at the Sessions trial,—Cal. H. Ct. Motee Lall 
Ghose, May 22, 1883. 


604 [S. 35, para. 1; Act X, 1875, S. 76, para. 4.] If the witness is 
Qommission in case of Within the local limits of the jurisdiction of any 
witness being within Pre. Presidency Magistrate, the Magistrate or Court issu- 
sidency-town. ing the commission may direct the same to the said 
Presidency Magistrate, who thereupon may compel the attendance of, and 
ae such witness as if he were a witness in a case pending before 
self. 

Nothing in this section shall be deemed to affect the power of the High 
Court to issue commissions under the thirty-ninth and fortieth of Victoria, 
chapter 46, section 4. | 

‘The Statute referred to in the last para. is for the punishment of offences against laws relating 


. © the Blave trade by British subjects or other persons protected by the British Government; 8. 3 
‘aaubdles the High Oourts to obtain evidence by commission in such cases, 
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5O5 [S. 330, para. 4; Act X, 1875, para. de] The parties to any 
Parties may examine proceeding under this Code in which a commission is 
witness. issued may respectively forward any interrogatories 
in writing which the Magistrate or Court directing the commission may think 
relevant to the issue, and the Magistrate or officer to whom the commission 
is directed shall examine the witness upon such interrogatories. | 
_Any such party may appear before such Magistrate or officer by pleader, 
or, if not in custody, in person, and may examine, cross-examine and re- 
examine (as the case may be) the said witness. 


5O0G [{S. 330, para. 5.] Whenever, in the course of an inquiry or & 
Power of Provincial tial or any other proceeding under this Code before 
Subordinate Magistrateto any Magistrate other than a Presidency Magistrate 
apply for issue of commis- or District Magistrate, it appears that a commission 
Sn: ought to be issued for the examination of a witness 
‘whose evidence is necessary for the ends of justice, and that the attendance 
of such witness cannot be procured without an amount of delay, expense or 
inconvenience which, under the circumstances of the case, would be 
unreasonable, such Magistrate shall apply to the District Magistrate, stating 
the reasons for the application; and the District Magistrate may either 
issue @ commission in the manner hereinbefore provided or reject the ap- 
plication. 


507 [Act XI, 1874, 8. 35, last para. ; Act X, 1875,8. 76 para. 6.] After 
any commission issued under section 503 or section 
506 has been duly executed, it shall be returned, to- 
gether with the deposition of the witness examined thereunder, to the Court 
out of which it issued; and the commission, the return thereto and the de- 
position shall be open at all reasonable times to inspection of thé parties, and 
may, subject to all just exceptions, be read in evidence in the case by either 
party, and shall form part of the record. 


Return of commission. 


508 In every case in which a commission is issued under section 508 
Adjournment of inquiry or section 506, the inquiry, trial or other proceeding 
or trial. may be adjourned for a specified time reasonably 
sufficient for the execution and return of the commission. 
This section is new. It will be observed that thore is no definite limitation as in the Proviso 


to S. 344 for the adjournment. Tho discretion should be oxercised in a reasonable manner 80 as 
not to subject an accusod to unnecessary detention. 


CHAPTER XLI. 
Specran Runes or EvipEncr. 


BOQ [S. 328; Act X, 1875, S. 71; Act IV, 1877, 8. 152.] The 
deposition of a Civil Surgeon or other medical wit. 

Deposition of medical nogs, taken and: attested by a Magistrate in the 
wreneee: presence of the accused, may be given in evidence 
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in any inquiry, trial or other proceeding under this Code, although the 
deponent is not called as a witness. 
The Court may, if it thinks fit, summon and examine such deponent as 
Power to summon medi. +0 the subject-matter of his deposition. 
Sal witness. 


The only opinion of a Civil Surgeon that can properly be received in evidence is what may have 
been expressed by him as a witness under the usual teststo which witnesses may have been subjécted. 
A letter is not evidence—Samiruddeen, 10 Cal. L. R., 11; Kaminee.Dossee, 12 W. B., 16; 
K. Venkatroyadu, Weir, 353; nor a post-mortem report unless it has been used for the purpose of ree 
freshing his memory. To make such evidence legally admissible it must have been taken before all the 
ys against whom it is sough% to use it, not only against some of them.—Jhubboo Mahato, I. L. R., 
12 Oal., 234. 

If relied on by tho prosecution, this examination, should be put in and readin Court before the 
accused is called upon for his defence, It should also be detached from the record of the inquiry, and 
attached to that of the trial.—Cal. H. Ct. Cir. 11, 1867: Wilkins, 104, also Cir. 4, Aug. 10, 1872. 

Magistrates should be required invariably to record the evidence of the Medical officer before 
committing to the Court of Session any case regarding an offence affecting the human body (Chapter 
XVI, Pe al Code); for the omission to record this cvidence might very possibly lead to the acquittal 
of the accused person in the Sessions Court, if through sickness, death, or unavoidable absence of the 
Medical officer, his attendance cannot be procured before that Court.—Z W. R., 6 C. L. ; 

But where thore is already sufficient primd facieevidoncoto warrant a commitment to the Sessions 
Court, and the evidence of the Medical officer is likely to be of a purely formal character, and great 
inconvenience would rosult from his being summoned to a Magistrate’s Court at a distance from the 
Sudder Station, the examination need not be taken before a Magistrato, but the attendance of the 
Medical officer before the Sessions Court should be ensured. Under all other circumstances, the 
Magistrate should invariubly record the evidence of the Medical officer before himself and in the 
presence of the accused—Bomb. H. Ct., Feb. 24, 1874. 

A committing Magistrate should not, except for same special reason, bind over a medical witness, 
whoso evidence he has taken, to appear in the Sessions Court. It is very undesirable that medical 
men in the districts should be taken away from thoir disponsaries moro frequently, or for a longer 
period, than is absolutely uecessary.—Bomb. Gaz. 1881, Part I, p. 245. 

It is ofton of the greatest importance to have had the evidence of the Civil Surgeon rogularly 
recorded by the Magistrate holding an inquiry. 1t may happen that, in the exigencies of the service, 
the Civil Surgeon may havo been removed to a distant quarter of India before the Sessions trial, 
and thus may be unable to give evidence before the Sessions Court. His evidence before the 
wr ys ig ae if regularly recordod, would be evidence on the trial under S. 509, and under 8S. 33 

f the Evidenco Act (I of 1872): again, if somo of the accused persons have absconded so as to be 
beyond the immediate prospoct of arrest, if the Civil Surgeon’s ovidence has been recorded, it may 
- ander such circumstances be recoived. as evidence under 8. 512 post. If these precautions are not 
taken, the medical ovidence of a post-mortem may be lost or only obtainable at considerable incon- 
Yenience and expense. 

It is, however, entirely in tho discretion of the particular Court to require the attendance of the 
medical witness. hen the case depends almost ontirely upon the Medical evidence, the exami- 
nation of the Civil "Surgeon before the Magistrate should not havo been tendered or received as 
sufficient evidence. All the cvidence before the Magistrate as to the alleged cause of death, 
arsenical poisoning, should have been retaken.—Mantapampalla Padigada, Weir, 354. The Ses- 
sion Judge should also especially examine the Civil Surgeon when his evidence is essentially 
deficient or requires further explanation or elucidation.—Roghumi Singh, 11 Cal. L. R., 569. If 
the thedical officer has been examined before the Court of Session, his deposition before the Magise 
trate does not become absolutely inadmissible. If it has been properly taken, it may be put in, and 
the medical officer may then be called and further interrogated upon any points upon which there 
has ae a sufficient examination by the Magistrate.—Jhubboo Mahaton, I. L. R., 8 Cal., 739, 
‘per Field, ./. 

es The attendance of the Civil Surgeon at the Criminal Courts of the staticn for the purpose of 
ving evidence is one of his ordinary official duties, and he is not entitled to claim, nor are the 
ourts authorised to grant, a fee for this duty. When a Civil Surgeon is required to proceed more 
than five miles beyond the limits of his station, he is entitled to travelling allowance under Resn. 
Govt. of India, April 26, 1872, published at page 1388.—Punj. Gaz., June 27, 1872. 
Where a Medical officer other than the Civil Surgeon or officer in Medical charge of a Civil 
_ Btation is summoned to give professional evidence in a Criminal Court, touching the result of a 
p ethcalbay examination made by him, in cases not falling within the ordinary discharge of his 
_ ,daties, a fee of Rs. 16 shall be allowed him in addition to the usual expenses payable to witnesses in 
@ criminal trial, for which see 8. 241 and note.—Smyth, p. 125. 


e 
« 
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51O [S. 325, para. 1; Act KX, 1875, 8. 72;°Act IV, 1877, 8. 158. 
Report of Chemical Any document purporting to be a report under the 
Hxaminer, hand of the Chemical Examiner or Assistant Chemical . 
Examiner to Government, upon any matter or thing duly submitted to him for - 
examination or analysis and report in the course of any proceeding under this . 


Code, may be used as evidence in any inquiry, trial or other proceeding under : 
this Code. 


The duty of directing a reference to be made to the Chemical Examiner, and of requiring that 
officer to make a report, which shall be admissible as evidence under section 610 of the Criminal 
Procedure Code, is one which lies solely within the provinco of the Magistrate conducting the 
inquiry for which information on the character of the suspected substance is required. When the 
Civil Surgeon has completed his examination and sont in his roport, it is for the Magistrate, if he 
find further examination necessary, acting under the advice of the Medical officer, to call upon the 
Chemical Examiner to analyse and report the character of the suspected articles, furnishing him 
at the sime time with a copy of the Civil Surgeon’s report, and all other information available from 
the evidence taken in the case. 

The duty of preparing and despatching the subjects sent for analysis will, as hitherto, devolve 
on the Medical officer. In its discharge, careful attention should be paid to the directions detailed 
below, which were issued in the Lower Provinces with the approval of the Government of India, 
The cost of preparation and packing will be charged in tho Magistrates’ Contingent Bill. 

“The suspected substance should be, when practicable, enclosed in a glass bottle fitted with a 
‘¢soand cork, or in a woll-stoppered jar; and the Medical officer who makes the post-mortem exami« 
* nation should see the cork ticd down, and seal it with his own seal. An impression of the seal 
‘“ should be sont to the Chemical Examiner in the letter roporting the despatch of the parcol. It is 
“‘ desirable, ospecially in the hot season, that mutters liablo to decomposition should be put up in 
“spirit. The bottle should be enclosed in a thick layer of raw cotton and tightly packed into a tin 
‘6 case or box; the box itsclf should be carofully tuped and scaled. Every bottle or packot, should 
“ be carefully labelled, and the officer who despatches it should writo across the label (adding his 
“ signature) the nature of the contents, and numb r and date of tho letter reporting its despatch.” 

‘“« This letter, signed by the officer who has signcd the label, and containing the impression of 
‘‘ the seal as above directed, should always he sent separate from tho parcel containing the suapect- 
‘ed substances ; and it should contain, for the information and guidance of thu Chemical Examiner, 
‘¢ fullest possible details regarding symptoms and post-mortem uppearances,’’—Govt, N. W. P., 791 A 
of 1865. 

The original report should be put in as cvidence. A copy is not receivablo.—Bishumbar Daas, 
16 W. R., 49; (S. C.)6 B. L. R., 122, App. 

If put in as evidence by the prosecution, the report from the Chemical Examinor should be 
read before the prisoner is called upon for his defence, and it should be detached from the record of 
the inquiry, and attached to that of the trial.—Cal. H. Ct. Cir. 11, Sept. 2, 1867; Cir, 4, Aug, 1€ 
18 


Bl] ([S8s. 326, 515, last clause; Act X, 1875, 8.119; Act IV, 1877, 
Previous conviction or 8. 154, 230.] In any inquiry, trial or other pro- 
acquittal how proved. ceeding under this Code a previous conviction or 
acquittal may be proved, in addition to any other mode provided by any law 
for the time being in force,— 

(2) by an extract certified, under the hand of the officer having the 
custody of the records of the Court in which such conviction or acquittal 
was had to be a copy of the sentence or order ; or a 

(b) in case of a conviction, either by a certificate signed by the officer 
in charge of the jail in which the punishment or any part thereof was 
inflicted, or by production of the warrant of commitment under which the 
punishment was suffered ; 

together with, in each of such cases, evidence as to the identity of the 
accused person with the person so convicted or acquitted. 

A previous conviction or acquittal for the same offence may be proved asa bar to a subsequent 


conviction. S. 403. A previous conviction for another offence may be proved as ground for the 
passing of an enhanced sentence.—B8ce 8, 75, Penal Code ; 8, 221, last para, ante; Ss. 348, 810 ante. 
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512 (8. 327; Act X, 1875, 8S. 74; Act IV, 1877, S 155.] Ié 

it be proved that an accused person has absconded, 

Peal ge a ‘n and that there is no immediate prospect of arresting 

| him, the Court competent to try or commit for trial 

such person for the offence complained of may, in his absence, examine the 

witnesses (if any) produced on behalf of the prosecution, and record their 

depositions. Any such deposition may, on the arrest of such person, be 

iven in evidence against him on the inquiry into or trial for the offence 

with which he is charged, if the deponent is dead or incapable of giving 

evidence or his attendance cannot be procured without an amount of delay, 

expense or inconvenience which, under the circumstances of the case, would 
be unreasonable. 


See note to 8. 509, ante. shag 

It may often be very desirablo.to examine the witnesses for the prosecution “if it is prov.od that 
an accused person has absconded, and therc is no immediate prospect of arresting him,” as the 
xvidence of an important witness may otherwise be lost by his death, and, even if the accused person 
96 arrosted after a considerable time, the previous depositions may be used to corroborate the*evidence 
of the witnossos, (8. 157, Evidence Act), or even to refresh their memory, (S. 169), if the conditions 
yet forth i+ thoso sections of the Evidence Act cxist. Great care should, however, first be taken to 
ave it proved that an accused porson has absconded, and that there is no immediate pragpect of 
arresting him. ; 

Depositions recorded under S. 512, are not admissible as evidence under 8S. 38, Evidence Act, which 
‘equires that the adverse party shall have had the right and opportunity to cross-examine the 
witnesses who gave those depositions.—Etwaree Dwaree, 21 W. R. 12, but the latter portion of S. 512 
srovides for such a contingency and modifics 8S. 33, Evidence Act in this respect. 

Where a prisoner has been committed for trial by the Court of Session on depositions recorded 
under 8. 512 in his absence and there is no ovidence to show that he had absconded, and that there was 
‘10 immediate prospect of arresting him when those depositions were recorded, the High Court refused 
‘o quash tho commitment after the accused had pleaded to the chargo, holding that he was entitled to 
ye tried, and that if the Sessions Judge was of opinion that the prosecution had not laid a basis for 
she reception of those depositions he should adjourn the trial and summon such witnesses as he 
nay deem material—Sagumbur 12 Oal. L. R. 120. But see contra Bocha Chowkeedar, 22 W. B., 38 
where such a commitment was quashed as illegal. 





CHAPTER XLII. 
Provisions as To Bonps. 


513 [S. 899; Act X, 1875, S. 189; Act IV, 1877, S. 80.] When 

any person is required by any Court or officer to 

foe instead of recog- oxecute a bond, with or without sureties, such Court 

or officer may, except in the case of a bond for 

vood behaviour, permit him to deposit a sum of money or Government 

‘sromissory notes to such amount as the Court or officer may fix in lieu of 
axecuting such bond. 


8. 499 relates to the execution of a bond or bail-bond, : 
8. 498 enables a Sessions Judge to admit a person to bail when submitting his case for revision 
oy the High Court. 


B14 [Ss. 396—8, paras. 1,2; S. 502, paras. 1—5,7; Ss. 508, 514; 

Act X, 1875, Ss. 187, 188; Act 1V, 1877, Ss. 77-79, 

of ber tre on forfeiture 928, 229.] Whenever it is proved to the satisfaction 

of the Court by which a bond under this Code has 

a0 hay or of the Court of a Presidency Magistrate or Magistrate of the 
ass, * : 
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or, when the bond is for appearance before a Court, to the satisfaction 
of such Court, 

that such bond has been forfeited, the Court shall record the groands 
of such proof, and may call upon any person bound by such bond to pay the 
penalty thereof, or to show cause why it should not be paid. 

If sufficient cause is not shown and the penalty is not paid, the Court 
may proceed to recover the same by issuing a warrant for the attachment 
and sale of the moveable property belonging to such person. 

Such warrant may be executed within the local limits of the jurisdic- 
tion of the Court which issued it; and it shall authorize the distress and 
sale of any moveable property belonging to such person without such limits, 
when endorsed by the District Magistrate within the local limits of whose 
jurisdiction such property is found. 


& If such penalty be not paid and cannot be recovered by such attach- 


ont and sale, the person so bound shall be liable, by order of the Court 
_ ich issued the warrant, to imprisonment in the civil jail for a term which 
“y extend to six months. 

The Court may, at its discretion, remit any portion of the penalty men- 
ned and enforce payment in part only. 


| Sch. V, Nos. 44—53 contain various forms for use under this section. 
« From tho use of the terms, ‘ whenever it is proved’ primd facie proof, by the taking of evidence, 
4 necessary before proceedings can be taken undcr 8. 614—Jn re Hariram Birbhan, 11 Bom,, 170; 
ach evidence must be takon in that particular matter. The Magistruto cannot proceed on evidence 
ae in a case to which the person bound was no party.—Jn re Mohosh Chunder Roy, 10 Cal. 
W. R., 571. : 
in There must be a judicial trial and legal inquiry, evidence being takon in tho presonce of the 
‘wocused or of his agent, if he has been allowed to appear by an agent—Kali Kant Rkoy Chowdhry 12 W.. 
E 54. If the surcty docs not appear co show causo, evidence must bo recorded in proof of the service 
#f the summons to show cause, before a warraut for the attachment and sale of his movable property 
‘pan issuc —Doorga Dess Bhuttacharjo, 15 W. R., 82. 
. When a Magistrate has takon a bond from uny person, and that person is brought before him on 
trial for an offence committed within the period covered by the bond, he ought, at tho time of con- 
victing for that offence, to take into consideration the fact that there is an outstanding bond and to 
determine, once for all, whether he will proceed on it or not. Tho Magistrate having abstained from 
‘making any ordcr for the forfeiture of the bond, it must be taken that ho determined not to proceed 
on it for that particular instance of breach of the peace. That being so, it was not open to him to 
greconsider and add to his order.—Jn re Ram Chunder Lall, 1 Cal. L. R., 134.—In the matter of 
arbutty Churn Lose, 3 Cal. L. R., 406, 
& 8.174, Penal Code, provides for the punishment of any person who, being legally bound to attend. 
,@ person or by an agent at a certain place and time in obedicuce to an order proceeding from any. 
mblic servant, intentionally fuils so to attend or departs without permission. 
. There is nothing illegal in a verbal order passed by 9 Magistrate directing the accused person 
to appear on the day to which the trial may have been adjourned. A conviction under 8. 174, Penal. 
Code, for non-attendance on such verbal order was aflirmcd.—6 Mad, xv., Jyp. Pro., Jan, 18, 1870, 
(S. C.), Weir 39. 

An accused person may be bound over to appear daily before 4 Magistrate until the close.of. 
the trial. No notice is necessary before proceeding to cuforce the penalty of the recognizance.—~ 
6 Mad., xxxvill, 4pp., Pro. Nov. 17, 1871. (8. C.) Weir, 462. 

Although the surety may have already paid in consequence of the non-attendance of the person 
bound to‘appear before a Court, proceedings under S, 174, Penal Code, may still be taken against the 
latter.—Tajoomuddee Lahoree, 10 W. R., 4. 


515 [S. 398, penult. para.] All orders passed under section 514 by 
any Magistrate, other than a Presidency Magistrate 
eee ene aor con, oF District Magistrate, shall be appealable to the 
tion 514. District Magistrate, or, of not so appealed, may be 
revised by him. | 
38 
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‘ eee by a Distric( Magistrate evidently refers either to a total or partial remission of 
© penalty. 
516 [S. 398. last para; Act X, 1875, S. 138, last para.] The High 
Power to direct levy of Court or Court of Session may direct any Magistrate 
amount due on certainre- to levy the amount due on a bond to appear and 
cognizances. attend at such High Court or Court of Session. 


CHAPTER XLII. 
Or THE Disposau or PROPERTY. 


B17 8.418; Act X, 1875, 8.115; ActIV, 1877, Ss. 243, 244.] When 
Order for disposal of ®N inquiry ora trial in any Criminal Court is concluded, 
property regarding which the Court may make such order as it thinks fit for the 
offence committed. disposal of any document or other property produced 
before it regarding which any offence appears to have been committed, or 
which has been used for the commission of any offence. : 

When a High Court or a Court of Session makes such order, and cannot, 
through its own officers, conveniently deliver the property to the person 
entitled thereto, such Court may direct that the order be carried into effect 
by the District Magistrate. 

When an order is made under this section in a case in which an appeal 
lies, such order shall not (except when the property is live-stock or is sub- 
ject to speedy and natural decay) be carried out until the period allowed for 
presenting such appeal has passed, or, when such appeal is presented within 
such period, until such appeal has been disposed of. 

EXPLANATION.—In this section the term “property” includes, in the 
case of property regarding which an offence appears to have been commit- 
ted, not only such property as has been originally in the possession or under 
the control of any party, but also any property into or for which the same 
may have been converted or exchanged, and anything acquired by such 
conversion or exchange, whether immediately or otherwise. 

Whon thore has been an inquiry or trial, and the accused has been discharged or acquitted by 
a Criminal Court, that Court is bound to restore the property in dispute into the possession of the 
person from whom it was taken, unless such Court is of opinion that ‘‘ any offenco appears to have been 
committed” regarding it, when such order as appears right for the disposal of the property may be 
made,—Jn re Annapurna Bai, J. L. R., Bomb., 680 where property belonging to the estate of A, a 
deceased person®was found with B who on inquiry was acquitted by the Magistrate of having dis- 
honestly taken it so as to amount to theft, and its restoration to B was ordered, it being held that the 
District Magistrate was not competent to order it to be given to A’s heirs. 

So the Madras High Court has held that if the accused person has been discharged, the pre- 
requisites of an order under S. 617 are wanting. The property should not be withheld.—Pro. June 
80, 1874, Weir, 868. Followed in Parsanada Nynar, Weir, 368. See also Hurree Bandho Santia, 
& W. R. 56. & 

” "The Allahabad High Court has held that although the person in whose custody the prope 
was found has been acquitted, the Magistrate is competent to pass an order regarding its disposa 
if he believos that it has been stolen.— Nilambar Baboo, I. L. R., 2 All, 276. 

Where the accused has been convicted of taking a bribe (S. 161, Penal Code) the Magistrate 
cannot pass orders in respect of money produced by a witness and said to have been given as a 
bribe—Mad. H. Ct., Pro. Feb. 13, 1874, Weir, 867: nor cana Magistrate deal with money so 
offered and order it to be given in charity.—Pro, July 20, 1875, Weir, 368. A Magistrate should 
not, in a summary proceeding under S. 517, direct possession of property to be taken from a bond fide 

aser, He should rather leave the former owner to take such steps as he may think proper to 
establish his superior title, and so to recover possession.—Sawan and another, Punj. Rec., 1878, p. 56. 


Ch. XLITI. Ss, 517-521.] pisposaL OF PROPERTY BEFORE A COURT. 299 


A Government currency note was changed at tho Governmtnt Treasury by a man, who was 
afterwards convicted of having stolen it. The note was produced in evidence at the trial, and the 
Sessions Judge ordered it to be returned to tho original ownor from whom it had been stolen. The 
teed vies brought before the High Court as a Court of Revision, and the following judgment was 

elivered :— 

“ The Sessions Judge has decided the case upon an Illustration drawn from the Contract Act, 
embodying a very vld rule of law that possession by the takor in good faith is no dofenco against the 
owner of a chattel whose possession was lost through theft. ; 

“ The decision is inapplicable to the caso for money, and a noto of this kind is in legal view 
money, does not stand upon the footing of other chattels (Foster ». Groon, 7H. & N., 881). In the 
language of the English law, the property passes by moro delivery, and, in tho interests of commerce 
and the security of human dealing, nothing short of fraud in taking an instrumont payable to bearer 
will engraft an exception upon the rule (Goodman v. Harvey, 4 Ad. & El., 870). Hore the Treasury 
was bound to cash the note, and the original owner has no claim against it. Tho order must be 
reversed.’’—-Collector of Salom, 7 Madras, 233: (S. C.) Weir, 366. 

Where a Government currency note, which had been stolen, was honestly changed by & money- 
changer (poddar), who, when called upon, returned it to the Police, tho High Court held that it 
should be restored to him rather than to the porson from whom it had been stolen. Tho torms of 
S. 108 of of the Contract Act (IX of 1872) and tho definition of “ goods” (S. 76) applicd to it do not 
touch the caso. The change of a currency notc into money is no more a contract for salo than the 
ig fonts of the same notc for goods is a salc of the note for the goods, the note being paid as money, 
a legal tender for the amount expressed therein under S. 15, Act III of 1871,—In the matter of 
Captain Michell, Pet. 1 Cal. L. R., 339: (8. C.) I. L. R., 3 Cal, 379. 


518 [S. 420.] In lieu of itself passing an order under section 517, 
Order may take formor the Court may direct the property to be delivered to 
reference to District or the District Magistrate or to a Sub-divisional Magis- 
Sub-divisionalMagistrate. trate, who shall, in such cases, deal with it as if it 
had been seized by the police and the seizure had been reported to him in 
the manner hereinafter mentioned. 


519 [30 and 31 Vict. c. 35,8. 10.] When any person is convicted 
Payment to innocent Of any offence which includes, or amounts to, theft 
purchaser of money found or receiving stolen property, and it is proved that 
on accused. any other person has bought the stolen property 
from him without knowing, or having reason to believe, that the same was 
stolen, and that any money has, on his arrest, been taken out of the posses- 
sion of the convicted person, the Court may on the application of such 
purchaser and on the restitution of the stolen property to the person enti- 
tled to the possession thereof, order that out of such money a sum not 
exceeding the price paid by such purchaser be delivered to him. 
This is new. 
520 [S. 419.] Any Court of appeal, confirmation, reference, or 
Stay of order undersec- revision, may direct any order under section 517, 
tions 517, 516 or 519. section 518 or section 519, passed by a Court subordi- 
nate thereto, to be stayed pending consideration by the former Oourt; and 
may modify, alter or annul such order. 


Tho annulment of an order giving the property to a certain person may havo tho effect of its 
restoration to another. If, however, under the order of the lower Court, the property has already 
been given, there is apparently no provision to’enable the Court to compel its return. It has been 
held that the High Court cannot direct the restoration of property delivered by the Police undgr an 
illegal order of a Magistrate.—Jn re Annapurna Bai, I, L. B., 1 Bomb., 630. 

52] Ona conviction under the Indian Penal Code, section 292, sec- 
Destruction of libellous tion 293, section 501 or section 502, the Court may 
and other matter. ordey the destruction of all the copies of the thing 
in respect of which the conviction was had, and which are in the custody 
of the Court or remain in the possession or power of the person convicted. 
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The Court may, in tike manner, on a conviction under the Indian Penal 
Code, section 272, section 278, section 274 or section 275, order the food, 
drink, drug or medical preparation, in respect of which the conviction was 
had, to be destroyed. 


8. 292, Penal Oode, relates to tho selling of obscene books, &c. ; 

‘8. 208 to having in possession obscene books, &c., for the purpose of sale, &c. ; 

8. 501 to printing or cngraving matter knowing it to be defamatory ; 

8. 602 to selling or offering for sale such printed or engraved matter with such knowledge ; 
‘8. 272 to adulteration of food or drink intended for sale so as to make it noxious ; 

§. 273 to sale or offering or exposing for sale such food or drink with knowledge of its state ; 
'S. 274 to adulteration of drugs; 

‘8. 276 to sale or offering or exposing for sale such adulterated drugs; 


522 [S8. 534; Act X, 1875, 8.142; Act IV, 1874, S. 289.] When- 
Power to restore pos. Ver a person is convicted of an offence attend- 
wession of immoveable ed by criminal force, and it appears to the Court 
property. that, by such force, any person has been dispossessed 
of any immoveable property, the Conrt may, if it thinks fit, order such 
person to be restored to the possession of the same. 
No sich order shall prejudice any right or interest to or in such im- 
moveable property which any person may be able to establish in a civil suit. 


In the Code of 1872 this section used to appcar in Chapter XL which has become Chapter XII 
of this Code. Probably becauso cases under that Chapter could be dealt with only by a Magistrate 
of a District or Division of a District or of the first class, the Madras High Court held that an order 
under that section could be passed only by such officers, but there is nothing in tho torms of 8. 522 
itself or its positionin this Codo to limit the powors of a Criminal Court in this respect.—See Mad. 
H. Ct. Pro. Nov. 14, 1881; Weir, 445. 

A suit to set aside such an order must be brought within threo ycars from the date on which 
it was passed.— Limitation Act (XV, 1877) Sch. II, Art. 47, 


523 [S. 387, para. 2; Ss. 415, 416; Act IV, 1877, 8. 244.] The 
Procedure by policoupon Seizure by any Police-officer of property taken under 
aeisure of property taken section 51, or alleged or suspected to have been stolen, 
under section 5lorstolen- or found under circumstances which create suspicion 
of the commission of any offence, shall be forthwith reported to a Magistrate, 
who shall make such order as he thinks fit respecting the delivery of such pro- 
perty to the person entitled to the possession thereof, or, if such person 
cannot be ascertained, respecting the custody and production of such pro- 
perty. 
If the person so entitled is known, the Magistrate may order the pro- 
Procedure where owner Perty to be delivered to him on such conditions (if 
of property seized un- any) as the Magistrate thinks fit. If such person 
known. is unknown, the Magistrate may detain it, and shall, 
in such case, issue a proclamation specifying the articles of which such 
property consists, and requiring any person who may have a claim thereto 
to appear before him and establish his claim within six mortths from the 
date of such proclamation. . 

#90 search of the petitioner’s house certain property was found which could not be identified 
and therefore he was acquitted. On proclamation issued by the Magistrate, no one came forward to 
claim this property, on which the petitioner applied for it and offered evidence to prove that it belonged 
to him, but the istrate refused to issue process to obtain that evidence. The Calcutta High 
Oourt set aside this order holding that the Magistrate was bound to summon the witnesses named by 
the petitioner.—Sookhan Sahoo, 18 W. R., 5. ° 

Lhe following instructions ‘have been issued by the Government of Bongal (Cir. 2998, May 28, 
3868) on an opinion of the Advocate-General :— 
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‘The general rule of law with respect to moveable property fownd, of which the owners cannot 
be discovered, is, that it belongs to the finder, who may, however, be guilty of a-oriminal offence by 
appropriating it to his own use when he knows, or has the means of finding out, or does not take 
reasonable means to find out, the real owner. Thus, as rogards the finding of hiddon treasure, 
consisting of gold or silver coin or bullion, or of precious stones or other valuable property, 
the provisions of S. 2, Regulation V, 1817 (now embodied in Act VI, of 1878) apply. If after 
due notification the owner of such property may not be discoverable, such hidden treasure becomes 
the property of the innocent finder, provided it does not exccoed in amount or value the sum of 
one lakh of sicca rupees. By S.7 of the sumo Regulation the excess above that sum is declared to 
be at the disposal of Government. 

“ Wrecks are, in the first instance, to bo retained by tho salvors, who havo a special property in 
them by way of lien for the salvage. It is illogal for the Police to tako sulvod wreck out of the 
possession of the salvors, though upon discovery of wrecked property in such possession, notice of 
the same should be given by tho Police to the Magistrate of the District. 1f tho owners come for- 
ward, the matter will be one for adjustment betweon tho parties. If owners cannot bo found, then, 
subject to the salvage claims, the wrecked property belongs to the State, which may suo for its 
recovery in the samo way as tho owner might have done. Where such a course is necossary, the 
Magistrate should give notice to tho Colloctor, who will take tho necessary legal proccodings, 

“ With these exceptions, moveablo property found in tho possession of any private porson and 
not claimed, is the property of the innocent finder. 

“The provisions of Ss. 25—27, Act V, 1861, apply to all unclaimod property of which any 
officer of the Police may be the findor. 

“ The right of the State to property which is left by deccased persons and to which thero is no 
claimant stands on different grounds, and is not the subject of these ordors.” 


- 524 CS. 417; Act IV, 1877,8.244.} If no person, within such period, 
Procedure where no establishes his claim to such property, and if the person 
claimant appears within in whose possession such property was found is unable 
six months. to show that it was legally acquired by him, such pro- 
perty shall be at the disposal of the Government, and may be sold under the 
orders of the Presidency Magistrate, District Magistrate or Sub-divisional 
Magistrate or of a Magistrate of the first class empowered by the Local Go- 
vernment in this behalf. 
In the case of every order passed under this section, an appeal shall lie 
to the Court to which appeals against sentences of the Court passing such 
order would lie. 


If any Magistrate not empowercd by law in that behalf erroncously in good faith sells property 
under 8. 524, " procecdings shall not be sot aside merely on the ground of his not being so ompower- 
ed.—S. 529 (/). 

In Mapkas, all Magistrates of the first class have becn empowcred to act under 8. 624 (@az., 
1873, p. 717); also in Ovpn (Gaz., 1873, p. 3); also in Bomnay, provided thoy are not Honorary 
Magistrates, when a special order is necessary in cach caso (Gaz., 1873, p. 16). 

In the Prnzan, all Senior Officers at Head-quarter Stations undcr tho Magistrate of tho District, 
who are Magistrates of the first class, have been vested with powers under S. 524. Such powers to 
be exercised only when the Magistrate of the District is absent from Head-quartors. ~ Gaz., 1878, 
p- 75. For these purposes, the Senior Assistant Commissioner, bcing a Magistrate of tho first class 
shall be deemed to be the Senior Officor under the Magistrate, aad if there be no such officor, the 
Senior Extra Assistant Commissioner, being a Magistrate of the first cla.s, shall be so deemed.—J6td. 

A Magistrate is bound to summon witnesses named by a person to prove his claim to certain 
property seized by the Police as proporty suspected to have becn stolen.—Sookhun Sahoo, 18 


595 [S. 415, para. 2.) If the person entitled to the possession of 
Poweratosellperishable Such property is unknown or absent, and the pro- 
property. perty is subject to speedy and natural decay, or the 
Magistrate to whom its seizure is reported is of opinion that its sale would 
be for the benefit of the owner, the Magistrate may at any time direct it 
to be sold; and the provisions of sections 523 and 524 shall, as nearly as 
may be practicable, apply to the nett proceeds of such sale. 
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If any Magistrate not emgowered by law on that behalf erroneously in good faith sells pro- 
perty under 8S. 526, his proceodings shall not be set aside merely on the ground of his not being so 
empowered,—-S, 529 (/). 


_ CHAPTER XLIV. 
Or THE TRANSFER OF CRIMINAL CaSEB. 


ee aren emer 26 [S8. 64; Act X, 1875, 8. 147; Act IV, 
emcee aa 1877, 8S. 181. ] Whenever it is made to appear to the 
| High Court— 

(a) that a fair and impartial inquiry or trial cannot be had in any 
Criminal Court subordinate thereto, or 

(b) that some question of law of unusual difficulty is likely to arise, or 

(c) that a view of the place in or near which any offence has been com- 
mitted may be required for the satisfactory inquiry into or trial of the 
same or 

(2) that an order under this section will tend to the general convenience 
of the parties or witnesses. 

it may order— 

(1) that any offence be inquired into or tried by any Court not em- 
powered under sections 177 to 184 (both inclusive), but in other respects 
competent to inquire into or try such offence; 

(2) that any particular criminal case or appeal, or class of such cases 
or appeals, be transferred from a Criminal Court subordinate to its authority 
to any other such Criminal Court of equal or superior jurisdiction ; or 

(8) that any particular criminal case or appeal be transferred to and 
tried before itself. 

When the High Court withdraws for trial before itself any case from 
any Court other than the Court of a Presidency Magistrate, it shall, except 
as provided in section 267, observe in such trial the same procedure which 
that Court would have observed if the case had not been so withdrawn. 

Every application for the exercise of the power conferred by this section 
shall be made by motion which shall, except when the applicant is the 
Advocate General, be supported by affidavit or affirmation. 

When an accused person makes an application under this section, the 
High Court may direct him to execute a bond, with or without sureties, 
‘conditioned that he will, if convicted, pay the costs of the prosecutor. 

Every accused person making any such application shall give to the 
‘Notice to Public Pro- Public Prosecutor notice in writing of the applica- 
secutor of application tion, together with a copy of the grounds on which 
under this section. it is made; and no order shall be made on the 
merits of the application unless at least twenty-four hours have elapsed 
between the giving of such notice and the hearing of the application. 

Serr in this section shall be deemed to affect any order made under 
section . 


_ The powers given by this secti®m are larger than those conferred by S. 147 of the High Courts 
Criminal Procedure Act (X, 1875), under which no conviction or proceeding could be quashed “for 
want of form but only on the merits” whi ch was the rule followed on writs of certiorari but probably 
the Courts will adhere to the same ruleas generally embodied in S. 637, post. 


@ 
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Where a conviction has been arrived at by the Magistrate and the petitioner is actually sufferin 
‘imprisonment under it, it is within the discrotion of the High Court, for sufficient cause shown, ap 
on the application of the prisoner, to order the case to be removed without notice to the Crown. 
But sufficient opportunity will be given for the law officers of the Crown to support the conviction 
before a final order is passed.— Quecn v. Upendranath Dass, I. L. B., 1 Cal., 356. 

The powers of the High Court cannot be exercised in the case of an acquittal by a Magistrate, 
but only in the caso of convictions or other orders by which an accused is aggrioved or injured. 
—Corporation of Calcutta », Bheekun Ram Napit, I. L. R., 2 Cal., 290. So where after hearing the 
evidence for the prosecution and without disbelicving it, the Magistrate decided that it did not 
amount to the offence charged, it was held that, assuming that an orror of law had been committed, the 
High Court had no power to issue a mandamus to the Magistrate to commit tho accused. It was not 
& case in which the Magistrate had declined jurisdiction, but ho had cxorcised his jurisdiction and 
heard the casc.—Malcolm v. Gasper, I. L R., 2 Cal., 278. 

The objection to the conviction must have a substantial meritorious ground and not be merely 
an error of form or procedure. Such cases would for oxample bo when the Magistruto has convicted 
an accused person on a charge which he had no jurisdiction to hear and detormino, or has awarded 
@, sentence which he had no power to award, or has proccedod in such a mannor as to afford ground 
for saying that the accused person had not had reasonablo opportunity of defending himself, There 
may of course be other classes of cases in which an objection to a conviction would be entertained, 
when it could bo said that the accused had mcrits. But though an accused porson may have merits 
in the general sense of the word, and of the most substantial kind, v7z., thatthe Magistrate has come 
to a wrong conclusion on the question of the guilt or innocence, yet that is not a caso to which per se 
a remedy can be applied by means of a certiorar?. The law in short says that to quash a conviction, 

* there must be merits, not that whenever there are merits in the gencral sonse of the word the convic- 
tion will be quashed.—Reg. +, Nathalal Pitambar, 10 Bomb., 102; svo also the casos cited in the 
nute, p. 109 thercof. , 

As a general rule the High Court doos not exercise its powers of transfer in a caso of forgery or 
perjury and only on the ground that the Judge who is to try the caso has alrcady formed an opinion 
that the documont has been forged or tho perjury committed sitting as a Judge on the Civil side. 
But when the transfer can be made without risk of any impropcr intorferonce with the course of 
justice and without much inconvenience to the partics and witnesses, a transfer is not only a fair 
concession to the porson charged, but is a menns of relieving the Judge from a position which he 
himself would desire to avoid.—Arunschclla Reddi «und others, 5 Mad., 21%. §. 655, declaros that no 
Judge or Magistrate shall, except with the permission of the Court to which an appeal lies from his 
Court, try or commit for trial any case for which he is a party or personally intercsted. 

The best evidence must be offered that the Jury cannot be trusted to do their duty impartially, 
before the High Court, on an application vy the prosecution and against the wish of the accused, 
will order the transfer of a trial from one District to another on the ground that owing to popular 
excitement as to the result, a fair trial cannot be expected. There is Jess reason in India for such 
an order than in England, because the law of India imposes many safeguards against an undue bias 
by a Jury. There is the right of challenge, tho verdict nocd not bo unanimous, the power on the 
part of the Sessions Judge to refer the case to tho High Court if ho disagrees from tho verdict, the 
hearing by tho High Court itself, and the appeal of Government against an order of acquittal.—The 
Empress v. Nobogopal Bose, I. L. R., 6 Cal., 491. Sec also Krishto Chunder Ghose, 2 W. R., 68 in 
which the High Court refuscd tv transfer a case from a Magistrate, for, although he had shown a 
great want of tempcr and discretion in dealing with the petitioner’s written statement, there was not 
sufficicnt reason to suppose that there would not be a fair trial. 

The High Court will always require some very strong grounds for transferring a case from one 
judicial officer to another, especially if the grounds are personal to such officer, as it is tantamount 
to a severe censure on him.—Shankar Araji Hosking, 6 Bomb., 69, Crown Cases. 

In Sitapathi v. The Queen, I. L. R. 6 Mad., 3% the following considerations induced the Madras 
High Court to transfer for decision by itself an appeal pending before a Sessions Judge. “The 
public mind has been for several months been in a state of abnormal excitement about the convicted 
person. The most conflicting views have boen aiutertained as to his conduct and character by 
various Officials as is apparent from the reports publighed from time to time in tho public journals, 
He is an old servant of Government who has been holding a very important post. And it seems 
desirable on all these accounts thut the case should be transferred to the High Court, where it will 
have the advantage of being heard before two Judges of the highest tribunal, instead of by a single 
Judge of the subordinate tribunal, whose decision as a Judge of an Appellate Court could not be 
expected to have the same weight as that of the High Court. The transfer is likely to tend to the - 
quieting of the public mind and to be conducive to the interests of justice in that and other ways.” 

But see Jn re Ameer Khan and another, 15 W. R, 69; (8. C.) 7 B. L. B., 240 in which the 
following judgments were delivered on these points :— 

Puean, J. “It appears to me that instances drawn from the practice of the Court of Queen’s 
Bench in England with reference to the granting or withholding of write of certiorari to bring up an 


304 CRIMINAL PROCEDURE. [Ch. XLIV. 8. 526-527. 


indictment from an inferior Court are not near enough—not nearly parallel enough—to this case, as 
to afford us any real assistance in forming our judgment. In England, all criminal trials except trials 
for small offences are heard by Jury, which I may say is drawn somewhat promiscuously from a not 
very high class of the population. There is, therefore, some risk that the impartiality of the tribu- 
nal so constituted should bo affected by existing causes of popular feeling or excitement bearing on 
the matter to be tried. And then the verdict of this body is final without appeal. Any risk of 
miscarriage of this kind by such a tribunal, if it is be prevented, can only be prevented by removal 
to a better or leas prejudiced tribunal for trial. Hence a comparatively small cause may possibly be 
found inducing the Court of Queen’s Bench to remove criminal cases in England, which might not 
be sufficient to rendor a differont kind of procedure, 

‘In the present case the prisoners will be tried at Patua by a Judge assisted by Assessors of 
intelligence and of respectable independent social position, and an appeal from the decision of the 
Sessions Court will lie to this Court, both upon fact and law. Bearing this in mind, I think the 
affidavits put in on behalf ofthe prosecution do appear so far to displace the case set up before us by 
the applicants, as to remove the grounds for supposing that they will not have a fair and impartial 
trial at Patna. 

‘‘ There remains, perhaps, on the face of these affidavits themselves, enough to indicate that there 
has been a long continued, and zealous activity on the part atthe Police in procuring witnesses in 
a | pb of tho prosecution, such as may not possibly be without an effect upon the character of the 
evidence upon which the Sessions Court will have to act. 

“But although for this reason moro than common care will be required for the proper trial of the 
case, I do not sco in it sufficient causo to justify our coming to the conclusion that the Sessions Court 
at Patna is nc compotent to exercise the requisite care, 

‘Finally, it appoars to me that it is not likely that points of law will arise in the course of this 
trial, such as the Sessions Court cannot satisfactorily deal with ; and in saying this I bear in mind 
that should tho Sessions Court by any misfortune crr in this mattcr, the error can be set right after- 
wards in this Court.” 

Macruerson, /.—“ I concur in the opinion that sufficient grounds have not been made out to 
justify the High Court in transferring this case for trial before itself in Calcutta. 

“The cases rceforred to as shewing the circumstancos under which a criminal case may in England 
be brought up by certiorart for trial ina superior Court, appear to me to have little or no applicability 
to the present matter. In England there is, 1 may say, practically no appeal in a criminal case from 
the decision of the Court which trios it,—no romedy for a miscarriage of justicc. From tho 
decision of the Patna Court, if it tries this case, there is an appeal to the High Court on both facts 
and law. In my opinion, therefore, tho mere possibility or probability that difficult questions 
whether of law or fact will arise, is no reason for transferring a case. For, in the event of a 
ee on tho part of the Mofussil Court, « sufficient remedy is provided in the right of appeal to 

ourt. 


“A vory much stronger case must be made out to justify usin transferring a case to this Court, 
than would in England justify the removal of a case by certiorari.” 

Whore the only oflicers in the district competent to hear the appeal were or had beon members 
of the Road Coss Committce whose money formed the subject of the charge preferred, the High Court 
Ap hice aes > tho prisoner transferred the appeal to another District.—Dwarkanath Banerjea, 

eg Aa Bde 19 avd ate 

In some inatances where the case cannot be tried by any officer ordinarily having jurisdiction and 
the transfor to another District would cause great inconvenience and expense the High Court has 
moved Government to appoint a Magistrate specially to hold the trial.—See in the matter of Mahesh 
Chunder Banerjeo, 4 B. L. R., 1 -4pp.; Abdool Kadir, 20 W. R., 23 (S. C.), 11 B. L. B., 8 App. 

Although aflidavits contradict the finding of a Magistrate so as to show a want of jurisdiction, 
they cannot bo used as affording materials for reviewing his decision. When the charge is such 
that, if true, it would givo the Magistrate jurisdiction, his docision is final.—Reg. ». Nathalal Pitam- 
bar, 10 Bomb., 102. 


527 CS. 644; Act XI, 1874, 8 11.] The Governor General in 
Power of Governor Ge. Council may, by notification in the Gazefte of India, 
~ Gouncil to trans. irect the transfer of any particular criminal case or 
fer criminal cases and appeal from one High Court to another High Court, 
appeals. or from any Criminal Court subordinate to one High 
Court to any other Criminal Court of equal or superior jurisdiction subordi- 
nate to another High Court, whenever it appears to him that such transfer 
jee Pai the ends of justice, or tend to the general convenience of parties 
witnesses. 


"Oh. XLIV. Ss. 527, 528,] POWER TO WITHDRAW CASES, B08. 


The Court to which such case or appeal is tranéferred shall deal with 


_ same as if it had been originally instituted in, or presented to, such 
ourt. 


528 [S. 44, last para.; S. 47, para. 1; 8.48.] Any District Magis. ._ 
District or Bub-division. trate or Sub-divisional Magistrate may withdraw any 7 
®l Magistrate may with- case from, or recall any case which he has made over: 
draw or refer cases. to, any Magistrate subordinate to him, and may in- « 
quire into or try such case himself, or refer it for inquiry or trial to any other 
such Magistrate competent to inquire into or try the same. * 
The Local Government may authorize the District Magistrate to with- 
Power to authorize Dis) raw from the Magistrate subordinate to him either’ 
trict Magistrate to with. such classes of cases as he thinks proper, or parti- 
draw classes of cases. cular classes of cases. 


If a Magistrate not empowered by law in that behalf orronecusly in good faith withdraws a ease 
and tries it himself, his proceedings shall not be set aside meroly on the ground of his not being so 
empowered —S. 529 (2). 

S. 192 empowers a District- Magistrate or Sub-divisional Magistrate to transfer amy case — 
of which he has taken cognizance for inquiry or trial to any Magistrate subordinate to him, 
and a District Mugistrate can empower any Magistrato of tho first class who hgs taken cognizance 
of is case to transfor it for inquiry or trial to any othor specified Magistrate competent to deal- 

it. ‘ 

When a case is removed to another Magistrate, the ovidence must be taken de novo. §. 960 
applies only to inquiries and trials commenced by a Magistrate who has ceased to exercise jurisdic. 
tion and is suceeded by another Magistrate.—Khan Mahomed, 24 W. R., 53. 

Although the law does not require that the District Magistrato should state the reasons for 
transferring a case from one Magistrate to another, the High Court will set aside the order if it 
is clear that he has not exercised a wise or propor digcretion, ‘Thus. in a case in which after hearing 
the evidence for the prosecution, the Magistrate expressed an opinion that it was not sufficient to 
support tho charge, on which the District Magistrate removed tho case to the file of another Magia. » 
trate, the High Court set aside that order and directed the first Magistrate to conclude the trial, 
With reference to the reasons assigned by the District Magistrate for his order transferring the 
case, the High Court remarked that though these might be very good reasons for not making over | 
the caso originally to the Magistrate, they were wholly jnauthalent for removing the case from 
him at that late stage of the proceedings.—Jn re Nobocoomar Banerjen, 14 W. R., 12; (S. 0.) 
6B. L. R, 45, App. In Umrao Singh, I. L. R, 8 All, 749 the Allahabad High Court for similar 
reasons set aside the order of a District Magistrate transferring a case to another Magistrate 
after the evidence for the prosecution had been recorded. ‘The District Magistrate acted on a peti- 
tion of the accused which disclosed no adequate or satisfactory grounds for the removal of the case 
to another Magistrate nor did the Magistrate himsclf specify any reasons for his ordor. The Court 
observed—“ ‘T'he powers given by S. 528 are very large, but for this very reeson they shoyld be moat 
carefully exercised, and Magistrates of Districts should use the oxtensive discretion given them to, 
divert the course of procedure from its ordinary channel, only when it is absolutely necessary for the 
intereste of justice that they should do so.”’ 

Similarly in the unreported case of Jaffir Ali and others (commonly known as the Fennuah 
ease) the High Court held that the Magistrate acted illegally in removing, on his own motion, & 
case in which several witnesses had been examined by a subordinate Magistrate and withont giving : 
notice to the prisoners and hearing what they had to say in the matter.—Cal. H. Ct, Feb. 97, 
1877. See also Teacotta Shokdar and others, I. L. R., 8 Cal, 393 following that case and Umrao 
Singh, I. L. R. 3 All., 749. : 

A Magistrate to whom a tase had been transferred for trial rire, arn vbjection that he had °° 
no jurisdiction and proceeded to try the case. ‘The District Magistrate withdrew the case to his own’ | 
Coart and finding that he had no jurisdiction stopped proceedings. The High Oourt held that the .. 
District Magistrate is competent to call up a case to his own Court without limitation as to tha | 
stage of the proceedings at which it may be called up. and that, having the case before him, he conld . 
deal with the question of jurisdiction.—Vilactee Khanum 24 W. R., 4. But after a case has 
once been referred to another Magistrate, a District Magistrate cannot pass an , in the, 
case, unless he has subsequently formully withdrawn or recalled it to his own Court, to T 
12 W. R., 51; (8.C) 3 B. L. R., 151 app.; Grish Chander Ghose and another, 16 W, B., 40, (8. 0.) 
7B. L. B., 513; Mrs. Belilios, 12 W. RB. 63, After a warrant has been iasued for the dee of the - 
accused by the Magistrate whe had received the eemplaint and examingd the complainant, the 
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District Magistrate on withdratving the caseto his own file should proceed with the case as it then 
stood, and should not have summarily dismissed it, unless something had occurred to show that in 
fasuing the warrant the Magistrate had, from some cause or other, made a wrong exercise of his dis- 
cretion.-Raghoo Parirah, 19 W. B., 28 (8. 0.) 10 B. L. R., 26 app, 


CHAPTER XLV. 
Or IrgEeautaR PROCEEDINGS. 


529. (Ss. 82, 34, cl. ix.] Ifany Magistrate not empowered by law 
. Irregularities which do to do any of the following thir zs, namely :— 
not vitiate proceedings. 


(a) to issue a search-warrant, under section 98 ; 

(b) to order, under section 155, the police to investigate an offence ; 

(c) to hold an inquest under section 176 ; 

(d) to issue process, under section 186, for the apprehension of a 
perscn within the local limits of his jurisdiction who has committed an 
offence outside such limits ; 

(e) to take cognizance of an offence under section 191, clause (a) or 
clause (5) ; 

to transfer a case under section 192; 

(g) to tender a pardon under section 337 or section 338 ; 

h) to sell property under section 524 or section 525 ; or 

ts to withdraw a case and try it himself under section 528 ; 

erroneously in good faith does that thing, his proceedings shall not be 
set aside merely on the ground of his not being so empowered. 


Schedules IIT, IV specify the ordinary powers of Magistrates of different classes and offices and 
the additional powers with which and by whom they may be invested. 

‘6Good faith.” Nothing is said to be done or believed in good faith which is done or believed 
without que care and attention.—-S. 52, Penal Code. 


530 [S. 34] If any Magistrate, not being empowered by law 
* Zeregularities which viti- 1n this behalf, does any of the following things 
ate proceedings. (namely) :— 

(a) attaches and sells property under section 88 ; | 

(b) issues a search-warrant fgwa letter in the Post-office, or a telegram 
in the Telegraph Departinent ; | 

(c) demands security to keep the peace ; 

(d) demands security for good behaviour ; . 

(e) discharged, person lawfully bound to be of good behaviour. 

cancels a bond to keep the peace; 
y) makes an order under section 138 as to a local nuisance; 
(h) prohibits under section 143 the repetition or continuance of a public 


, Mmuisance ; 
FF isens an order under section 144; 
makes an order under Chapter XII; 
(*) takes cognizance under section 191, clause (c), of an offence ; 
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(1) passes a sentence under section 349, on proceedings recorded by 
another Magistrate ; ° 

(m) calls under section 485, for proceedings ; 

(n) makes an order for maintenance; 

(0) revises under section 515, an order passed under section 514; 

(p) tries an offender ; 

(q) tries an offender summarily ; or 

This has been held to apply to a case in which although tho Magistrate has been empowered to 

hold summary trials he adopted*that form of trial when the offence charged was one to which it had 
not been extended.—Khetter Mohun Chowrunghee, 22 W. R., 42. a 

(r) decides an appeal ; 
his proceedings shall be void. 


Schedules III. IV specify the ordinary powors of Magistrates of the several classes and offices 
and the additional powers with which and by whom they can bo invested. . 


531 [S. 70; Act IV, 1877, S. 24.] No finding, sentence or order of 
Proceedings in wrong any Criminal Court shall be set aside merely on the 
place. ground that the inquiry, trial or other proceeding in 
the course of which it was arrived at or passed took place in a wrong Sessions 
Division, District, Sub-division or other local area, unless it appears that 
such error occasioned a failure of justice. 

‘‘ Failure of justice,” or, as expressed in S. 70 of the Code of 1872, “that the accused person was 
actually prejudiced in his defence, or the prosecutor in his prosecution, by such crror.”’ 

8. 631, applies to “ other proceedings” that is, proceedings not an inquiry or trial of a person 
accused of an offence, but miscellaneous proceedings such asan investigation by the Police, and 
it contemplates that, but for some defect in local jurisdiction, tho Mayistrate was competent to deal 
with the particulur matter. ‘ 

The introduction of the words “local area” provides for a caso in which the local jurisdiction 
is not confined to the same Province or High Court, a defect in 8.70 of the Code of 1872, pointed 
out in the case of Hiramun Ayah, 21 W. R., 66, (8. C.) 13 B, L. R, 4 app. 


532. [S. 33; Act X, 1875, S. 25.] If any Magistrate or other autho- 
When irregular commit. rity purporting to exercise powers duly conferred, 
ments may be validated. which were not so conferred, commits an accused 
person for trial before a Court of Session or High Court, the Court to 
which the commitment is made may, after perusal of the proceedings, accept 
the commitment if it considers that the accused has not been injured 
thereby, unless, during the inquiry and before the order of commitment, 
objection was made on behalf either of the accused or of the prosecutiog to 
the jurisdiction of such Magistrate or other authority. 
If such Court considers that the accused was injured, or if such objec- , 
tion was so made, it shall quash the commitment, and direct a fresh inquiry’ 
by a competent Magistrate. : a 


8. 682 contemplates that the particular Magistrate was competent to deal with the offence as 
having taken place within the local limits of his jurisdiction or within an'y spocial jurisdiction cone 
ferred by the Code, but that he was not competent to make the commitment to the Court of Session 
or High Court (Jagannath, I. L. R., 3 All., 258) either because he was not empowered to make such | 

*commitment (S. 206) or was not a Magistrate competent to proceed against the accused person,an — 
European British subject (3. 443). Where it was objected that the Magistrate had acted without juris. 
diction because after examining four witnesses he discharged the accused, and then finding another 
witness in attendance he examined him and committed the accused for trial by the Court of Session, 
the Madras High Court held that the commitment was good, because there was no y Neshimiellay (re 
ing the jurisdiction of the Magistrate to commit, and there was nothing to show that the had 
been prejudiced by the i larity, that being the crucial test of a commitment by a Magistrate 
without jurisdiction.—Pro. Nov. 28, 1874, Weir, 281. 
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,., ‘tities with the party im ing the correctness of . 
: fae withotit jurisdiction — Da srcodiies Sikdar, 1% 4. ooeed with the case as it then 

Judicial and official acts have been regularly performed. P ed to show that in| 

@ commitment was made solely on evidence taken under Ps 6 a wrong exercise of his dis- 

after ho hud plonded to the chargo, the Sessions Judge ref€r.cu 

quashed, the High Court remarked that, aa the accused had pica... | 

entitled to be tried, and that, if the Sessions Judge was of opinion that the prosecution had tiut miu . 
basis for the reception under 8. 618 of evidence tuken by the Magistrate in the absence 

of the accused, he should adjourn the trial and summon the material witnesses.—In the matter of 
bar, 12 Cal. L. R, 120. 

In Inve Khamir, 10 Cal L.R, (8. 0.) 1. L. R.. 7 Cal., 662, tha commitment was made by order 
ef the Bessiont Jadge although he was empowered by law only to direct further inquiry to be mado, 
and the ascused had had no notice to appear and show canse ageinst such an order, the High Court, 
however, on the appeal of the accused refused to set aside the conviction and sentence holding that 
three aritios should have been brought to notice before the trial was held, and that thoy had 
mot caused any failure of justice. 

_ Where a Magistrate committed a prisoner ona charge, which he himself was fully competent 
to try, the.commitment was cancelled, and he was directed to hold the trial himself.—Jn re Anunt 
Kaiburto, 17 W. K., 14. 


633 [S. 346, last para.J If any Court before which a confession or 
Non-compliance with Other statement of an accused person recorded under 
Provisions of section 164 section 104 or section 864 is tendered in evidence ° 
or B04. finds that the provisions of such section have not 
been fully somplied with by the Magistrate recording the statement, it shall 
take evidence that such person duly made the statement recorded; and, 
wotwithstanding: anything contained in the Indian Evidence Act, section 91, 
such statement shall be admitted if the error has not injured the accused as 
to his defence on the merits. 


&. 688, it will tm seen, applies to a conferasion or statement recorded under 8. 164, and thas 
removos many of the difficulties experienced under the Code of 1872, S 346 of which failed to extend 
Chis romredial provision to a confession or statemont recorded under 8. 122.—Sce Bai Katan, 10 
Bemb., 166 and other canes, 

ft should also be noted that 8. 683 confers the power on any Court, not, like 8. 3446 of the Code 
of 1872, only on a Court of Session. Tf the Magistrate be required to sttend ty give evidence, 
B. 282 of the Evidence Act should be borne in mind :—-No Judge or Magiatrnte shall, except on order 

aome Court to which he is subordinate, be compelled to answer any questions as tu his own con- 
fiét (on Court as euch Judge or Magistrate, or as to anything which came to his knowledge in Court 
Me wach Judge or Magiatrate but he may be examined as to other matters whilst he wus so acting. 

; A, on hin trial before the Court of Seasion, save that a deposition was improperly taken 

H, the Magistrate. Bo cannot be compelled to answer questions as to this, except upon special 

of a superior Court.— It seema to have been doubted in the case of Empress ¢. Kudder Khan, 

. &, B., 8 All, 673 For. Bescon, whether the Court of Session and not the District Magistrate was 

the Qourt waperior to that ofa Magistrate, The present Code, however, in describing relations between 

the District Magistrate and other Magistrates in the District sometimes uses the word subordinate,” 

and sometimes “ inferior) S17 declares that all Mayistrates in a District shall be subordinate to 

the District Magistrate but inferiority would depend on a consideration of the class to which any 

‘ dalar Magistrate might belong (S. 6) and this expression, as used in Ss. 435, 436, and elsewhere, 

probably refer to their relation in the matter of appeals, in which case, a Magistrate of the 

claes would be judicially inferior nut to the District Magistrate, who is himself only a Magis- 

“ trate of that class appointed by Government to be the District Magistrate (3. 10), but to the Coast 
of Beesion which alone can hear appeals from him. 

En order to remedy an omission or irregularity in recording a confession, evidence shoald be 
taken that it wae duly recorded. Such evidence must be taken before the Court holding the trial 
wnles it is receivable under 8, 83 of the Kvidence Act or any such special circumetances recognised 
by bw. The deposition of the officer who recorded the confession taken before the committing 
ays) oe not admissible before the Sessions Court.—Noohai Mistree and another, I. L,* 

” 


B34 [(S.85.] An omission to ask any person whether he is an Euro- 
Oanteston to ask question pean British subject in a case to which the second 
| Suerte vy sdction 454, clause of section 454 applies shall not affect the 


validity of any proceedings. 
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If, however,s Magistrate, having reason to believe that an accused is An Enropeas British ube 

eot, omite to ask him whether he is such, and proceeds to try him as if he were not one, he would 

y himself open to an action for trespass.—Seo Caldor v. Halkett, 2 Moore Ind. App, 299 and othet 
cases quoted in the note to S. 454 ante, 


535 (8. 216, Expl. I, If.] No finding or sentence pronounced or 
Bffect of omission to passed shull be deemed invalid merely on the ground 
prepare charge. that no charge was framed, unless, in the opinion of 
ae of appeal or revision, a failure of justice bas been occasioned 
erevy. 

if the Court of appeal or revision thinks that a failure of justice has 
been occasioned by an omission to frame a charge, it shall order that 
a charge shall be framed, and that the trial be recommenced from the point 
immediately after the framing of the charge. 

This section does not refer to the proceedings of a Court of Confirmation under Chapter XXVH, 

Ss. 374—380, probably because under Ss. 375--380 such Court has the power to order, or itself to 

make, any further inquiry into any point bearing upon the guilt or inuocenco of the convicted or 
person. 

536 [S. 233, Frpl.} If an offence triable with the aid of aasessors 
‘Trial by jury of offence 18 tried by a jury, the trial shall not on that. ground 
triable with assessors. only be invalid. 

If an offence triable by a jury is tried with the aid of assessors, the 

tat coin veciteaace:tn6 trial shall not, on that ground only, be invalid, unlews, | 

offence triable by jury, the objection is taken before the Court records its 
finding. 

When an accused ia charged at the same trial with several offences of which sume are, and some 

aro not, triable by Jury, he shall be tred by Jury for all such offenres.—3s. 209, lust clause, A 

Seasions Judge cannot, after trying « case by Jury and tuking their verdict, before passing sentence 


troat the trial as held with the aid of assessors and the verdict of the Jury as the opinions of asses 
sors, passing his own judgment on the favta.— Bhootnath Dey and others, 4 Cal. L. 1, 4084, 


537 [S. 203, para. 3; S. 283, paras. 1,2; Sa. 400, 464, paras, 6, 7 ; 
Act LV, 1877, Sa. 31,117,177, 178.3 Subject to the 
Finding or sentence ot: 5, ‘ : ; 

when reversible by reason = previsions hereinbefore contained, no finding, sen- 
of error or omission in tence or order passed by a Court of competent juris- 
charge or other proceed: diction shall be reversed or altered under Chapter 
ings. XXVIL or on appeal or revision on account— 

of any error, omission or irregularity in the complaint, summons, 
warrant, charge, judgment or other proceedings before or during trial or in 
any inquiry or other proceeding under this Code, or 

of the want of any sanction required by section 195, or 

of the omission to revise any list of jurors or assessors in accordance 
with section 324, or 

of any misdirection in any charge toa jury; unless such’ error, onzige « 
sion, irregularity, want or misdirection has occasioned a failure of justice. 


“ Failure of justicr,” . 

This will probably be interpreted to mean, as waa expressed in 5. 70 of the Oode of 1872, tha¢ 
“the accused has been actually prejudiced in his defence, or the prosscutor “ in hia profecution by 
such error ;" prejudiced bas been held to mean, being unfairly affected as to his defence un the * merited! 
—Deva Doyal, 11 Bomb., 237. As was farther stated in that cass. the intention of the Legislature 
ia to remedy defects of a formal character which may bave arises through in advertence or neglect | 
defects which the law and the Legislature think ought not lo Le made the means of calprits 
escaping the just penalties of their crimes. 


+ 


$12 | CRIMINAL PROCEDURE. [Ch. XLVI. 8s. 580, 540. 


Although affidavits may contradict the finding of a Magistrate so as to show a want of fe- 
hon they cannot be used as affording materials for reviewing his decision ; when the charges such 
hat, if truc, it would give the Magistrate juriediction, his decision is final.—Reg. ¢. Nathalal Pitam- 
‘az, 10 Bomb , 102. 


540 [Ss. 192, 351; Act X,,1875, 8. 80; Act IV, 1877, Bs. 85, 184. ] 
Power to summon ms- Any Court may, at any stage of any inquiry, trial or 
eriel witness, or examine Other proceeding under this Code, summon any per- 
‘erson prosent. son as a witness, or examine any person in atten- 
“anoe, though not summoned as a witness, or recall and re-examine any 
xergon already cxamined ; and the Court shall summon and examine or re- 
sal] and re-examine any such person if his evidence appears to it essential 
‘0 the just decision of the case. 


Ia forwarding an application for summons for the attendance of a witness residing in a native 
Mate, care should be taken to give such « description of him that he may be easily identificd, Thus, 
‘be instance, besides hie name and his father’s name, the requiaition should indicate his age, caste, 
pnd village, and it whould be mentioned if his village in in the neighbourhood of any well-known 
‘own, ‘The probable time during which he will b- detained shyuuld alao be stated, and in fixing the 
date when his appearance in reqaired, reasonable time should be given to allow of bis being found and 
nt of. When practicable the betta allowed by Government orders for the expenses of witnesses 
should be transmitted at the time of sending the requisition. —Boftb. H. Ct. Cir., p. 41. 

A Magistrate does not wisely exercing the discretion which 8. 540 confera on him, if without 
: reason be allows witnesses on the part of the prosecution to be interposed in the midst of the 
mane of the wocused. But ‘fis entirely within the discretion of a Mugistrate to admit evidence on 
pithar side, at any stage of ti. trial, when Ie may think it necessary to do so fur the purposes of 
‘pation. —Jn ve Kussee Singh, 21 W. R.. 61. 

There is nothing to prevent a Magistrate from examining as a witness for the prosecution a per- 
on who has been auapected and arrested for the offence under trig), and who has not been dis 
hargod.— Behari Lall Boao, 7 W. R44. So also, a person apprehended by the Police and brought 
yefore the Magistrate togethor with the accused is a competent witnasa, provided that, at the time be 
vas examived, he was not charyed with the accused and upon bis trial.—Narayan Sundar, 6 Bomb., 
» Grown Caara. 

The Judge (and thia term apparently includes a Magistrate) may, in order to discover or obtain 
proof of relowant facta, sak any question be pleases, in aay form, at any time, of any witneas or of 
the parties, ahout any fact relevant or irrelevant; and neither the parties nor their agente shall be 
entitled to make any objection to any sach question ; nor without leave of the Court (this term ex- 
pressly includes a Magistrate) (o crow-examine any witness upon any answer given in reply to any 
wach queastion.—- Evidence Act (1, 18725, 8S. 165, 
| dn the oxamination-in-chief being fished, the Sessions Judge queationed alniost all the wit- 
neseon at considerable longth upon the very puinta te whack he must have knuwn that the croas- 
examination would certainly and properly be directed. The result of this was tu render the cross- 
examination of the Pleader toa grest extent inedective by exsisting the witnesses to explain away in 
anti pation the pointa which may have afforded proper ground for useful cross-cxamination. It is 
got the province of a Court to examine the witnesecs unless the Pluadere on either side bave omitted 
to put some material question: the Court: should as a rule leave the witnesscs to be dealt with 
been Headers as iid down in 8. 138.—Noor Bux Kazi, 7 Cal. LR, 886: (8.C.) 1. L. R., 6 

» 279. 

Where tho Sessions Judge thinks it neecesary to call one of the witnesses for the prosecution 
examined before the Majistrate but vot called on the part of tbe prosecution, for the purpose of 
eHolting some facta which he couaidered necessary for the prosecution, the prisoner ought to be 
all w oppartunity of putting any questions ke thinka proper in cross-examination.—Grish 
Chunder Taukdar, 1.1L. 8, 8 Gal, 614: (8.0) 5 Cal, LR, 864 

When the Counsel for the prisoncr bas examined or declined to cross-examine a witness, and 
the Court after wards of ite own motion examined him, the witness cannot then, without the permis. 
gtow of the Court, be subjacted to cross-examination, When after the examination of a witness by 
the complainant and the defendant the Court takes him ia hand, he is put under special pressure, 

Judge iv empowered to ask any question he pleases in any form about any fact relevant o® 

vant. (8.365); and he is therefore at the aame time plored under the especial protection of the 
Oourt, which may. at ite discretion, allow a party te erose-examine him, but this cannot be asked for 
a0 @ walter of right. 
‘Dep principle applies equally whether it is intended to direct the examination to the eftmess’s 
wateniont of facta, or to circumstances touching his credibility, for any question meant to impair his 
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credit tends, or is so designed, to get rid of the effect of all his answers and of each of them hove aa 
much as one that may bring out an inconsistency or a contradiction. Itis then a cross-exa tior 
upon answers, upon every answer given to the Court, and is therefore, to the Court’s control. — 
Sakharam Makundji, 11 Bomb., 166, 


54] £8. 88.] Unless when otherwise provided by any law for the 

Power to appoint place time being in force, the Local Government may 

of imprisonment. direct in what place any person liable to be imprison- 
ed or committed to custody under this Code shall be contined. 


In Mapras, the Madras Penitentiary, the European Jail at Ootacamund and the Central Jails af 
Rajahmundry, Salem, Coimbatore, Trichinopoly, Vellore and Cannanore (Gaz, December 24, 1878, 
p. 2065); in Bombay, the City Jail at Poona, the Jail at Verrowla near Poona, the District Jail at 
Kurrachi, and the Jail at Aden (@az. 1873, p. 99); and the District Jaila at Ahmedabad, Surat and 
Sattara (provided that the sentence does not exceed one month) and the District Juil at Kanara 
(provided the sentence does not exceed three months) Gaz., 1874, p. 297): in the Prnsan, the Oone 
tral Jail at Lahore, and the District Jails of Peshawur, Rawul Pindeo, Mooltan, Umballa, and Delhi 
(Gaz. 1873, p 76); in the Centuar Provinces, the Nagpore Central Jail and the Jails at Jubbul- 
pore and Raipore (Gaz., 1873, p. 80); and in Benaat, the Presidency Jail, the Hazareebaugh 
Penitentiary, and the Jails at Bhaugulpore, Midnapore, Rajshuhye, Cachur, Dacca, Darjeoling. 
Chittagong, Cuttack, Tezpore, and Patna, and the Dinapore Lock-up (Cal. Gas., 1873, p. 18)—hare 
all been appointed as places for the confinement of European British subjects sontenced to imprison: 
ment. 

542 [Act IV, 1877, 8. 159.] Notwithstanding anything containec. 

1 Iris aye ee iY " * | * an 
Powat of Presidency 10 the I risoners Te stimony Act, 1869, any Presi 
Magistrate to order pri- dency Magistrate desirous of examining, as a witness 
soner in jailtobe brought oran accused person, in any case pending before 
Mpsoreznmimaton him, any person confined in any jail within the local 
limits of his Jurisdiction, may issue an order to the officer in charge of the 
said jail requiring him to bring such prisoner in proper custody, at a time 
to be therein named, to the Magistrate for examination. 

The officer so in charge, on receipt of such order, shall act in accord- 
ance therewith, and shall provide for the safe custody of the prisoner during 
his absence from the jail for the purpose aforesaid. 

Under 8. 7 of the Prisoncr’s Testimony Act, XV of 1869, an order of the High Court used te 
be necessary in such cases, 

543 (5. 422; Act X, 1875, 8. 70.] When the services of an inter- 

Interpreter to be bouna preter are required by any Criminal Court for the 
to interpret truthfully. interpretation of any evidence or statement, he shall 
be bound: to state the true interpretation of such evidence or statement. 

Whenever any evidence is given in a language not understood by the accused and he is present 
in person, it shall be interpreted to him in open Court in a language understood by him, 

If he appears by pleader and the evidence is given in a language other than the language of the 
Court. and not understood by the pleadcr, it shall be interpreted to auch pleader in that language. 

When documents are put in for the purpose of formal proof, it shall be in the discretion of the 
Court to interpret as much thereof as appears neceasary. 8. 361. 

The Oaths’ Act (X of 1873. 8. 5) enacts that :— : 

Oaths or afirinations shall be administered to interpreters of questions put to and ovidenoe 
given by witnesses, but nothing thercin contained shall render... . 0. necessary tu administer to 
the official] interpreter of any Court, after he has entered on dutica of his office, an oath or affirma. 
tion that he will faithfully discharge those dutien. 

The following forms of oaths and affirmations have been prescribed by the several High 


Courts :— : 
By the Carertta Hieu Covrat: Cir. 12, June 7, 1873. Wilkins, $7, 


Oath, 
I swear that I will well and truly interpret, translate and explain all questions and answers, 


and all such matters as the Court may require me to interpret, tranalate and explain. 
Bo help me God. 
40 


814 CRIMINAL PROCEDURE. (Ch. XLVI. 8s. 543, 544. 


® (Affirmation.) 


1 solemnly doclare that I will well and truly interpret, translate and explain all questions and 
answers, end al! such matters as the Court may require me to interpret, translate or explain. 


By the Mapnas Hien Cover. Ang. 16, 1878. 


(Oath) 
You shall true interpretation make of the questions put to and the evidence given by the 
witncsses beforo the Court according to the best of your skill and understanding. So help you God. 


(Affirmation) 
I solemnly affirm in the presonco of Almighty God that I will truly interpret the questions put 
to and the evidence given by the witnesses before the Court according to the best of my skill and 
understanding 


By tho AurananAp Hion Cover (Cir. 4, May 2, 1873); and by the Carer Covzr, Pansan, 
Cir, X, May 8, 1873, Smyth, pp. 293, 234. (aah 
ath) 


I shall well and truly interpret what ia deposed Ly the witness between our Sovereign Lady the 
Queen and the prisover at the bar. 80 held me God. 


(Afirmation.) 
I solomnly affirm in tho presence of Almighty God that I shall well and truly interpret what is 
deposed by the witnvss botween our Sovereign Lady the Queen und the prisoner at the bar. 


544 (8. 421; Act X, 1675,8. 116; Act IV, 1877, S. 245.] Subject 
Dxpenses of complain. to any rules made by the Local Government with the 
ants and witnossos. previous sanction of the Governor-General in Council, 
any Criminal Cour. may order payment, on the part of Government, of the 
reasonable expenses of any complainant or witness attending for the pur- 


. of any inquiry, trial or other proceeding before such Court under this 
@. 


Tho following amended rulos have been issucd by the Government of Bengal for the expenses 
of complainanta and witnesses attending the Criminal Courts :— 

Vho Criminal Courts are authorized to pay, at the rates specified below, the expenses of com- 
plainanta or witnesses (1) in cases in which the prokxecution is instituted or carried on by or under 
the orders or with the sanction of the Government, or any Judge, Magistrate, or other public officer, 
or in which it shall appeur to the prosiding officer to be Jireetly in furtherance of the interests of 
tho public service; (2) in ull cases ontered in column 6 of the Schedule appended to the Criminal 

ure Code as not bailable, and (3) of witnesses in all cates in which they are compelled by 
the Magistrate to attend under the provisions of S 640 of the Code. 

No payment shall be made by Government for witnesses summoned at the instance of the com- 
plainant under 8. 244, unleas the prosecution appears to the Court of Magistrate to the in furtherance 


of the interests of pudiic yastice, but under that suction the Mugistrates may require the complainants 
to pay their cxponsus. 


Rates of Payment, 


(9.) For the ordinary labouring class of natives, two annas per diem, together with actual 
railway fare by the lowoat class. 


(6.) For natives of higher rank in life, third class railway fare and four annas per diem for 
subsistance. 
(c.) For Europeans and natives of superior rank, second class railway fare and an allowance 
to circumstances not exceeding three rupees per diem for subsistence. 
(4.) For witnesses following any profeasion, such as Medicine or Law, a special allowance 
according to circumstances. 
(") For Govornment servants, actual travelling expenses only. 

f.) In districts whore no railway exists, and in parta of Eastern Bengal where the only mode 
of travelling is by water, and in cases whore persons travel by rapid dik by road, the actual expenses 
‘ up to s maximum jimit of two rupoos por boat per diem, and four annas per mile for travelling by 
' goad, may be paid, subject to the  ahlerg that the travelling allowance is only to be given when the 


journey could not have been performed on foot, or in cases of persons whose position, or habits 
of life render it impossible for them to walk. i 7 
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Officers will be held responsible that parties of witnesses are brought to Court together, as far 
a Reape 80 as to save expense. Each person should not be allowed to charge for his own boat; 
and, if a passage is offered him with others, he will have no claim for travelling allowance. 

The number of days which should be allowed for the passage to and from will be determined by 
the officer ordering the payment in each caso. For this purpose a tablo should be preperes and kept 
in each Court, showing tho distance of each thanneh from tho sudder station and subordinate stations, 
and the number of intermediate ferries to be crossed ; the oxistonco or absenco of roads or waterways 
being also noted in the table.—Govt. Cir. 68, May 30, 1873. 

Since the promulgation of these rules, tho Licutonant-Governor of Bengal has announced that 
payment of the expenses of complainants and witnesses need not bo offered or mado in every Oase 
covered by the rules, but it is within the discretion of tho Courts to offor or make such payments, 
and that they should do so whenever they think it right whethor an application for payment be 
made or not.—Govt. of Bengal, Cir. 90, July 19, 2873, 

The following orders were subsequently issucd in further explanation of the rules :— 

The law and order of Government leavo it entirely to the discrotion of the Court to pay or not to 
pay the expenses of witnesses, and this discrotion must be oxercised without referonce to the fact of 
their oe appeared for the prosecution or defence, or any supposed cstimate of the means of the 
accuse 

Payment of witnesses’ expenses by Government is limited to heinous casos, and, as a rule, if 
the Judge believes that the witnesses were reasonably summoned without collusion or conspiracy on 
their part, he should pay their expenscs whether the prisonor is convicted or not; but if he thinks 
they are fulse and unnecessary witnesses engaged in a conspiracy to defoat justice, or that an 
unreasonable number are summoned, ho may refuse the payment of their expensos.—Govt. of 
Bengal, Cir. 151, Dec. 16, 1873. 

No necessary payment should be withheld because the budget allotment of any Court may have 
been expended. A fresh assignment will bo mado on application to Govornmont.—Govt. of Bengal 
Cir. 147, Dec. 9, 1873. 

The following rules on the subject are in force in Manras ‘— 

The Criminal Courta are authorized tu pay at the rates spocified in Rule IIL, the oxpenses of 
complainants and witnesses in cases in which tho prosecution is instituted or carricd on by or under 
the orders or with the sanction of the Government, or of any Judge, Magistrate, or other public 
officer, or when it shall appear to the Judge or Magistrate presiding over such Court to bo directl 
for or in furtherance of the interest of public justice, also in cases entered in column 5 of Sched 
II, appended to the Code of Criminal Procedure as non-bailable ; and in all cases in which the 
witnesses are compelled to attend by a Magistrate under the provisions of 8S, 640 of the Code. 

II.—For the purposes of these rule, Europeans, East Indians, and natives shall bo divided into 
three classes, and the Judge or Magistrate beforo whom they are required to appear, oifher as com- 
plainants or as witnesses, shall be carcful to fix the class with due regard tu the station in life occu- 
pied by each complainant or witness. 

1l1,—‘Travelling allowance and batta shall be puid at the rates specified below :— 



































ELIAS 
Evcrorgans on East InpIAans. 
Travelling Allowance. = _ 4 
let Class. 2nd Claas, | 3rd Class. 
Pails as ee ere 
By rail a or we = lst class fare. | 2nd class fare, . 8rd claas fare. 
By road on say «8 As. per mile. i 4 As. per milo, | 2 As. per mile. 
By sea or canal... see ... Actual expenses — | of passage. | 
Batia not to exceed aes we 3 Rs, per diem. | Re. per diem. | 8 As. per diem. 
a 
| Narives. ” 
Travelling Allowance. | eee 
Ist Claes. 2nd Claes. 3rd Class. 
= veer eee meter eect <= a | annem 
By rail a - w» | Ist claas fare. | 2nd class fare, | 3rd class fare. 
By road ee ne . | 6 As. per mile. | 2 As. per mile. 2 As. per mile. 
By seca or canal ... a | Actual cxpenscs of passags. 


Batis not to exceed bet we | 1 Be per diem. : B As. per diem. 4 As. per diem, 
mRNA SIR ON, 
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IV.—The distance for which mileage, and the number of days for which daéia, should be allowed 
for the journey to and from thé station at which the Court ia held, and for attendance at Court, shall 
be determined by the Judge or Magistrate ordering the payment in each case. 

V.—All bills for travelling allowance and datta to complainants and witnesses attending before 
the Courts of Magistrates of the second or third class shall be scrutinized by the Magistrate of the 
Division in which such Courts are situated, befure the charges included in them are finally passed. 

VI.—Whenever o Magistrat: dismiss-s a case as frivolous or vexatious, under 8. 250 of the 
Code of Criminal Procedure, no travelling allowance or betta shall be granted to the complainant in 
euch case.—Gaz., 1873, p. 1096. ; 

The following rules are in force in Bompay :— 

1.—Tho Criminal Courts arc authcriz-d to pay, at the rates specified below, the expenses of 
complainants or witnosaen (1) in eases in which the prosecution is instituted or carried on by or 
under the orders or with the sanction of the Government, or any Judge, Magistrate, or any other 
Ce officer, or in which it shall appear to the presiding officer to be directly in furtherance of the 

terosta of the public service; (2) in all cases entcred in column 6 of the Schedule appended to the 
Criminal Procedure Code aw not bailalle ; and (3) of witnesses in all cases in which they are come 
polled by the Mayistrate of his own motion to attend under the provisions of S. 540 of the Code. 

(a) European and East Indian witnesses in the mofussil,© when summoned by a Criminal 
Court to give ovidence, are to be allowed their actual expenses for carriage, when the same are not in 
excess of six annasa mils. hey arc also to be allowed a snm not exceeding Rs, 2-8 a day for sube 
siatonce if thoy demand the same. 

(6.) European and Eust Indian witnesses «oming from the mofussil to attend trials at the High 
Oourt, are to be remunorated as follows :— 

Ist Class.—-Ench person coming undcr this clasa to be allowed cight annas a mile as travelling 
expenscea for himeclf and a servant; five rnpecs & day as hotel allowance while in Bombay; and two 
rupees for carriage hire for each day he may have to attend the High Court. 

Rnd Class.—Porsons under this class to have their actual travelling expenses, three rupecs a day 
board expenses in Bombay, and one rupee pulkoe hire for cach duy of attendance at the High 

urt. 
8rd Class.— Porsona of this class to havo their actual travelling oxpenses, and Rs. 1-8 a day as 
boarding allowance. 

Notx.—The Magistrate or other authority who sends a witness to the High Court shall determine 
to which of the above classes he belunga. ‘ 

(c.) Asa general rule, Native witnesses of the better class, as Patels, Panderposhas, Merchants, 
Vakeols, and porsona of corresponding rank, as well as all witnesses who are in no way concerned in 
the couse in which their evidence is piven, but whose evidence is requried for furthering the ends of 
justico (such as attesting witnesses to depositions and inquest-reports, provided they can read and 
write) are to be allowed ix annas a day as subsistence money, and they are also to receive railway 
and other travelling expenses that have been actually incurred by them, provided the samo be 
reasonable. 

(d.) Native witnesses of the class of cultivators and menials, who would not, under ordinary 
circumatances, voluntarily incur any expense on account of special lodging when away from home, 
are to be allowed aubmstence money at the rate of four annas a day, and are also to receive railway 
and othor travelling expenses actually incurred by them, provided the aame be reasonable, 

V1.—Peculiar cases that is cases not coming under the operations of claus 4a), (4). (c) and (@) 
of Rule I) are tu be dealt with according to their own merits, and at the discretion of the Court from 
which subsistence money or travelling allowance is dem imded, 

TIT. ——When a witness lives in the same town or village in which the Court, before which he is 

uired to give evidence, is situated, the Court may award him such sum, not exceeding four annas 
aday, may compensate him for any loss he may have incurred by attendance upon the Court. 
» — ‘Bubiilatence allowance should be paid to witnunses day by day as it may become duc; payment 
ahould not bo deferred until the conclusion of 8 trial.—Bomb, H. Ct. Cirs., p. 42. 

The following rules are in force in Bertian Burau .—- 

I.—No expenses of complainants or witnesses in any criminal trial will be paid without a certi- 
fleate from the Judge, or Mugistrate, or Bench of Magistrates before whom the trial may have been 
hold that the prosecution waa decmed to be in furtherance of the interesta of public justice, and that 
the axponece of the complainants and witnesses should therefore be borne by the State. 

Il—If much certificate be granted in a ‘ summons” case, it will be necessary for the Court 
granting tho certificate to record ita reasons for considering the case to be of auch a nature. These 
reascnea will be forwarded to the Commissioner of the Division, who will note any necessary instruc- 
tions for future guidance. : 


© Any place outside tho limits of the Town of Bombay, but within the Presidency of Bombay, 
or any place outside the local limite of the Ordinary Original Civil Jurisdiction of the High Cuurt at 
Bombay, but within the Presidency of Bombay.—(as., 878, p. 454 
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III.— Witnesses summoned under 8. 540 of the Criminal Procedure Code may, in ci phar, CASAS, 
be allowed their expenses, if the presiding officer certifies that their @eposition was considered neces- 
sary to further the interests of public justice. 

IV.—On production of the cortificate, the complainants and witnesses will be entitled to receive 
expenses at the following scale on account of their journeys to and from the Court, and for the days 
during which they have been absent from their houses for the purposes of the trial. 

Provided that the allowance for cach day's attendance shall not be passed to Government Offloers 
and others remunerated by a fixed salary when attending a Court at the same station aa thoir own. 
Provided, further, that the allowances passed by Government servants and others receiving Sized 
‘ salaries shall be calculated by a consideration of the increased expenses actually incurred by them 
in consequence of their absence from home, and that the full allowance shall ordinarily only be paid 
to professional witnesses—~such as lawyers, medical men, or merchants—in consideration of their 
loss of time. ° 

let Class.—Gazetted or Commissioned Officers of Government, European or Native gentlemen, 

Actual sum spent in travelling or in conveyance to and from the Court, with an allowance 
according to circumstances, not to excecd, except in very epecial cases, Rs, 6 for cach day's absence 
from their residence to European, and Rs. 2 to Native gentlemen, 

2nd Class.—Clerks and Ministerial Officers and other Giovernment officials in a similar position. 
Native Officers of Regiments, Eurasian or Native ‘Trades-people, and other persons in a similar 

osition. 
Actual aum spent in travelling, with an allowance not to cxeced Rs. 3 for oach day's absence from 
home to European or Eurasian, and Re 1 to Native. 

3rd Class. —All others not included in the above :— six annas a day, whether spent in attendance 
at the Court or in travelling, to those who are residents of another place than that where tho Court 
is held; four annas a day to those who are residents of the place where the Court is bold, 

V.—The amount will be disbursed at the conclusion of the trials under the ordura of the Judge, 
or Magistrate, or Bench of Magistrates, trying the case, whose duty it will be to check tho statement 
of charges and deduct any charge which is unauthorized, or extravagant, or unsuitable tu the station 
in life of the complainant or witness, 

VI.—In cases committed to the Court of Session the Magistrate who commits the case will 
note in the list of witnesses the clans to which each belongs, 

VIJ.—The expenditure on this account will be adjusted asa-contingent chargo of the Court 
trying the case 

VIJI.—Tho number of days which should be allowed for the passayve to and from the Court 
will be determined by the Judge, Magistrate, or Bench in each caso For thia purpose a table shall 
be prepared showing the distance of the station at which Court is situate from the other stations ia 
the district, the number of intermediate ferries to bu crossed, and cxistence or absence of roads or 
waterways.— Gaz, 1873, Purt PV, p. 11g. 

The following rules are tn force in the CentraL Provinces, Gaz., 1875, Part I, p. 189. 

The Criminal Courta may, at their dixerction, pay, at the rates specified below, the exponses of 
complainants and witnesses in all cases which are cognizable by the Police ; in all efses entered in 
column 6 of the Schedule appended to the Criminal Procedure Code as not bailable; in all cases 
in which the witnesses are compelled to attend by the Magistrate. under 8. 640 of the Codo 
of Criminal Procedure ; and in cases where the prosecution is instituted or carried on by or undor 
the orders or with the sanction of Government or any Judge, Magistrate, or public officer, or in 
which the presiding oflicur thinks the prosecution to be directly in furtherance of the intercsts of the 

mublic 
Class .—Rs. 3 per diem, All Europeans and Eurasians of the higher und middle classes, and 
Natives of the higher classes. 

Class 1/.—Re.. perdiem. Other Europeans and Eurasians, and Natives of rcapectability gener- 
ally, such as zemindurs and tradesmen of the better sort. 

Class 111.—Annas 4 per diem, Natives below the preceding class but with some elatus, such as 
inferior zemindurs, petty tradesmen, &c. 

Class JV.—Annus 2 per diem. All Natives not included in the above classes, such as day 
labourers, &c. : 

The Court shall have absolute discrution to determine, for the purposes of thease rules, to what 
class any®person belongs. All persons residing within 6 miles of the Court may hoe considered aa 
able to come in and return on the same day, and should, ther fure, be held entitled to one day's 
subsistence, Those residing frum 6 to 12 miles may com: in one day und return the next; they 
should, therefure, draw two daya subsistence, and so on, an extra day for every 6 miles; or, in 
other words, every witness may be allowed a day's allowanco for cvery 12 miles or part of 12 miles 
he bas to travel. . 

In some cases it may be fonnd necessary to order witnesses to appear a sccond time. It will be 
for the Court to determine whether they are justified in remusining at the place where the Court sits, 
or ahould return to their homes for the tame preceding the second date of hearing ; in the former 
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case ret flew be allowed subsistence for every day they arc detained; in the latter, may be paid a 
gecond time for the journey to and from Court. ri 

Nothing beyond actual travelling expenses shall be paid to Government servants and employés 
in Government offices as it is the public time, and not their own time which is taken up by their 
having to attend as witnesses.—Gaz., 1873, p. 116. 

following rules are in force in OupE :-— 

The Criminal Courts may pay, at the rates specified below, the expenses— 

a.) Of complainants and witnesses summoned to attend the Conrts in all Sessions cases, and 
aisles into cases triable by the Courts of Session or High Court (subject to the provisions of 8. 
oid of the Code of Criminal Procedure in respect of unnecessary witnesses for the defence). 

(4.) Of the complainants and witncsses in all warrant cases. 

(c.) Of witnesses for the defence in those warrant cases only in which the Magistrate does not 
consider it necessary to act in tho discretionary power granted him by Ss, 208, 252 of requiring 

it of the expenses of a witness before summoning him. 

Clase 1.—Re. 3 por dicm, All Europeans and Eurasians of the higher and middle classes, and 
Natives of the higher classes. . 

Class IJ.—Keo. 1 per diem. Other Europeans and Eurasians and Natives of respectability, 

erally such as zemindars and tradesmen of tho better sort. 

Class 111.—Annas 4 per diem. Natives below tho preceding class but with some status, as 
inferior zomindars, potty tradesmen, &c. 

Clas I¥'.—-Annas 2 por diem. All Natives uct included in the above classes such as day- 
labourers, &e. 

2. Nothing beyond actual travelling expenses shall te paid to Government servants. 

3, Tho Courts shall have absolute discretion to determine, for the purposes of these rules, to 
what class any person bolongs. 

4. All porsons residing within 6 miles of tho Court may be considcrod as able to come in and 
return on the same day, and should, therefore, be held entitled to one day’s subsistence. Those 
residing from 6 to 12 miles may come ip on ono duy and return the next, they should, therefore, 
draw two days’ subsists ace, and so on; an extra day for every 6 miles, or in other words, every 
witness muy be allowed a duy’s allowanco for every 12 miles or part of 12 miles he has to travel. 

6. These instructions have reference only to the time occupied by witnesses in coming and 

ing, and they could receive the diot-money duo to their class for cach additional day that they may 
Fe kopt in attendance by the Court. For some cases it may be found necessary to order witnesses 
to appear a second timo It will then be for the Court to determine whether they are justified in 
remaining at the place where the Court sits, or should return to their homes for the time preceding 
the gecond date of hoaring ; in the former casc they may be allowed subsistence allowance for every 
day thoy aro detained ; in the latter they may be paid a second time for the journey to and from 
Court. Oude Gaz, Part 11, p. 34. 

The following rules are in force in the Prnjan:— 

The Criminal Courts are authorized to pay, at the rates specified below, the expenses of com- 
plainanta or ewitnesses (1) in cases in which the prosecution is instituted or carried on by, or under 
the orders, or with the sanction of, the Government, or any Judge, Magistrate, or any other public 
officer, or in which it shall appear te the presiding officer to be directly in furtherance of the intorests 
of the public service ; a in all casos entored in column 5 of the Schedule appended to the Criminal 
Procodure Code as not bailable; (3) in all cases which are cognizable by the Police; and (4) of 
witnesses in all cases in which they are compelled by the Magistrate of his own motion to attend 
under 8. 640 of the Code of Criminal Procedure. 

No payment shall be made by Ctovernment to witnesses summoned at the instance of the com- 
plainant under 8. 244, unlosa the prosecution appear tothe Court or Magistrate to be in furtheranca 
of tho interests of public justice ; but under this section the Magistrate may require the complainants 
to pay their exponses. 


A.—Ratee or Svustarence ALLOWANCB, Thar Is, ALLOWANCE FOR Bach Day's Nauceseary 
Anexsxce reom Resiognce aNp ATTENDANCE at Covat. 


Natives. 
a.) For tho ordinary labouring class, two annas per diem, 
i) For witnessos of a somewhat higher grade, four annas per diem. e 
(-.) For witnesses not included in classes (a) and (+) a sum not exceeding Re. 1 per diem. 
Europeans. 


“ 


(@.) For ordinary Euro workmen, a sum not exceeding Re. 1 per diem. 
| «) For European pale page and other Europeans of similar rank, a stim not exceeding Ra. 3 
OID. 
1 (f.) For withesses of cither nationality not coming within the scope of the abovementioned 
, Cnaeme, a special allowance according to circumstances. 


Ch. XLIV. Ss. 544, 545.] comPENsATION TO COMPLAINANT. $19 


The Court in which a complainant or witness appears shall determine the class under which the 
complainant or witness shall be ranked. 


B.—Traveriina Rares. 

When the journey is made by rail, for classes (a) and (d) third class fare. 

For olass (c), second class fare. . 

For class (4), second or third class faro at the direction of the Court. 

For claas (¢), second class fare. 

For class ( f), the fare actually paid. 

When the journey is mado otherwiso than by rail, the necessary and actual oxpenses of pie 
may be paid at the discretion of the Court; provided the expense incurred docs not exceed eight 
annas a mile. and provided that the journcy could not have been made on foot, or in the case of 
persons whose age, position, or habits of life render it impossible for them to walk. To natives in 
clase (c) and Europeans in class (/) a further sum may be allowed to cover tho cost of carriago hire 
to and from Court on the days of attendance at Court.—Smyth, pp. 123—125. 


545 (8. 308, paras 1, 2, 3; Act X, 1875, S. 106; Act IV, 1877, 
Power of Court to pay %- 186.] Whenever, under anydaw in force for the 
expenses or compensation time being, a Criminal Court imposes a fine, or con- 
out of fine. firms in appeal, revision or otherwise a sentence of 
fine, or a sentence of which fine forms a part, the Court may, when passing 
judgment, order the whole or any part of the fine recovered to be applied— 

(a2) in defraying expenses properly incurred in the prosecution ; 

(b) in compensation for the injury caused by the offence committed, 
where substantial compensation is, in the opinion of the Court, recoverable 
by civil suit. 

If the fine is imposed in a case which is subject to appeal, no such 

ayment shall be made before the period allowed for presenting the appeal 
as elapsed, or, if an appeal be presented, before the decision of the appeal, 


8. 250 enables a Magistrnte in dismissing a summons-caso which in his opinion has been brought 
on a8 frivolous or vexatious complaint to order the complainant to pay to the accused, or to each of 
the accused where there are more than one, such compongution not cxcecding fifty Rupees, as he 
thinks fit. 

In the Panjab, officors have boen desired to give compenention in all cases of a public character, 
theft, grievous hurt, &c.—Smyth, p. 114. 

Compensatiun may be given in a cane of enticing away a wife for injury done to the honour 
of the husband.—Abhon, Punj. Rec. 1878, p. 37. 

An order directing the accused on conviction to pay the complainant a certain sum is illegal, 
The Magistrate should pass a sentence of fine, and then direct that out of the sum realized, payment 
should be made to the complainant of whatever amount he thinks fit. Nor can a Magistrate order 
the accused persons generally to pay a certain sum as coste of the complainant. It is nota fine and 
the amount payablo by each is thus undetermined. —Mohesh Mondul, 3 Cal. L. R., 404. 

The grounds upon which compensation has been awarded should be distinctly stated [ Bishonath 
Mundul, 2 W. R., 58], as well aa the apccific suma to be paid to cach individual, if there are more 
complainants than one.—6 W. R., 20, C. L. 

In any case where the prosecution is on the part of Government, it shall be competent to the 
Magistrate, if the accused be convicted, to urder that the foes which are churgeablo under the ‘rales 
framed under the Court Fees’ Act, but have not been paid because the prosecution was by Govern- 
ment, shall be paid by the accused or any of them in like manner us if euch fees had been paid b 
the prosecutor in the first instance.~21 W R.,12, Rules, &c.; Cal. Gaz., 1874, p. 478. This rn 
would, however, apply only to nonecognizable cases for which aluue rules can be madvo.—See Court 
Fees Act (VII, 1870), 8. 20, Cl. it 

A Magistrate cannet order that a portion of the fine imposed ty him shall bo paid to the Ameen 
employed to hold a local inquiry in the case. It can be paid only to the person who has been in- 
jared —Moorut Lall, 6 W. KR, 93. But if such cxpensea were incurred in an inquiry held under 
B. 148 of this Code, the Magistrate may direct them to be paid as costa. 

An award of compensation should be passed in the presence of the accused, and be a part of the 
sentence or order made upon conviction, It should also bo formed ona atatement of the loss, 
agp 3 or expenses incurred at the trial. The complainant should, when under examination, state 
on what grounds he applies for compensation, and the accused will then have the agian of 
disproving his statement, for the accused person bas clearly an interest in this, since the award in 
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favour of the complainant is ¢o form an ingredient in his punishment on conviction.—Gour Churn 
Dass, 11 W. K., 53. 

If the fine has been paid away, there is no mode of compelling its refund on the reversal of the 
award. The payment should have been withheld until the expiry of the period specified in the last 
para. of 8. 5465. If an appcal be preferred, the Appellate Conrt can order the sentence to be suspend. 
ed us to the paying over the fiue to the party injured until after the decision of the appeal. The 
Court of first instance should always inform the Appellate Court of such an order, so that payment 
may be suspended. —6 W. K.,, 4, C. L, 


546 [8. 308, last para.; Act X, 1875, S. 106, last para.j] At the 
Payments to be taken time of awarding compensation in any subsequent 
into account in subse- civil suit relating to the same matter, the Court shall 
quent suit. take into account any sum paid or recovered as com- 


pensation under section 540. 


Tho ‘taking into account,” referred to in 8. 646, meana that any sum awarded as compensation 
by the Magistrate in to be taken into consideration at the time of awarding damagea in any subse- 
quent civil suit, not thafUit is to he deducted from any suin that may be given as damages in such 
suit.— Love, 22 W K., $36, Cred! rulings. 


547 Any money (other than a fine) payable by virtue of any order 
Moneys ordered to be made under this Code shall be recoverable as if it 
paid recovorable as finos., were a fine. 


This section ia new. Jt would apply to enforcement of an order of maintenance, 8. 490. It may 
be held to nuthorize an appellant to order repayment of money erronvously paid by an order of the 
Court of first instance on reversal of that order and thus to overrule he W. 2.4 C. L. quoted at 
the end of the nute to & 46 ante. 


548 [Se. 201, 276; Act XT, 1874, 5. 205 Act X, 1875,5.13; Act IV, 
1877, S. 170,] If any person affected by a judg- 
ment or order passed by a Criminal Court desires to 
have ow copy of the Judge’s charge to the jury, or of any order or deposition 
or other purt of the record, he shall, on applying for such copy, be furnished 
therewith: Provided that he pay for the same, unless the Court, for some 
special reason, thinks fit to furnish it free of cost. 


Formerly an appheation for any such copies must have been made on a paper bearing a stamp 
of one annu~-Act Vil, i870. Sch TT, Act U (a), but these fees under the Court Fees’ Act have 
been remitted.--Gas. of dadia, (B73, po 680, Copies of such papers, unless specially exempted by 
the Magistrate, will bo charged at the rate of cyght annus for every three hundred and mxty words 
or fraction of three hundred and sinty worda —déid, Sch. 1, Art. Y. 

Section GS is sabjoct te the followtiap .-= 

In exeraes of the power conferred by the Court Fees’ Act (VIL of 1870) S. 385, the Governor. 
General in Counenl bas romitted the fees leviable on account of the judyment or order passed by a 
Criminal Court and of a Judge's charge to the Jury furnished en the apphesation of any purt affected 
by auch judgment or order, provided that such person is in Jath or the Court, for some special reasoa, 
econ tit to grant such copy free of expense. —Government of India, Not 496, dated June 6, 1873. 
Wilkina, 107. 

8. 372 anfe morvover declares that exeept in a sammons-case a copy of the judgment or of a 
tranelation, if so required, shall be given to the accused person free of cost; or, in trials by Jury in 
a Court of Soasion, copy of the heads of the charge to the Jury. 

S, 210 further provides that if the accused so requires 1, a copy of the charge shall he given to 
the accused person froe of cont, if the Magistrate finds that there are suthoient grounds for commit- 
ting him for trial to the Court of Session or High Court; and S. 219 enables the accused, if he ao 
requires, to obtain free of cost a copy of the evidence of any witness examined by a Magistrate after 
acommitment and before the commencement of the trial, 

In order to aid Appellate Courts in computing the period of limitation under para. 2, 8.13 of 
the Limitation Act (IN. 1871), every Crimine] Court, subordinate to the High Court. of Bombay, 

“hae been ordered to endorse the following particulars on every copy of a judgment, order, or charge 

‘toa dury, furnished under 8S. 648 of the Code of Criminal Procedure, etz., the date on which the cop 
was applicd fur; the date on which it was ready for delivery ; the date on which it was dulivered. 
To prevent unauthorised alterations boing made, the dates should be written in letters in a distinct 


Copies of proceedings. 
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handwriting, and such endorsement should be signed by some responsible officer of the Oourt on the 
date to which it refers.— Bom. Gar., 1874, p. 601. 

In exercise of the powers conferred by Section 35 of the Court Fees’ Act, VIT of 1870, the 
cae in Council is pleased to remit the fees chargeable under the said Act in ree 
spect of — 

1st.—Copies of all documenta farnished under the orders of any Court or Magistrate to any 
Government-Advocate or Pleader or other person specially empowered in that behalf for the purposé 
of conducting any trial or investigution on the part of Gevernmout before any Criminal Court, 

2nd.— Copies of all documents which any such Advocate, Pleader or other person is required to 
fake in connection with any such trial or investigation for the use of any Court or Magistrate, or 
may consider necessary fo. the purpose of advising the Government in connection with any oriminal 

rocceding. 
. 3rd. Copies of judgments and depositions required by officers of tho Polico Department for 
conducting appeuls on behalf of Government before any Criminal Court.—Gac. India, July 21, 1879, 
Part I, p. 382. 

Ga application made by the Magistrate of the District to the Sessions Judgo for a Ory of any 
judgment delivered by him, ths Judge should permit a copy to bo made by any person whom the 
Muinteate may dopute for that purpose. Sach copies will be granted toMayistrates and committing 
officers only for their information and guidance, they are not at liberty to cavil at tho judgment of 
the Scasions Court, or enter into any discussion with the Judge upon the merits. —Cal. H. Ot. Gir, 1, 
1864. When the Judge's notes form the only record of acase, the parties should be allowed to 
have copies of such notes on paying tho authorized charge fur muking the same.—Subbayya Gaundan, 


1 Mad., 138. 
Every complainant shall apon showing good causo be entitled to reccive certified copies of 


depositions and all documents recorded in evidence in the case. Sach copies shall be made at the 
expense of the person applying for them.—Bomb. Ciag., 1879, p 471, 

A prisoner is entitled to have copies of all documents for which he asks, and which ho thinks 
necessary for his defence. A Muagistrate acts contrary tu law in determining whether such copies are 
necessary or not. He can only determine at the hearing of the case whether the documenta are 
or are not adnuasible as cvidence.—Sheeb Pershad Pandah, 14 W. R., 77. 

The terms of this section apply to all Magistrates, It was held undor tho previously oxt 
law that all prosecutors whose charges have been dismisked by a Presidency Magistrate aro affoec 
by the order of discharge and are therefore entitled to the copies of the orders made by and the 
depositions taken before the Mayistrate—Empress ¢. Dinunath Roy, 1, Cal. L. R., 190; (8. OC.) 
IL. k., 8 Cal, 166. 


549 (Reg. (Bengal) XX of 1825.) The Governor General in Council 
Delivery to Wailitary NAY make rules, consistent with this Code and the 
authorities of persons li- Army Act, 188], or any similar law for the time 
able to be tried by Court- being in furce, as to the cases in which persons sub- 
marie: ject to military law shall be tried by a Court to 
which this Code applies or by Court-martial; and when any person is 
brought before a Magistrate and charged with an offence for which he is 
liable, under the Army Act, 1881, section 41, to be tried by a Court-martial, 
such Magistrate shall have regard to such rules, and shall, in proper cases, 
deliver him, together with a statement of the offence of which he is accused, 
to the commanding officer of the regiment, corps, or detachment to which he 
belongs, or to the commanding officer of the nearest military station, for the 
purpose of being tried by Court-martial. a. 
Every Mayistrate shall, on receiving a written application for that pur- 
Apprehension of such pose by the commanding officer of any body of troops 
persons. stationed or employed at any such place, use hig 
utmost endeavours to apprehend and secure any person accused of such 


offence. 


A British-born European Soldier was committed by a Magistrate to the High Court on ac 
of murder. Application was made to have the commitment quashed, and the prisoner sent for 
trial by Court-martia!, but it was held that, as the prisoner had teu made over by the military authorl- 
ties to the Magistrate, and the Magistrate had jurisdiction, the commitment was valid.—Reg. », Jacke 
son, 22 W. R., 20 (8.C) 13. B. L. R, 474. 80 in Empress cv, Maguire, I. L R., § Cal, 18¢, it 


4] 
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qas hold that 8. 101 of the Mutiny Act was only permissive of a military trial being held, and that 
as the Court had got possession of the investigation of the offence and the military authorities had 
mot availed themsaclves of tho alternative procedure of trying the offender by a General Court- 
Martial, the commitment to the Sessions Court was regular, and the trial should proceed. 

With regard to para. 2, 8. 54 ante empowers any Police Officer, without an order froma 
Magistrate and without a warrant, to arrest any person reasonably suspocted of being a deserter from 
Her Majosty’s Army. Scc note to S. 64. 


550 [5. 137.] Police-officers superior in rank to an officer in charge 

Powers of superior of a Police-station may exercise the same powers, 

officers of police. throughout the local area to which they are appoint- 
ed, as may be exercised by such officer within the limits of his station. 


BH] CAct IV, 1877,5.17.] Upon complaint made to a Presidency 
Power tocompelrestoras Mugistrate or District Magistrate on oath of the 
tion of abducted femaios. = gbduction or unlawful detention of a woman, or of a 
female child under the aye of fourteen years, for any unlawful purpose, he 
may make an order for the immediate restoration of such woman to her 
liberty, or of such female child to her husband, parent, guardian or other 
person having the lawful charge of such child, and may compel compliance 
with such order, using such force as may be necessary. 


§52 [Act IV, 1877, 8. 242.] Whenever any person causes a Police- 
Gonwsdialion concen officer to arrest another person in a Presidency-town, 
groundlessly given in if it appears to the Magistrate by whom the case 
ohargo in Presidency: jy heard that there was no sufficient ground for caus- 
town, ing such arrest, the Magistrate may award such 
compensation, not excceding fifty rupees, to be paid by the person so causing 
the arrest to the person sv arrested for his loss of time and expenses in the 
matter, as the Magistrate thinks fit. 

In such cases, if more persons than one are arrested or complained 
against, the Magistrate may, in like manner, award to each of them such 
compensation, not exceeding fifty rupees, as such Magistrate thinks tit, 

All compensation awarded under this section may be recovered as if. it 
were a fine, and, if it eannot be so recovered, the person by whom it is 
payable shall be sentenced to simple imprisonment for such term, not ex- 
ceeding thirty days, ag the Mayistrate directs, unless such sui ig sooner 
paid. 

553 (Ss. 292, 293.) With the previous sanction of the Governor- 

Power of chartered High (teneral in Council, the High Court at Fort William, 
Courts to make rules for and, with the previous sanction of the Local Govern- 
inspection of records of ment, any other High Court established by Royal 
sonordinsre:voure Charter, may, from time to time, make rules for 
the inspection of the records of subordinate Courts. 

Every High Court not established by Royal Charter may, from time 

Power of other High to time, and with the previous sanction of the Local 
Courte to make rules for Government, 
other purposes. a 
| (2) make rules for keeping all books, entries and accounts to be kept 
. in all Criminal Courts subordinate to it, and for the preparation and trans- 
— of any returns or statements to be prepared and submitted by such 

urte ; 
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_ (6) frame forms for every proceedings in the said Courts for which it 
thinks that a form should be provided ; : 

(c) make rules for regulating its own practice and proceedings of all 
Criminal Courts subordinate to it; and 

(dq) make rules for regulating the execution of warrants issued under 
this Code for the levy of tines: 

Provided that the rules and forms made and framed under this section 
shall not be inconsistent with this Code or any other law in force for the 
time being. 

All rules made under this section shall be published in the local official 
Gazette. ° 


Tho rules and orders passed by the High Courts especially under this section are not repro- 
duced as they have become very numerous, and have bevn publishod in « convenient form under 
authority of the several High Courts. 


554 (Ss. 442, 493, para. 1; 8. 509, para. 2; Act IV, 1877, 8. 97.] 
Subject to the power conferred by section 553, and 
by the twenty-fourth and twenty-fifth of Victoria, 
chapter 104, section 15, the forms set forth in the fifth schedule, with such 
variation as the circumstances of each case require, shall be used for the 
respective purposes therein mentioned. 


555 No Judge or Magistrate shall, except with the permission of the 

Case in which Judge or Court to which an appeal lies from his Court, try or 

Magistrate is personaly commit for trial any case to or in which he is @ 

interested. party, or personally interested, and no Judge or 

Magistrate shall hear an appeal from any judgment or order passed or made 
by himself. 

Explanation.—A Judge or Magistrate shall not be deemed to be a party 
or personally interested, within the meaning of this section, to or in any 
case, mercly because he is a Municipal Cumunissioner. 

(This section is new.) 

Under 8, 487 a Judge or Magistrate 4 generally prohibited from trying any porson for any 
offences, such as conti mpts of lawiul authority, offences against public justice, or relating to doou- 
ments, specified in 8.195, when such offence is committed before himself or in contompt of his autho. 
rity, or is brought under his netice as such Judge cr Miggisteate in the course of a judicial proceed. 
ing. But this rule is subject to the cases specially provided for in Ss, 477, 480, 485, 

The law in England has thus been laidsdown by Merron and Lowi, 2/.—Lf he has any lngal inte. 
rest in the decision of the question, he is disquuditied, nu matter how sinall that interest may be. The 
law, in laying down the stoet rule, has regard not so much perhapa to the motives which might be 
supposed to bias the Judge as to the susceptibilities of the Jitigant partica, Ono important object, 
at all events, is tu clear uway everything which might engender suspicion and distrust of the 
tribunal, and so promote the fecling of confidence in the administration of justice which is a0 cawential 
to sovial order and security. —Sergeant and others ¢. Dale, 2 Q. 8. 1)., 358, iseo p. 567). 

In the case of Hem Chander Val, 20 W. ., 70 the Magistrate who tried the case and convicted 
the accused has actal under 8. 159 in holding the preliminary inquiry before the trial commenced, 
Tho Caloutta High Court (7 hear, J., Morris, J. concurring,) made the folluwing observations :— 

© The Deputy Magistrate states ‘In this, asin that case, Fowas the chief actor and investi 
tor. I have in this, ua in that, to separate, and so far asan me loa ty banish from the record, and, if it 
were possible irum my uwn recollection, facts which Ihave sien and known, und confine myself 
strictly to the evidence on the record. In fact, [have tu do that moat difficult of all things—=to, as it 
were, change my identity, and speak, write, and think, not in tus first, but third person,’ 

“ What was the particular obligation under wuichthe Deputy Magistrats supposed himself to 
have laboured, and which constrained him to ‘change,’ as he says, Lis ‘identity,’ it is perhaps difficult 
to understand. It has been held by this Court, and is accordant with the wencral principles which 

vern the conduct of an English Court of Criminal Justice, that whilc a person is not necessarily 
Lisqualifed from presiding as a Judge or acting as » juryman upon an inquiry into or investigation 


Forms. 
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of facts, because ho may havo been himself a witness of some of the facts which are the subject of the 
inquiry or investigation, if ho docs do so, he, so far from being under any such obligation, as that 
which the Deputy Magistrate seems to have referred to, is bound to state to the prisoner or other 

concerned, or to make known to him, so far as he can, what are the facts which he himself 
observed, to which he himself can bear testimony. And, moreover, the prisoner, who is being tried 
by a Judge in this situation, has n right, if he thinks it desirable, to cross-examine the Judge, who, 
under these circumstances, and to this extent, must be viewed as a witness, and his evidence should 
be recorded. It is quite erroncous, in our opinion, to suppose on the contrary, asthe Deputy Magis- 
trate appears to have supposed, that he was bound to keep out of sight altogether the part which 
he had played in the matter and to pretend (we cannot use any other word than that) that he knew 
nothing about the facta excopting so much as the witnesses told him in Court. It is always dangerous 
for any man in whose right conduct others arc concerned to set up and endeavour to carry out a fic- 
tion sach as this, It is most specially dangerous for « Judge, who is under the grave responsibility 
which attaches to the office of a criminal Judgo, to attempt anything of the kind. The Deputy Magis- 
trate, if he thought it right, aa he did, to take upon himself the duty of trying the prisoners in this 
case, ought to have made no pretence whatevor of any sort; he ought to have frankly averred and 
apenly stated in his Court all the part which he had taken, and the facts which he had observed, 
and mado his own evidence part of the record m the case. The awkwardness of a crimina) Judge 
heing the principal witnurs in the case which he has to try, is no doubt must apparent; this, however, 
is a reason for his declining to try the case, not for his endeavouring to assume an unreal character.” 

Tho case of Bholanath Son, 25 W. K.,57: (S.C.), I. L. R.,2 Cal, 23 is also important in this 

. It was there declared that no man should sit asa Judge in a casein which he has a sub- 
stantial intervat, Thus, where the accused was charged with having imposed on tho Supcrinten- 
dent of the Juil and fraudulontly getting possessica of sums of monoy, the receipt and appropriation 
of which was charged aguinst him ag criminal lircach of trust, it was held that, as the Superinten- 
dent had a substantial interest in the mutter and was by no means free from tho possibility of 
being rosponsible for the money embezzled, he was disquulitied to sit on the Bench of Magistrates 
to try the case.—Bholanath Non, 25 W. K., 67: (8. C.), I. UL. R., 2 Cal, 23. 

Oasos occasionally oceur in which a Magistrate or Judge holding that trial is in the position to 
evidence or is called bh: the defence to give evidence. low fur he is thus incapacitated has been 

uasod in sevoral cases. : 
a the caso of Mookta Singh, 18 W: K,, 60: (8. C.),4 B. LL. R., 14, the following points were 

wa i- 

A porson having to exerciso judicial functions may give evidence in a case before himself when 
such evidence can and must be submitted to tho independent judgment of other persons exercising 
similar functions sitting with him at the same timo. 

A Sessions Judge is a coinpetent witness, and the giving of evidence by him dovs not preclude 
him from dealing judicially with the evidence of which his own forma a part. 

Tho prisoner has a right to ask to have the evidence of a Sessions Judge who is trying him 
taken on a point which ho thinks makes in his favour. 

A Beasions Judge who makes a complaint before a Magistrate iy not incompetent afterwards to 
try it without the aid of a Jury, if he has no personal or pecuniary interest in the subject of the 
maa Tenia Singh, 18 W. kK 60. (8.C.) 4 BOL. RV, 

n the caso of the Govt of Bengal v. Hira Lall Dass, 17 W. R., 39 (3, C.), 8 BLL. R., 422, the 
Govt, appealed against the order of the Sessions Judge on appeal, who held that the Magistrate, 
having aa Sub-Repistrar instituted the Nae toe Was not competent to try the case. 

Tho appeal was heard by the Chief Juste and tive Judges who held, first, that the Magistrate 
waa not prohibited by the law from trying the ease, ‘The other question then arose whether there 
is any goneral rulo of law with regard to the Judge being interested which could apply and which 
would prevent the Sub-Registrar boing the Magistrate who tried the cago. The following judgment 
was delivered ; — 

Pracock, O. J.—“ Now tho interest which disqualifies a Judyeis not merely a pecuniary intercet ; 
that would be tuo limited a way of describing such an interost ; but in describing it wo ought rather to 
use the language of Norman, J, in the case of The Queen r. Mookta Singh (4 W. R..15; (3. C.),13 W. 
R., GO) that is to say “a personal or a pecuniary intervat.” A Magistrate could not try a person 
for an assault upon himacl{; and without defining prociacly what amounts to personal interest, it 
ap to me that there must be either a personal or pecuniary interest in order to disqualify a 
Judge or Magistrate from cxerciaing the aie jurisdiction which is conferred upon him. It is not 
- ia of want of jurisdiction so iach asu disability arising from interest to exercise his juris- 
c 


on in the particular case. 
“In this case I think the Sub-Roegistrar has not such an interest in the matter as disqualifics him 
from. the case; and I may observe, with reference to some of the arguments that have bedn 


weed aa to the Sub-Registrar having mado up his mind and that the accused would have no chance 
of a fair trial, that the sanction of the suporior officer, the Registrar, is required before the proseca- 
tien can be instituted, and certainly I do not consider that the proeecution will not be instituted 
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unless the Sub-Registrar has mado up his mind as to the guilt of the party. It is his duty, when he 
comes to know that an offence has been committed to cause a prosecution to be instituted ; by which 
I understand that there is primd fucte evidence of an offence having becn committed, that there is 
that which renders if proper that there should be an inquiry, and the Registrar accordingly gives 
his sanction to it; and certainly, I cannot supposo that, because an officer in his position sanctions 
the institution of a prosccution, his mind is made up as to the guilt of the party, and that he is not 
willing to consider the evidenco which may be produced beforo him when he comes to try the 
case. In this case there appears to be no such interest as would prevent the caso from going before 
the Magistrate as the trying authority ; but, as I have already said, it would be better, where it can 
be avoided, that it should not be done, and it may very well be that tho Court in its discretion would 
in similar cases direct the transfer of the case, in order that it should be tried by somo other officer.” 

The case of Hct Lall Roy, 22 W. R., 75 is somewhat similar. It was there held that, when the 
District Magistrate took an active part, if not in instituting the prosecution, yet in inviting in a 
somewhat special manner anid in procuring the ovidenco on which the prosecution was to be placed 
and was in fact afterwards instituted, and he directed tho prosecution, taking evidenco of witnesses 
before ho transferred cases to various Magistrates for trin), it was not desirable or fuir to the 
Magistrate himself that he should hear the appeals which wore consequently tranforred to the 
Sessions Court. 

So whero the same officer as Collector instituted a prosecution under the Stamp Law, and 
as Magistrate tried the case and convicted the accused, it was held that tho objection to such a trial 
was well founded on the familiar rule that the same person cannot be both prosecutor and Judge. 
The conviction was, huwever, sect aside on another ground. Nuddi Chand Poddar, 24 W. R., 1.) In 
Empress v. Grangadhur Bhunjo and others, 2 Cal. LL. R., 179; (8. C,) 1. 1. K., 8 Cal, 622, the 
convictions were set aside on this ground. See also Deoki Nandan Lall, I. Lb. 2., 2 All, 306, So also 
when the samo officer as Settlement Officer instituted tho prosecution and as Magistrato tried and 
ronvicted the accused.—Sukhari, I. L. R., 2 All, 405. 

Some Euglish Statutes contain provisions similar to those set out in the Explanation to S, 688; 
us, for instance, S 258 of the Public Health’s Act declarea that “no Justice of the Peace shall be 
deemed incapable of acting in cases under this Act by reason of his being a member of any local 
authority,” but this, it hus been held, docs not remove the disqualitication of w Justico of the Peace, 
who has acted as a member of the Committees which direeted the prosecution, to try the case afters 
wards. ‘Ihe section has not the effect of enabling a person to act as prosecutor and Judge in the 
same matter. Jt would require express terme inoan Act of Parliament to produce that effec 
The meaning of the section in clear. It was thought that there might be inconvenience in’ carrying 
out the Act owing to the difficulty in boroughs, of getting Justices to ait who are not membora of the 
Corporation. ‘The Legislature therefore went one step in the direction of removing that difficulty 
by enacting that the mere fact of membership should not disqualify the Justice The section theres 
fore removes one ground of interest merely. There is no warrant for holding that, when the Justice 
has acted a4 a member by directing @ prosecution for an offence under the Act, he in a sudiciontly 
disinterested person so asto be able to sit asia Judge at the hearing of the information.—Tho 
Queen vu. Lee, 9 Q, BL. 304. In the Queene, Handsley, 8 Q. B.., 383, it was held that, it was 
not sufficient merely to show that an adjudicating Justice is a member of the ‘Town Council, and, as 
such, has a pecuniery interest in the result of the Complaint or information, or that ho is a momber 
of the Corporation which is charged with the duty of prosecuting the offence which he sita to 
adjudicate upon, but that, in order to dinqualify the Justice, it must be established that ho has 
such a substantial interest an the result of the hearing as to make it likely that ho has a real bias 
in the matter. Snch an interest was, in the Queen on the prosecution of F.1D. Pulmer e, The 
Justices of Great Yarmouth, 8 Q. B.D., 525, held to be when the Jnstice was himself the appellant 
in one of several cases set down for hearing which «ll involved the sumo point, It wae held that 
he war disqualified from trying those cases and afterwards himaclf prosecuting his own, 

Where a Justice has such an interest a8 to give him a real biwan the matter, he cought not to 
sit on the Bench. It is immaterial what part he really took, although it may be, as waa stated 
on affidavit, that be took no part until the other Justices had unanimously determincd to convict, 
on which ho may have proposed a mitigation of the penalties und abstained from signing the 
convictions, The convictions were acconlingly quashed —The Queene. Meyer, 1 QB. D., 178, 

The interest which at Common Law disqualitios an officcr from acting in « judicial inquiry must 
be direct and certain, and not merely remote or contingent.—The Queen ¢. Manchester, Sheffield 
and Lincolnshire Ry. Co, 2 Q. B., 336. Though any pecuniary interest, however small, in the 
subject-matter prevents a Justice from acting on a judicial inguiry, the mere pormbility of bias in 
favour of one of the parties dors not, (pes facto, avoid the Justics s dewiaion. in order to have that 
effect, the bias must be shown at least to be real.—Quien oe, Rand, 1. #., 230. 


556 [S. 337.] The Local Government may deterinine what, for the 
Power to decide lan. purposes of this Code, shall be deemed to be the 
guage of Courts. guage of each Court within the territories ad- 


+ 
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ministered by such Government, other than the High Courts established by 


Royal Charter. 


Hindee has been declared by the Governmont of Bengal to be the language in ordinary use in 
the Colehan. (Not., April 26, 1867); also in the hill portion of the District of Darjecling (Caf. 
Gaz., p. 1878, 116); and Assumesc in the Districts of Kamroop, Durrung, Nowgong, Seebsagor, and 


Lakhimpore (Jéed, p. 912). 
Jn all the Districts of the Patna Division, that is, in Patna, Shahabad, Gya, Tirhoot, Sarun, 


Nagree haa been declared to be the character to be used in all Court documents, the issue of such 
documenta, except exhibits, in the Persian character being forbidden.—Govt. Bengal, Kesn. April 


18, 1880. 


567 All powers conferred by this Code on the Governor-General 
Powers of Governor- if Council or on the Local Government may be 
General in Council and exercised from time to time as occasion requires. 


Leeal Government oxer- 
Cisable from time to time. 


658 [S8s. J, 539; Act X, 1875, 8. 153; Act IV, 1877, Ss. 5, 237.) 
The provisions of this Code shall apply, so far as 
eer nee eat may be, to al! cases pending in any Criminal Court 


when this Code comes into force. 


SCHEDULE 1. 


ENACTMENTS REPEALED. 
(a).—Statute. 


es ama ene Aenean el 
Year, reign and Title. Extent of repeal. 


chapter. 








Se ay, ene: ROE? Se + RR TRE LOREEN NAMiR® om <dalmtRiRReN, arenes 








Sm te rm eee Doe 
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18 Geo. HI,chap- An Act for establishing cortain regulations Section 38. 
ter 63 for the better management of the affairs 
, of the Raat Indie Company, as well in 
} India na in Europe. 
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SCHEDULE I.] ENACTMENTS REPRALED. 827 


(b).—Acts of the Governor General in Council, 
SSL a EE LT LER TOBE TC TE EN AT 











Number and year.: Bubject. Extent of repeal. 
4 - ee 
XATITI of 1840... : Execution of process se .. , So much as has not boon repealed, 
ALV of 1860 ... « Penal Code ue oa ... , The illustrations to section 214 
V of 1861 we. Police Act ie i ies ' Section 6 and tho last nino words of 


aorction 24, 
| i; Section 36 down to and including 
! the words * Provided that.” 


XVIII of 1862 .. “Cawinal Procedure, a aa Courts... | So much as has not been repealed, 


VI of 1864 . UW hipping we Section 7, 
II of 1869 ... sustices of the Peace ~So much as baa not been repealed, 


XXII of 1870 ... Application to European British subjects So much as has not been repealed. 
of Acts conforring summary jurisdiction. 


IV of 1872. ; Panjab Laws ies .. So far as it relates to Bengal Regus 
| lation XX af 1825. 

X of 1872 = The Code of Criminal Procedure So much ag has not boen repealed, 

AI of 1874 Amending the Code of Criminal Procedure. The whole. 

XV of 1874 =... Laws Local Extent bea .. So faraa it relates to Bengal Regue 


| lation XX of 1826. 
X of 1875 we High Courts’ Criminal Procedure .. The whole Act, exerpt section 144 and 
eo much of section 146 ae relates to 
| informations, 











AX of 1875... , Central Provinecs Laws __.. «So fur as it relates to Bengal Rogue 
lation XA of 1826, 
XVIII of 1876... | Oudh Laws a se . Ditto 
IV of 1677): Presidency Magistrates ie a. The whole Act except soction 67. 
AX of 1879). Extradition se " ve Chapter TT, 
X of 1881 ... ; Coroners ss see we Sectiuns & and 9, 
(c).— Regulations. 
Namber and year. Subject. Extont of repeal, 
Bengal Regula- Jurisdiction of Courta-Martial .. , $0 much as has not been repealed. 
tion XA of 
1825. 
Ill of 1872  ... Santhal Parganas Scttlement .. So far as it relatos to Act X of 1878, 
IX of 1874 =... Arakan Hills District Laws .. $0 far aa it relates to Acta IL of 1869, 
— X of 1872, and XI of 1874, 
IIT of 1877 =... ~ Ajmer Lawe i... aes So farus it relates to Bengal Regu- 


lation AX of 1625, 





Te iknarhedundiinaLanmeananoramended ee TT 





(d).—Act of the Governor of Fort St. George in Council. 


LTT ELLIS, 
Number and year. Subject. Extent of repoal. 


VII of 1877... Police Ss a te Sectiva 9. 
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SCHEDTLE ITI. : 
Oupinazny Powgrs of Provincia, MaorsrrarTse, 


f.— Ordinary Fowers of a Magistrate of the Third Class. 


Power to arrest, or direct the arrest in his presence, of an offender; section 65. 

Power to endorse a warrant, or to crder the removal of an accused person arreated under a 
warrant; sections 83, 84 and 86. 

Power to issue proclamations in cases judicially before him, section 87. 

Power to attach and sell property in cases judicially before him, section 88. 

Power to restoro attached property, section 84, 

Power to issue eearch-warrant, section 96. 

Power to endorse a search. warrant and order delivery of thing found, section 99. 

Power to record statements or confessions during a police investigation, section 164, 

Power to authorize detention of a person during 2 police investigation, section 167. 

Power to detain an offender found in Court, section 351. 

Power to sell perishable property of a suspected charactor, soction 525, 


IT.—Ordinary Powers of a Magistrate of the Second Class, 


The ordinary powers of a Mayistrate of the third class. ° 
Power to order the police to investigate an offence in cases in tho Magistrate has jurisdiction 
to try or commit for trial, section 155. * 


IIT.—Ortiinary Powers of a Magistrate of the First Class. 


The ordinary powers of « Magistrate of the second class. 

Power to issue search-warrant otherwixe than in course of an inquiry, section 98, 

Power to issue search-warrant for discovery of persona wrongfully confined, section 100, 
Power to require accurity to keep the peace, section 107. 

Power to require security for good behaviour, section 109. 

Power to make orders, &e¢ , in posscasion cases ; sections 145, 146 and 147, 

Power to commit for trial, section 206, 

Power to stop procecdings when no complainant, section 249, 

Power to make orders of maintenance, sections 488 and 489, 


IV.—Ordinary Powers of a Sub-divtaional Magistrate. 


The ordinary powers of # Maygistrate of the first class, 

Power to direct warrants to landholders, section 78. 

Power to make orders as to local nuisances, section 133. 

Power to make orders prohibiting repetitions of nuisances, section 143. 

Power to make orders under section 144. 

Power to hold inquesta, section 174. 

Power to isane proress for person within loral jurisdiction who has committed an offence outside 
the local jurisdiction, section 186. 

Power to entertain complaints, section 191. 

Pewer to receive police-reports, section 191. 

Power to entertain casea without complaint, section 191. 

Power to transfer cases to a Subordinate Mayistrate, section 192. 

Power to pass sentence on proceedings recorded by a Subordinate Magistrate, soction 349, 

Power to acl] property alleged or suspected to have been stolen, &c., section 524, 

Power to withdraw cases other than appeals, and to try or refer them for trial; section 628. 


Vi— Ordinary Fowers of a District Magistrate. 


The ordinary powers of a Sub-divisional Magistrato, being a Magistrate of the first class, 

Power to issue search-warrants for documenta in custody of Postal or Tclograph authorities, 
section 96 

Power to discharge persons bound to keep the pence or to be of good behaviour, section 124, 

Power te cancel bond for keeping the peace, section 125. 

Power to try summarily, section 260, 

Power to quash convictions in certain caaes, nection 350. 

Power to hear appeals from orders reqniring security for good behaviour, section 406, 

Power to hear or refer appeals from convictions by Magistrates of the second and third classes, 
scction 407. 

Power to call for records, section 435. 

Power to revise orders passed under section 514; section 515. 
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SCHEDULE IV. 


ApptrionaAL Powers with wich Provincran MAGISTRATES MAY BE INVESTED. 


By tHe Loca 
VERNMENT, 


* 

POWERS WITH 
WHICH A MAGIS. 
TRATE OF THE 
FIRST CLASS 
oat BE INVES?- 


By tur Districr Ma- 
GISTRATE. 


By tre Locar 
GQOVENNNENT. 


POWERS WITH 
WHICH A MAGIS- 
TRATE OF THE 
SECOND CLASS 
MAY BE INVEsT- 


| 
| 


By THER 


MaGtaTraTe. 


POWERS. WITH 
WHICH A MAGIS. 
TRATE OF THE 


By raz Locat Gov- 
BRNMENT. 


| 


District 


(1) Power to require security for good behaviour 
section 110: 

(2) Power to make orders as to loca] nuisances, 
section 133: 
(8) Powor to make orders prohibiting repetitions 
of nuisances, section 143: 

(4) Power to make orders under section 144: 

(6) Power to hold inquesta, section 174: diy, 

(6) Power to issue process for person within 
local jurisdiction who has committed an 
offence, outside the local jurisdiction, 
section 186: 

[7) Power to take cognizance of offences upon 
complaint, section 191: 

(8) Power to take cognizance of offences upon 
police reports, section 191: 

(9) Power to take cognizance of offences upon 
information, section 191: 

(10) Power tv try summarily, section 260: 

(11) Power to hear appeals from convictions by 
Magistrates of the second and third class, 
section 407 : 

(12) Power to sell property alleged or suspected 
to have been stolen, &c., section 524, 


" a ne 
[0 rr ener 


(1) Power to make orders prohibiting repetitions 
of nuisances, section 143 : 

(2) Power to make ordors under section 144: 

(3) Power to hold inquests, section 174: 

(4) Power to take cognizance of offences upon 
complaint, section 191; 

(5) Power to take cognizance of offences upon 
polics reports, section 191: 

(6) Power to transfer cases, section 192. 


(1) Power to pass sentences of whipping, section 
32: 


(2) Power to make orders prohibiting repetitions 
of nuisances, section 143: 

(3) Power to make orders under section 144; 

(4) Power to hold inquests, section 174: 

(5) Power to tako cognizance of offences upon 
complaint, section 191: 

(6) Power to take cognizance of offences, upon 
police reports, section 191: 

(7) Power to take cognizance of offences upon 
information, section 191: 

(8) Power to commit for trial, section 206. 


(1) Power to make orders prohibiting repetitions 
of nuisances, section 143, 

(2) Power to make orders under section 144: 

(3) Power to hold inquests, section 174: 

(4) Power to take cognizance of offences upon 
complaint, section 191. 

(8) Power to take cognizance of offences upon 
police reports, section 191. 


(1) Power to make orders prohibiting repetitions 
of nuisances, section 143 : 

(2) Power to make orders under section 144: 

(3) Power to hold inquests, section 174: 

(4) Power to take cognizance of offences upon 
complaint, section 191 : 
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MAY BE INVEST. ¢ police reports, section 191 : 
(6) Power to commit for trial, section 206, 


(1) pomte to make orders prohibiting repetitions 
of nuisances, section 148 : 
(2) Power to make orders under section 144: 
| (3) Power to hold inquests, section 174 : 
( 


THIRD CLASS | ; | (5) Power to take cognizance of offences upon 


| By tHe Distaicr Ma- 
L Gisrrars. 


(4) Power to take cognizance of offences upon 
complaint, on 191: 

(5) Power to take cognizance of offences upon 
police report, section 191. 


POWERS WITH By rue Locat Gov- Power to call for records, section 486. 
WHICH A SUB- VERNMENT. 
DIVISONAL MA- 
GISTRATE MAY 
BE INVESTED. 
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SCHEDULE V. Forms. 
I.—SumMons To AN AccUSED PERson. (See section 68.) 
To ut 


Waensas your attendance is necessary to answer to a charge of (state shortly the offenos cha od), 
you are hereby required to appear in person (or by pleader, as the case may be), sas ae (BMagise 


trate) of »on the 
Horein fail not. 
Dated this day of ,18 «. 
(Seal.) (Signature.) 





Il.—Wanrnantr or Annest. (See section 75.) 
To (name and designation of the prrson or persons who is or are lo execute the warrant.) 


WHEnEAS of stands charged with tho offence of (state 
the offence), you are hereby dirccted to arrest the said , and to produce him 
before me. Herein fail not. 

Dated this day of ,18. 

(Seal.) ( Signature.) 


(See section 76,) 
This warrunt may be endorsed as follows -— 


If the said shall give bail himself in the sum of , with on 
surety in the sum of or two sureties cach in the sum of 
attend beforo mo on the ay of and to continue 89 to itond 
until otherwise directed by me, he may be released. 

Dated tii ‘day of ° , 18 

(Signature,) 
IJI.—Bonp AnD Barl-nonp arrek AxnEsT UNDER A Wannan't.—(See scotwn 86.) 

I, (name), of . being brought before the District Magistrate of 
(or, as the case may 6¢) under a warrant issued to compel my appearance to answer to the 
charge of , do hereby bind mysslf to attend in the Court of on 
the day of next to answer to the said charge, and to continue #0 to 


attend until ihsewine directed by the Court ; and in cause of my making default Ree: I bind myeelf 
to forfeit to Her Majesty the Meee Empress of India, the sum of rupees 


Dated this of ,18. 
(Signatere.) 
I do hereby declare hai hoa surty for the abovenamed of , that he shall 
“attend before nthe Court of on the day of next to 


answer to the charge a which he has Leen arrested, and shall continue so to attend until other. 
wise directed by the Court; and, in case of his making default therein, I hereby bind myself to forfeit 


to Her Maj the Queen, Em Oa hema erenee 
Dated thi day of eee 18 : ( Signatere.) 


id 
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TV.—PRocLaMATION REQUERING THE APPEARANCE OF A Person AccusEep. (See section 87. 

Wuernezas complaint has been mado before me that (name, description and address) has committed 
{or is suspected to have committed) the offence of , punishable under section of the 
Indian Penal Code, and it has been returned to a warrant of arrest thereupon issued that the said 
(name) cannot be found ; and whereas it has becn shown to my satisfaction that the said (name) has 
absconded (or is concealing himscif to avoid the service of the said warrant) ; 


Proclamation is hereby made that the sid of is required to appear at (place) 
before this Court (or before me) to answer the said complaint within days from this date. 

Dated this day of ,18 . 

(Seat) (Signature.) 


V.—PROCLAMATION REQUIRING THE ATTENDANCE oF A WitTwess. (See section 87 ) 


‘Wueneas complaint hus been made before mo that (name, description and address) has committed 

or is suspected to have committed) the offence of (mention the offence concisely) and a warrant has 

issued tocompel the attendance of (name, description and address of the witness) before this 

Court to be examinod touching the matter of the ssid complaint ; and whereas it has been returned to 

the'said warrant that the suid (name of witness) cannot be served, and it has becn shown to my sutisface 
tion that he has absconded (or is concealing himself to avoid the service of the said warrant) ; 

Proclamation is hereby made that the suid (name) is required to appear at (place) before the 


Court of on the day of next at o'clock, to be examined 
touching , the offence complained of. e 

Dated this day of a). oe 

(Seal.) (Signature.) 





Vi.—Onnsr or ATTACHMENT TO COMPEL THE ATTENDENCE OF A Witness. (See section 88.) 


To the Police-oflicer in charge of tho Police-atation at 

Wuerreas a warrant baa becn duly issued to compel the attendance of (name, description and 
address) to testify concerning a complaint pending before this Court and it has been returned to the 
said warrant that tho said (name of witness) cannot be served; and whereas it has been shown to my 
satisfaction that he has absconded (or is concealing himself to avoid the service of the said warrant) . 
and theroupon a Proclamution was duly issued and published requiring the said to 
appear and give evidences at the timo and place mentioned therein, and he hag failed to appear ; 

This is to authorizo and require you to attach by scizuro the moveable property belonging to 


the said to the value of rupece which you may find within the 
District of and to hold the said property under attachment pending the further order of this 


Oourt, and to return this warrant with an undorsemont cortifying the manner of its execution. 
Dated this day of LB: 


(Seai.) (Signature.) 





Orpen or ATTACHMENT TO COMTEL THE Arrearancer Or A Penson Accvsen. (See section 88.) 


To (name and deugnation of the person or persons tho ts or are to crecute the warrant), 
Wrarras complaint has been made before me that (name, deeription and address) has committed 
(er ia suspocted to have committed) the offence of punishable under section 
of the Indian Penal Code, nnd it has been returned to a warrant of arrest: thereupon issued that the 
gaid (name) cannot be found ; and wheroas it has been shown to my satisfaction that the said (name) 
has absconded (or is concealing himself to avoid the service of the said warrant), and thereupon a 
amation was duly issued and published requiring the said to appear to answer the said 
within days; and whereas the said is possessed of the following property 
other than land paying revenue to Government in the village (or town) of » in the District 
of » CNB, , and an order has been mado for the attachment thereof ; 
You are heroby required to attach the aaid property by seizure, and to hold the same under 
attachment ponding the further order of this Court, and to return this warrant with an endorsement 
ng the mannor of its execution. 
ated this day of » 18. 
( Seal.) ( Signature.) 





Oxpze avrnonizina aN ATTACHMENT BY THE Dercry Cosmtssiowgr as Cottector. (See 
section 88.) 
To the Deputy Commissioner of tho District of 
Wuenrzas complaint has been made before me that (name, description and ad.lress) has commit- 
ted (er is suspected to have committed) the offence of punishable under section of 
the Penal Code, and it bas been returned to a warrant of arrest thereupon issued that the 
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(same) cannot be found ; and whereas it has been shown to my satisfaction that the said (name) has 
absconded (or is concealing himself to avoid the service of the said warrant), and thereupon a 


Proclamation was duly issued and published requiring the said to appoar to answer the said 
charge within duys, but he has not appeared; and whereas tho said is possessed of 
a land paying revenue to Government in the village (or town) of in the District 
0 ° 


You are hereby authorized and requested to cause the said land to be attached, and to be held 
under attachment pending the further order of this Court, and to certify without delay what you 
may have done in pursuance of this order. 

Dated this day of , 18. 

(Seal.) 


* 


@ (Signuture.) 


VIL—WarrAnt IN THE FIRST INSTANCE TO WRING UP A Witness. (See section 90.) 


To (name and designation of the Police-oficcr or other person or gersons who is or are to execute the 
twerrant.) 


Whereas complaint has been mado before me that — of has (or is suspected to have) 
committed the offence of (mention the offence concisely), and it appears likely that (name and description 
of witness) can give evidence concerning the said complaint ; and wherens | havegood and sufficient 
reason to believe that he will not attend as u witness on tho hearing of the said complaint unless 
competied to do so ; 


This is to authorize and require you to arrest the said (name) and on the day of 
to bring him before this Court, to be examined tonching the offence complained of, 
Given under my hand and the seal of the Court, this day of , 18 . 
(Sea?.) (Signature.) 


VIIT.—Wankant TO SEARCH APTER INrorMATION OF A PARTICULAR Orrencr. (See section 96 ) 


To (name and designition of the Lulice-oficer ar other person or persons who ts or are to execute the 
warranty 

W nexras information has been laid (a complaint has beon made) before me of the commiasion 
(or suspected commission) of the offences of (mention the offence concisely), anil it haa been mada to 
appear to me that the production of (speenfy the Gang clearly) is casential to the inquiry now being 
made (or nbout to be made) into the said offence (vr suspected offence ; 

This ix to authorize und require you to search for the suid) (she (hog apecified) in the (deseribe 
the house or place, or part thereof, to whieh the search ts to be confined), and, if found, to produce the 
same forthwith before this Court ; returning this warrant, with an cndorscment cortifying what you 
have done under it, immediately upon its execution, 

Given under my hand and tho seal of the Court, this day of , 18 . 

(Seal) (Signature.) 


PRTG ano 


IX.—WARBRANT TO BRARCH &UAPECTED PLace or Deposir. (See section 98.) 


To (name and designation uf a Police-apicer above the rank of a Constable), 

Wueneas information has been bud befure me, and on duc inquiry thereupon had T have been 
led to believe that the (describe the house or other place) is used asa place for the deposit (or sale) of 
stolen property (ur, tf fur cither of the other purposes expressed, in the section, state the purpose in the 
words of the section) , 

This is to authorize and require you to cuter the said house (or other place) with such assistance 
as shall be required, and to use, if necessary, reasonable force for that purpose, and to search every 
part of the saad house (or ofher place, ar, 1f the acarch ws ta be confined toa part, specify the part clearly) 
and to seize and take possession of any property (or documents, or stamps, or seals, or coins, as 
the case may be)—[Add (when the case requires it) and also of any instruments and materials which 
you may reasonably believe to be kept for the manufacture of forged documents, or counterfeit 
stamps, or false seals, or counterfeit coin (aa the case may be)} and forthwith to bring before this Court 
such of the said ae asmay be taken possession of returning this warrant with aun endorsement 
vertifying what you have done under it, immediately upon its execution. 

Given under my hand and the seal of the Court this day of 518. 


(8cal.) (Signature.) 





: X.—Bowp To KEEP THE Peace. (See section 106.) 

Wasrrzas I, (name), inhabitant of (place). have been called upon to enter into a bond to 
the peace for the term of , 1 hereby bind myself not to commit a breach of the peac 
do any act that may probably occasiun « breach of the peace during the said term; and, in case 


o x 
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aig default therein, I hereby bind myself to forfeit to Her Majesty the Queen, Empress 
of India, the sum of rupees 


Dated this day of , 18 
(Signature.) 





XI.—Bonp ror Goop Beuaviour. (See sections 109 and 110.) 


Wuenszas J, (name), inhabitant of (place), have been called upon to enter into a bond to be of 
good behaviour to Her Majesty the Queen, Empress of India, and to all her subjecta for the term 
of (state the period), I Bereby bind myself to be of guod behaviour to Her Majesty and to all her 
ry el during the said term ; and, in caso of my making default therein, I bind myself to forfeit 
to Her Majesty"the sum of rupees ‘ 

Dated this day of , 18 
(Signature.) 
(Where a bond with sureties is to be executed, add) We do hereby declare ourselves sureties for 
the abovenamed that he will be of good behaviour to Her Majesty tho Queen, Empress of 
India, and to all her subjects during tho said term ; and, in case of his making default therein, we 
bind ourselves, jointly and severally, to forfeit to Her Majeaty the sum of rupecs ‘ 

Dated this = « day of ? | 

(Signature. ) 
e 





XIL.—Summons on I[nrormMATION OF A PROBABLE Breacuw or THE Peace. (See section 114.) 
To of 
Wurreas it has been made to appear to me by credible information that (state the substance 
of the information) and that you are likely to commit 4 breach of the peace (or by which act «a breach 
of the poace will probably be occasioned), you are hereby required to attond in person (or hy a duly 


authorized agent) at the 'Mflice of the Magistrate of on tho day of 18 , 
at ton o'clock in the fore:.oon, to show cause why you should not be required to enter into a bond 
for rupeor {when sureties are required, add and also to give security by the bond of one (or 
two, as the case may be) surety (or suroties) in the sum of rupees (cach, if more than onc)], that 
you will keep the peace for the term of 
Given under my hand and the seal of the Court, this day of 1s. 
(Seut.) ( Signature.) 


XIT.—Wannant or Commitment on FAiture to rvinp SECURITY TO KEBP THE 
Pracz., (See section 123 ) 


To the Superintendent (0. Koeper) of the jail at 
Wrennas (name and address) appeared before me in person (or by his authorized agent) on the 
day of in obedience tv a summons calling upon him to show cause why he 
should not enter into a bond for rupees with one surety for a bond with two sureties each in 
). that he the said (ave) would keep the peace for the period of months ; 
and whereas an order was thon made requiring the said (same) to enter into and find such security 
fetate the security ordered when it dugfers from that menteoned in the stanmons), and he has failed to comply 
with the said order ; 

This is to authorize and require you the said Superintendent (or Keeper) to receive the said 
fname) into your custody together with this warrant, and him safely to keep in the said jail for tho 
waid period of fferm of vnprisanment; uniess he shall in the meantime comply with the said order by 
himeelf and his surety (or sureties) entering into the said bond, in which case the same sball be 
reoolved, and the said (same) released ; und to return this warrant with an endorsement certifying 
the manner of its execution. . 

Given under my hand and the sval of the Court, this day of ,i8 sg 

(Seal.) : (Signature) 





AIV.—Waneant or ComMITtMENT ON Fattcre To yinp Sgcuxuity Fox Goop Bauavioun (See 
section 123.) 
To the Superintendent (or Keeper) of the Jail at : 
Wausnnas it has been made to appear to me that (name and deseription) has been and is lurking 
within the District of having no ostensible means of subsistence (or, and that he is uftable 
§e give any satisfactory account of himself ;) 


a 

Warazas evidence of the general character of (nams and description) has been adduced before 
me and = from which it appears that he is an habitual robber (or house-breaker, &c., as the 
wnee may be) ; 
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And whereas an order has been recorded stating the same and reguiring the said (name) to fare 
nish security for his good behaviour for the term of (state the period) by entering into a bond with 
one surety (or two or.more sureties, az the case may bc), himself for rupecs , and the said 
surety (or each of tho said sureties) for rupecs , and tho said (name) has failed to comply 
with the said order, and for such default has been adjudged impriazonment for (state the term) anions 
the said security be sooner furnished ; 

This is to authorize and require you the said Superintendent (or Keeper. to receive thie said 
(name) into your custody, together with this warrant, and him safely to keep in the said jail for the 
said period of (term of imprisonment), unless he shall in the meantime comply with tho said order by 
himself and his surety (or sureties) entering into the said bond, in which case the same shall be 
received and the said (name) released; and to return this warrant with an endorsement certifying 
the manner of its execution. 

Given under my hand and the seal of the Court, this day of »18 . 

(Seal.) (Signatwre.) 


XV.—WARRANT TO DISCHARGE A PERSON IMPRISONED ON Faitere To aive Security. (See 
sections 123 and 124). 


To the Superintendent (or Keeper) of the Jail at (or other officer im whose custody 
the person is). 

WHERRAS (name and description of prisoner) was committed to your custody undcr warrant of this 
Court, dated the day of , and hus sinco duly given security under section 
of the Code of Criminal Procedure, 

or 

and there have appeared to mo sufficient grounds for the opinion that he can be released without 
hazard to the community ; 

This is to authorize and require you forthwith to discharge the said (name) from your custody, 
unleas he is liable to be detained fur some other enuse. 

Given under my hand and tho seal of the Court, this day of , 18 . 

(Sral,) (Signature.) 


XVI—ORDER YOR THE Removan or NvIsances. (See section 133.) 


To (name, description and address). 

Wuereas it has been made to appear to me that you have caused an obstruction (or nuisance) 
to persons using the public roadway (or ofher public place,) which, &c. (describe the road or public 
place), by, &c. (state what tt is that causes the obstruction or nuisance), and that such obstruction (or 
nuisance) still exists ; 





or 
Wueneas it has been made to appear to me that you are currying on as owner, or manager, 
the trade or occupation of (slate the particular trade or occupation and the place where it is carried on), 
and that the same is injurious to the public health (cr comfort) by reason (state briefly in what 
manner the injursous effects are caused), aud should bs suppressed or removed toa different place ; 
or 
Wnreeeas it has been made to appear to me that you are the owner (or urc in possession of or 
have the contro! over) a certain tank (vu well or excavation) adjacent to the public way (describe the 
thoroughfare), and that the safety of the public is endangered by reason of the said tank (or 
well or excavation) being without a fence (or insecurely fenced) ; 
or 
Wouenreas, &c., &c., (aa the case may be) ; 
I do hereby direct and require you within (state the time allowed) to (etute what ta required to be 
done to abate the nuisance) or to appear at in the Court of on the 
day of next, and to show cause why this order should not be enforced ; 
or 
I do hereby direct and require you within (state the time aliwued) to cease carrying onthe said 
trade or occupation at the eaid place, and not again to carry on the same, or to remuve the said trade 
from the place where it is now carried on, or to appear, &c. ; 
or 
I do hereby direct and require you within (state the time allowed) to put up a sufficient fence 
(stale the hind of fence and the part to be fenced) or to appear, &c. 


or 
I do hereby direct and require you, &c., &. (as the case may be). 
Given under my hand and the seal of the Court, this y of , 18. 
(Seet.) ( Signature.) 
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XVIL—MaciergatTe’s ORDER coNnsTITUTING A JuRY. (See section 188.) 


Warngas on the day of » 18 ,an order was issued to (name) requiri 
him (state the effect of the order), and whereas the said (name) has applied to medy a petition beari 
date the day of for an order appointing a Jury to try whether the said reuitad 


order is ronsonable and proper; I do hereby appoint (the names, §c., of the jive or more Jurors) to be 
the Jary to try and decide the said question, and do require the said Jury to report their decision 


within days from tho date of this order at my office at : 
Given under my hand and the seal of the Court, this day of ,18~«. 
(Seal ) (Signature.) 





XVIII.—Magistaate’s Notice axp PEReMProRy ORDER APTER THE FinDING BY A JURY. (See 
sectton 140.) 
To (naw, description and address). 
L HeRgny give you notice that the Jury duly appointed on the petition presented by you on 
ay of have found that the order issued on the day of 
requiring you (state substantially the requisition in the order) ia reasonable and proper. Such order has 
deon made absolute, and [hereby direct and require you to obey the said order within (slate the 
time allowed) on peril of the penulty provided by the Indian Penal Code for disobedience thereto. 
Given under my hand and the seal of the Court, this duy of ,18 . 
( Seal.) (Signature.) 


XIX.—IysuNcTION TO PROVIDE AGAINST Imminent DANGER PENDING INquiBY BY Juny. (Sees 
arefron 142.) F 

Lo (name, description and address). 

Wuersas the inquiry by a Jury appointed to try whether my order issued on the 
day of » 18 » is reasonable and proper is still pending, and it has been made to 
appour to me that the n usance mentioned in the said order is attended with so imminent serious 
danger to the public u; to render necessary immediate measures to prevent such danger, I do 
hereby, under the provisions of «ection 142 of the Code of Criminal Procedure, direct and enjoin 
you forthwith to (state plamly what ta required to be done as a temporary safe-guard), pending the 
result of the local inquiry by the Jury. 

Given under my hand und the seal of the Court, this day of ,18 «. 

(Seai.) (Signature ) 


XX.— Maaiatrater’s Oupsr PROWIBITING THE Repetition, &¢., OF A Nvisancr. (See section 143.) 


To (name, deseription and address). 

Wneuras it has been made to appear to me that, &e. (state the proper recital, guided by Form 
No. XVI or Form No. XXL as the case may be) ; 

Ldo hereby strictly order and enjoin you not to repeat the said nuisance by again placing or 
causing or permitting to be placed, &e. (as the case may be). : 

Given under my hand and the veal of tho Court, this day of TBS 

oe) (Signature.) 





XXI.—Magretnate’s Onvew To rREvVENT Onsrrection, Riot, &c. (See section 144.) 


To (name description aud address), 

Whewras it has been made to appear to me that you are in possession (or have the manage- 
ment) of (describe clearly the property), and that, in digging a drain on the said land, you are about to 
throw or place a portion of tho earth and stones dug up upon the adjoining public road, so as to 
occasion risk of obstruction to persons using the road ; 

or 

Wrenrrss it has been made to appear to me that you and a number of other persons (mention 
the clder of persons) arc wbout to mect and proceed in a religious procession along the public street, 
&o. (as the case may be), and that such procession ix likely to lead to a riot or an affray ; 

or 

Wruenrsas. &., &¢ (as the cause may be); 

I do hereby order you not to place or permit to be placed any of the earth or stones dug from 
your land in any part of the said ruad ; 

or ad 
: I do hereby prohibit the procession paesing slong the said street, and strictly warn and enjoin 
, YOu not to take any part in such procession (cr, as the case recited may require), 
Given under my hand and the scal of the Court, this day of 


,18 . 
(Seal. ) (Sitgnature.) 
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XXIL—Macrerrare’s Orpen pecriariva Party ENTITLED TO RETAIN Possesston or LaNp &c., uF 
Dispvre. (See section 145.) . 


It appearing to me, on the groun/ls duly recorded, that a dispute, likoly to induce a breach 
the peace, existed between (describe the partics by name and residence, or residence only if the depute be 
between bodies of villagers) concerning certain (stute covcisely the subject of dispute) situate within the 
local limits of my jurisdiction, all the said parties wero called upon to give in a written statement 
of their respective claimaas to the fuct of actual possession of tho said (the subject of dispute), and 
being satisfied by due inquiry had thereupon, without reference to the merits of the claim of either 
of the said parties to the legal right of possossion, that the claim of actual possession by the said 
(name or namesor description) is true, 

I do decide and declare that he is (or they aro) in possossion of tho said (the subject of dispute) 
and entitled to retain such possession until ousted by due course of law, and do strictly forbid any 





disturbance of his (or their) possession in the meantime. . 
Given under my hand and the seal of tho Court, this day of 28 «. 
(Seal.) (Signature.) 
XXTII.—Wakrnant or ATrAcHMENT IN THE Case or A Dispute As TO THE Possession or LAND, 
&e. (See section 146.) - 
To the Police-officer in charge of the Police-station at lor, To the Collector of }: 


Whereas it has been made to appear to me that a dispute likely to induce a breach of the peace 
existed between (describe the partics concerned by name and residence, or residence only tf the diapute be 
betucen bodies of villagers) concerning certuin (state concisely the subject of dispute) situate within the 
limits of my jurisdiction, and the said parties were thereupon duly called upon to state in writing 
their respective claims as to the fact of actual possession of the said (the subject of dispute), and wheree 
faa, upon due inquiry into the said cluims, I havo decided that neither of tho said parties was ia 
possession of the said (the sudject of dixpute) [or 1 am unable to sutisfy myself as to which of tho said 
parties was in possession as aforesaid) ; 

This is to authorize and require you to attach tho said (the subject of dixpute) by taking and 
keeping poscession thereof, and to huld the same under uttachment until the decree or order of a 
competent Court determining the rights of the parties, or the claim to possession shall have been 
obtained ; and to return this warrant with an endorsement certifying the manner of its execution. 


Given under my hand and tho seal of the Court, this day of 18 . 
(Seal.) (Signature.) 
Ps eats 
XAIV.—MaAcrsTeate’s OnpER PROMIBITING THE DOING OF ANY THING ON LAND on Water. (See 
section 147.) g 


A visrvtTe having arisen concerning the right of uso of (state concisely the subject of si ee | 
situate within the limits of ny jurisdiction, the possession of which land (or water) is claim 
exclusively by (describe the person or persons), and it appearing to me, on due inquiry into the same, 
that the said land (vr water) bas been open to the enjoyment of such use by the public (or if by an 
individual or a class of persons, describe him or them), and, (if the use can be enjoyed throughout 
the year) that the said usc has been enjoyed within threo months of the institution of the said 
inquiry (or if the use is enjoyable only at particular seasona, say “‘ during tho lust of the seasons at 
which the same is capable of being enjoyed”); 

I do order that the said (the claimant or clarmants of possession), or any one in their interest, 
shall not take (or rctain) posseasion of the said land (ur water) to the exclusion of the enjoyment of 
the right of use aforesaid, until he (or they) shall obtain the decree or urder of a computunt Court 
adjudging him (or them) to be entitled tu exclusive possession, 

Given under my hand and the seal of the Court, this day of »18 . 

( Seal.) ( Signature.) 

XXV.—Bonp anp Baii-BOND ON A PRELIMINARY INQUIRY BEPORE A PoLick-orricer, (See 
section 169.) 


I, (name), of , bing charged with the offence of ,and after inquiry re. 
quired to appear before the Magistrate of ‘ : 
or 
and after inquiry called upon to enter into my own recognizance to appear when required, do 
hereby bind myself to appear at , ia‘the Court of ,on the day of 
next (or on such day as I may hereafter be required to attend) to answer further to the said c 
and, in case of my making default herein, I bind myself to forfeit to Her Majesty the Queen, 
Empress of India, the sum of ru P 
Dated this day o ,» 18 





(Signature.) 
49 
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I hereby declare myself (o/ We jointly and severally declare ourselves and each of us) surety 
(or sureties) for the above-said that he shall attend at ,in the Court of 
on the day of next (or on such day as ho may hereafter be required to attend) 
further to answer tothe charge pending aguinst him, aad, in case of his making default therein, I 
hereby bind myself (or we hercby bind ourselves) to forfeit to Her Majesty the Queen, Empress of 
India, the sum of rupees ; 

Dated this day of 18. 


% 
® 


(Signature) 





XXVIL—Bonpn To prosecuTe om GIVE Evinence. (See section 170.) 


I, (name), of (place), do heroby vind myself to attend at in the Court of at 
o'clock on the day of next, and then and there to prosecute and give evidence, (or to 
ive evidence) in the matter ofa charge of against one 4. B., and, in case of making 
Fofanlt herein, I bind myaclf to forfeit to Her Majesty the Queen, Empress of India, the sum of 
Dated this day of ,18 . 
(Signateure.) 


XXVIL.—Norticx or Commituznt sy Maaqisrnatz ro Government PLeapEn. (See section 218.) 


The Magistrate of hereby gives nutice tiat he has committed one for triul at the 
next Sessions; and the Magistrate hereby instructs the Government Pleader to conduct the prose- 
ention of the snid case. 
The charge against the accused is that, &c. (state the offence as in the charge.) 
Dated this day of ,18—Ct« : 


(Signature.) 


PERpeao ERAGON 


XXVITI—Cuarans, (See sections 221, 222, 223.) 
(1) Cuanggs with one Heap. 


a) I, [nameand office of Magistrate, §c.], hereby charge you [name of accused person] as follows :— 
( That you, on or ee the r day of , at waged war against Her 
2 ajesty the Queen, Empress of India, and thereby committed an 
On Ponal Code, section 121, offence punishable aide Section 12) of the Indian Penal Code, and 
within tho cognizance of the Court of Session [when the charge vs framed by a L'reaiiency Magistrate, 
Sor Court of Sussion audstitute Migh Court). 
(c) And I hereby direct that you be tried by the said Court on the said charge. 


[Signature and seal of the Magistrate. 
{To Be sudstituted for (b):—] 
(2) That you, on or about the day of oat - qith tho intention of 
On section 124. inducing the Honuvurable A. B., Member of the Council of the Gover- 
nor Geucral of India, to refrain from exercising a lawful power us 
auch Member, assaulted such Member, and thereby committed an offence punishable under scetion 124 
of the Indiun Penal Code, and within the cogniaunee of the Cout of Session or Ifigh Court]. 
(8) Yhat you, being a public servant in the Department, directly accepted from [stare 
Qn section 181. the mame}, for another party [tate the naie), a gratification, other 
, than legal remuncration, as a motive for forbearing to do an official 
act, and thereby committed an offence punishable under section 1-1 of the Indian Penal Code, and 
within the cognizance of tho Court of Scssion [or High Court}, 


(4) ‘That you, on or about the day of pat , did [or omitted to 

On section 168. do, as the case may be) __, Buch conduct being contrary to 

ae the provisions of Act , section , and known by you to 

be prejudicial to : , and theruby committed an offence punishable under section 166 
of the Indian Penal Code, and within the cognizance of the Court of Session [or High Court]. 

(6) That you, on or about tho , day of , at , in the course of the 

Qn section 199. trial of , before . before , stated in 

ovidence that “ which statement you either knew 


or believed to be false, or did not believe to be true, and thereby committed an offence punishable 
tor i gen of the Indian Penal Code, and within the cognizance of the Court ‘of Session 
or urt). : 
(6) That you, on or about the day of , at , committed culpable 
On section 804. homicide not amounting to murder, causing the death of 
_._ and thereby committed an offence punishable under section 304 of the 
Indian Penal Code, and within the cognizance of the Court of Scssion [or High Court]. 
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(7) That you, on or about the day of » at . abotted the commis- 
On gactinn aon sion of suicide by A. B., a person in a sfAto of intoxication and thereby 
committed an offence punishable under section 306 of the Indian 
Penal Code, and within the cognizance of the Court of Session [or High Court]. 
(8) That you, on or about the day of » at , voluntarily caused 
Ga gestion a3 grievous hurt to , and thereby committed an offence p 
sri aad alfle under section 325 of the Indian Penal Code, and within the cog- 
nizanc® of the Court of Session Me High Cuurt]. 
(9) That you, on or about the day of , at , robbed [state the nite] 
oer aes and thereby committed an offence punishable under section $92 of the 
< Indian Penal Codo, and within tho cognizance of the Court of Session 
{or High Court). 
(10) That you, on or about the day of , at _ committed dacoity, 
Gaiaadtion son: an offence punishable under section 395 of the Indian Penal Code, and 
within the cognizance of the Court of Seasion [or High Court). 
(In cases tried by Magistrates, sutstitute “ within my cognizance” for within the cognizance of the 
Court of Session,” and in (c) omit “ by the said Court.’’] 5 


(11)—CHARGES WITH TWo oR MORE HBAbs. 
: (a) I, [name and office of Magistrate, §¢.,] hereby chargo you [name of accused person} as 
follows :— 
(6) First.—That you, on or about the day of . at » knowing a coin 
to be counterfeit, delivered the samo to anothur person, by name 4, B,, 
On section 241. as genuine, and therchy committed, an offence punishable under sec. 
tion 241 of the Indian Penal Code, and within the cognizance of tho Court of Session [or High 
Court}. 
onaliy. —"That you, on or about tho day of » at , knowing a coin 
to be counterfeit, attempted to induce another person, by name 4. 2, to receivo it as genuine, and 
thereby committed an offence punishable undor section 241 of the Indian Penal Codo, and withia the 
cognizance of the Court of Session [or High Court]. 
(c) And I hereby direct that you be tried by the said Court on the said chargos. 
[ Seynature and seal uf the Magistrate.) 


» [To be substituted for (b):—] 


(2) First.—That you, on or about the day of » at , committed murder 

by causing the death of _  , and thereby committed an offence 

On sections 302 and 305. punishable under section 302 of the Indiun Penal Code, and within the 
cognizance of the Court of Session for High Court]. 

Secondly,— That you, on or about the day of » at » by causing the 

death of , committed culpable homicide not umounting to murder, and thereby committed an 


offence punishable under section 304 of the Indian Penal Code, and within tho cognizance of the 
Court of Session [or High Court]. 
(3) First.—That you, gn or about the day of , ut , committed thoft, and there- 
Gaccateneaewak by committed an offence punishable under section 379 of the Indian 
Z ae ons 379 and 392. Penal Code, and within the cognizance of the Court of Bossion [or High 
ourt]. 

Secondiy.—That you, on or about the day of , ut committed theft, “ae 
made prepiration for causing death to a person in order to the committing of such theft, 
thereby committed an offence punishable under section g8z of the Indian Penal Code, and within 
the cognizance of the Court of Sesmon [or High Court] 

Thirdly, —That you, on or about the day of , at , committed theft, having made 
preparation for causing restraint to a person in order to the effecting of your cscape aftur the com. | 
mitting of such theft. and thereby committed an offence punishable ander section 382 of the [udian 
Penal Code, and within the cognizauce of the Court of Session [or High Court]. 

Fourthly.—That you, on or about the day of , at , committed theft, having 
made preparation for causing fuar of hurt to a person in ordcr to the retuining of property taken 
by such theft, and thereby committed gn offence punishable under section 382 of tho Indian Ponal 
Code, and within the cognizance of the bourt of Session [or High Court}. 

(4) That you, on or about-the day of , at , in fe shee the arial rae 

before , stated in evidence that “ ; that 

Alternative charges on section 193 you, on or about the dity of , at , in the course of 

the trial of , before , stated in evidence that “ ”, one of which statements you 

either knew or balieved to be false, or did not believe to be trne, and thereby committed an offence 

punishable under section 193 of the Indian Penal Codec, and withia the cognizance of the Court of 
Session [or High Court]. 

[Je cases tried by Magistrates, substitute “ within my cognizance” for “within the cognizases of the 
Court of Session,” and in (c) omit * by the said Court.’’] 
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(III).—Cuanaz Fox THEYT APTER A PREVIOUS CONVICTION. 


I (name and office 0 Magistrate, $c.,) hereby charge you (name of accused person) as follows :— 

That you, on or about the day of y at , committed theft, and thereby com- 
mitted an offence punishable under section 379 of the Indian Penal Code and within the cognizance of 
the Court of Session [or Mecetas as the case may be.) 


And you the said (name of accuscd) stand further charged that you, before the committing, of the 


said offence, that is to say, on the day of _, had been convicted by the (state Court 
ty which conviction was had) at of an offence punishable under Chapter XVII of the Indian 
enal Code with imprisonment for a term of three years, that is to say, the offence of house-break- 


ing by night (describe the offence in the words used in the section under which the accused was convicted), 
ch conviction is still in full force and effect, and that you are thereby liable to enhanced punish- 
ment under section 78 of the Indian Penal Code. 

And I hereby direct that you be tried, &c. 


KXIK.—Wasranr or Commitment on A Sentence or Imprisonment OR FINE IF PAssED 


. ny A MAGisTRATE. (See sections 245 and 258.) 
To the Superintendent (or Keeper) of the Juul at ; 
Wnuerxzas on the day of 18 » (name of prisoner), the (lat, 2nd, 3rd, as the 


¢ase may be) prisoner in case No. of the Ca’endar for 18 —, was convicted before me (name and 
Oficial designation) of the offence of (mention the offence or offences concisely) under section (or sections) 
of the Indian Penal Code (or of Act ), and was sentenced to (state the punishment fully and dis- 
tinotly) ; 

, in isto eerie and pe you, tho me Superintendent (or Keeper) to reccive tho suid 
prisoner's name) into your custody in the said jail, togethor with this warrant, and the 

aforesaid sontency into wxccution according to law. h a ead 

Given under my hand and tho seal of the Court, this day of , 18 


(Seal.) (Signature.) 





XXX.—Wanzant or IMpRsoNMENT on FArtcRe TO RECOVER AMENDS BY Distress. (See 
section 250.) 


To the Superintendent (or Keeper) of the jail at 

Wrereas (vane and description) has brought againat (name and description of the accused person) 
the complaint that (mention t¢ conctsely), and the same has ‘been dismissed as frivolous (or vexatious) 
and the order of dismissal awards payment by the said (name of complainant) of the sum of rupees 

as amends; and whereas the said sum has not been paid and cannot be recovered by distress 
of the moveable property of the suid (name of complainant) and an order has beon made for his simple 
imprisonment in jail for the poriod of days, unless the aforesaid sum be sooner puid; 

This is to authorize and require you, the said Superintendent (or Keeper), to eescivacdhomad 
(name) into your custody, together with this warrant. and him safely to keep in the said jail for the 
gaid poriod of (term of wniprisonment), subject to the provisions of section 69 of the Indian Penal Code 
unless the said sum bo sooner paid, and on the receipt thereof forthwith to set hint at liberty ; 
returning this warrant with an ondorsoment certifying the manner of its execution. 

Given under my hand and the seal of the Court, this day of , 18 


( Seal.) = (Signature.) 


XXXI.—Srunons to a Witness. (See seetions 68 and 252.) 

To of 

Wuenreas complaint has been made before me that of has (or is suspected to 
committed the offence of (stale the offence concisely, with time hid place) and it Naiiote ee me reget 
are eld to give hla eee for the prosecution ; 

ou aro horeby summoned to appear before this Court on the day of xt 

o'clock in the forenoon, to testify what you know concerning the matter of the said Suacneia 
not to depart thence without loave of the Court ; and you are hereby warned that if you shall with. 
out just excuse neglect or refuse to appoar on the said date, a warrant will be issued to compel your 


08. 
Given under my hand and the seal of the Court, this day of ,1 sg 
(Seal.) (Stgnature.) 
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XXXII.—Parecert to Diernicr Mactstkate To sumMON JuRORS AND AssesaoRs. (Set; 


section 326.) ? 
To the District Magistrate of : 
Wuereas a Criminal Session is appointed to be held in the Court-houso at on the 
day of “next, and the names of the persons herein stated have been duly drawn by lot from 


among those named in the revised list of jurors and assessors furnished to this Court ; you are hereb 
required to sunfmon the said persons to attend at the said Court of Session at 10 a. M. on the sai 
date, and, within such date, to certify that you have done so in pursuance of this precept. 


(Here enter the names of Jurors and Assessors.) 
Given under my hand and the seal of the Court, this day of ,18 


(Seal ) (Signature.) 





XXXITI.—ScummMons to Assessor ok Junoon. (Sre section 328.) 
To (name) of (place). 


Pursuant to a precept directed to me by the Court of Session of requiring your 
attendance as an Assessor (or a Juror) at the next Criminal Session, you are hereby summoned to 


attend at the safl Court of Session at (place) at ten o'clock in the forenoon on tho day of 
next, 
Given under my hand and seal of offico, this duy of ,18 
(Seal.) (Signature.) 


XXXIV.—Waknant of CoMMITMENT UNDER SENTENCE ov DEATH. (Sce section 374.) 


To the Superintendent (or Keeper) of the Jail at : 

Wurreas at the Session held before me on the day of »18 , (name of prisoner), 
the (lst, 2nd, 3rd, as*the case may de) prisoner in case No. ofthe Calendar at tho said Sossion, 
was duly convicted of the offence of culpable homicide amounting to murder under section of 
the Indian Penal Code, and sentenced to suffer death, subject to the confirmation of the said sen- 
tence by the Court of ; 

This is to authorize and require you, the said Superintendent (or Keepor), to receive the said 
(prisoner's name) into your custody in the said jul, together with this warrant, and him there 
safely to keep until you shall receive the further warrant or ordcr of this Court, carrying into 
effect the order of the said Court. 


Given under my hand and the scal of the Court, this duy ot ,i8 . 
(Seal.) ( Signature.) 


AXXV.—WaARRANT oF Execution oN A S&NTENCE or Deatu. (Sce section 881.) 


To the Superintendent (or Keeper) of the Jail at : 
WHEREAb (name of prisoner), the (Ist, 2nd, 3rd, as the case may be) prisoner in case 


No. of the Culendar at the Session held before mo on the day of 
18 , has been by a warrant of this Court, dated the day of , committed to 
your custody under sentence of death, and whereas the order of the Court of cone 


firming the said sentence has been received by this Court ; 

This is to uuthorize and require you the suid Superintendent Ss Kveper) to carry the said 
auntence into execution by causing the said to be hanged by the neck until he be dead, , 
at (tine and place of execution), and to return this warrant tu the Cuurt with an cndursument cortify- 
‘ng that the sentence has been exccuted. 


Given under my hand and the seal of the Court, this day of ,18 . 
( Seal.) (Signatere.) 


XXXVIL— WARRANT Avren A ComMUTATION oF A Sentence. (Sco sections 381 and 382.) 
To the Superintendent (or Keeper) of the Jail at 


Wuereas at a Scasion held on the day of , 18 » (name of 
prisoner), (the lst, 2ud, 3rd, as the case may Le) prisoner in cayc No. of the Calendar 
at the said Seasion, was convicted of the offence of _ puni#hable under section of 
the Indian Penal Code, and sentenced to , and was thereupon committed to your 
custody ; and whereas by the order of the Court of (a duplicate of 


which is hereunto annexed) the punishment adjudged by the said sentence has been commuted to the 
punishment of transportation for life (or as the case may be) ; 

This is to authorize and require you, the said Superintendent (or Keeper), sufely to keep the 
said (prisoner's name) in your custody in the said jail, as by law is required, until he shall be de- 
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livered over by you to the proper authority and custody for the purpoeo of his undergoing the 
punishment of transportution ufider the said order, 


or 
5 a mitigated sentence is one of imprisonment, say, after the words “ custody in the said jail,” ‘‘ and 


aaa to carry into exccution the punishment of imprisonment under the said order according to 
Ww. 4 


Given under my hand and the seal of the Court, this day of > ,18 
(Seal ) (Signature.) 


SXXVIL—Wannant ro avy A Fink py Distress AND Sarg. See section 886.) 
To (name and designation of the Police-officer or other person, or persons, who ts or are to execute the 


warrant.) 
Wrururas (name and deacription of the offender) was on the day of , 18 ; 
convicted before me of the offence of (mention the offence ouncisely) and sentenced to pay a fine of 
rupees » and whercus the said (name), although required to pay the said fine, has not paid 


the same or any part thereof’; 

This is to authorize and require you to make distross by seizure of any moveable property be- 
longing to the suid (ame) which may be found within the District of e ; and, if within 
(state the number of days or hours allowed) next aftor such distress the said sum shall not be paid (or 
forthwith,) to sell the moveable property distrained, or so much thereof as shall be sufficient to 
antisfy tho said fine ; returning this warrant, with :n cndorsement certifying what you have done 
under it, immediately upon its exeeution. 

Givon under my hand and the seul of the Court, this day of ,18 . 
(Seal. ) (Signaturz.) 


XXXVITI.—Wanrranr or CommMitMent in ceutarn Casés or CONTEMPT WHEN A FINE 18 
IMPOSED, (See section 480.) 


.To the Superintennent (or Keeper) of the Jail ut 

Wurkeas ata Court holden before me on this day (wame and deacriplion of the offender) in the 
presence (or view) of the Court committed wilful contempt. ; 

And whereas for such contempt tho said (name of offender) has been adjudged by the Court to 
pay a fine of rupecs ,orin default to suffer simple imprisonment for the space of (state 
the number of months or days) ; 

This is to authorize and require you, the Superintendent (or Keeper) of the said Jail, to receive 
the said (name of affender) into your custody, together with this warrant, and him exfely to keep in 
the said juil for the anid period of (term of imprisonment), unless the said tine he sooner paid ; and, 
on the recoipt thereof, forthwith to set him at liberty, returning this warrant with an cndorsement 
certifying the manner of its execution. 

Gsiven under my hand and the seal of the Court, this day of , 18 


(8eal.) | (Signatvre.) 


XAXXIX.— Macusrrate’s on Jvpor's WarRANT OF COMMITMENT OF WITNF5S REFUSING 
To ANSWER. (Ser section 485.) 
To (name and designation of affiver of Court), 
Wurrmas (same and description), being summoned (ur brought before this Court) as a witness 
and thie day required to give evidence on an inquiry into an alleged offence, refused to answer a 
certain guestion (er certain questions) put to him touching the sad alleged offence, and duly 
recorded, without alleging any just exenso for such refusal, and for his contempt has been adjudged 
detention in custody for (term of detention adjndaed) ; 
This ie to authorise and require you to take the aaid (aac) into custody, and him safely keep in 
our custody for the space of days unless in the meantime he shall consent to be examined and 
answer the questions aaked of him, and on the last of the said days, or forthwith on such consent 
being known, to bring him before this Court to be dealt with according to law; returning this 
warrant with an ondorsoment certifying the manner of its execution. 
Given under my hand aad tho seal of the Court, this day of ,»i8. 
(Seal) (Signature.) 


, SL—Warrant or [wrrtsonment on Fatucr® to ray Marntranance. (See section 488.) 
* Yo tho Superintendent (er Keeper) of the Jail at ; 
Wreraas (name, description and address) has beon proved before me to be possesaad of sufficient 
maans to maintain his wife (same) (or bis child (same}, who is hy reason of (state the reason) unable to 
herself (or himself) ] and to have neglected (or ) to do so, and an order has been 
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duly made requiring the said (name) to allow to his eaid wife (g child) for maintenance the 


monthly sum of rupees ; and whereas it has been furthor proved that the said (vame) in wilful _ 
sep tee of the said order has failed to pay rupees , being the amount of the allowance for the 
month (or months) of : And thereupon an order was made adjudging him to undergo simple 


(or rigorous) imprisonment in the said jail for the period of : 
This is to authorize and require you, the said Superintendent (or Keeper), to recoive the said 
(name) into your custody in the said jail, together with this warrant, and there carry the said order 
into execution according to law ; returning this warrant with an endorsement certifying tho manner 
of its execution. . 
Given under my hand and the seal of the Court, this day of i. ae 
(Seal.) ( Signature.) 


XLI.—Wanrranr ro Enronce THE PayMENT oF MAINTENANCE HY Distress AND Sane. (See 
section 488.) 


To (name and designation of the Polsce-officer or other person to execute the warrant.) 

Wauereas an order has been duly made requiring (uame) to allow to hia said wife (or child 
for maintenance the monthly sum of rupees , and whereas the said (ame) in wilful disre 
of the said order has failed to pay rupees , boing the amount of the allow&nce for the month 
(or months) of : 

This is to authorize and requiro you to mak» distress by scizure of any moveable property 
belonging to the snid (name) which may be found within the district of , and if within (state 
the number of days or hours allowed) next after such distress the said sum shall not be paid (or forthe 
with), to soll the moveable property distrained, or s0 much thereof as shall bo sufficiont to eatisfy the 
said sum; returning this warrant with an endorsement certifying what you havo done under it, 
immediately upon its execution. 

Given under my hand and the seal of the Court, this day of ,18 , 

q Seal.) (Signature.) 


XLIf.—Bonp axp Bart-nonn on A preLiminary INqumry neronk A Maatatrate, (See 
sections 196 and 499.) 


I, (name), of (place), being brought before the Magistrate of (as the case may be.) charged with the 
offence of , and required’to give security for my attendance in his Court and at the Court of 
Seasion, if required, do bind myself to attend at the Court of the said Magistrate on evory day of the 
preliminary inquiry into the said charge, and should the caso be sent for trinl by the Court of Session, 
to be, and appear, befory the said Court when called upon to answer the charge against mo; and, in 
case of my making default herein, I bind myself to forfeit to Her Majesty the Queen, Empress of 
India. the sum of rupees 


Dated this day of » 18 
( Signature.) 
Y hereby declare myself (or We jointly and severally declare ourselves and each of us) suret 
(or surctics) for the anid (aque) that he shall attend at the Court of on every day of the proli- 


minary inquiry into the offence charged against him, and, should the case be sent for trial by the 
Court of Session, that he shall be, and appear, before the said Court to answer the charge againat 
him, and in case of his making default therein, I bind myself (or we bind ourselves) to forfeit to 
Her Majesty the Queen, Empress of India, the sum of rupees 

Dated this day of , 18 


( Signature. ) 





XLITL—Wakrant TO DISCHARGE a PERSON IMPRISONED ON FAILURE TO Give Sacvurity, (See 
; acction 600.) 


To the Superintendent (or Keeper) of the Jail at (or other officer 
tn whose custody the person is), 

Wugtegas (name and description of prisoner) was committed to your custody under warrant of this 
Court, dated the day of , and has since with his surcty (ur suretios) duly ex. 
ecuted a bond under section 449 of the Code of Criminal Procedure: ; 

This to authorize and require you forthwith to discharge the suid (name) from your custody, 
unless he is liable to be detained for some othcr matter. 

Given under my band and the seal of the Court, this day of ,8 . 


(Signaturs,) 
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XLIV.—Wannawy oy ATTACHMENT TO ENFORCE A Bonn, (See section 614.) 


To the Police-officer in the charge of the Police-station at 
Wuengas (namo, description and address of person) has failed to appear on (mention the occasion) 
rant to his cognizance, and has by such default forfeited to Her Majesty the Queen, Empress of 
fod, the sum of rupees (the penalty in the bond) ; and whereas the said (name of person) has, on due 
notice to him, failed to pay the said sum or show any sufficient cause why payment should not be en- 


forced against him. . 
This is to authorize and require you to attach any moveable property of the (name) that you may 
find within the District of , by seizure and detention, and, if the said amount be not 


paid within three days, to sell the property so attached, or so much of it as may be sufficient to 
realize the amount aforesuid, and to make return of what you have done under this warrant imme- 
diately upon its execution. 

Given under my hand and the seal of the Court, this day of ,18 . 

(Seai.) (Signature.) 





XLV.—Norice ro Screry on Breacu or A Bonn. (See section 614.) 
To. of 


* Wrenzan on the day of »18 =, you became surety for (name) 
of (place) that he should appear before this Court on the day of and 
bound yourself in default thercof to forfeit the sum of rupecs to Her Majesty 


the Queen, Empress of India; and whereas the suid (name) has failed to appear before this Court, 
and by reason of such default you have forfeited the aforesaid sum of rupees : 


You are hereby required to pay tho said penalty or show cause, within days 
from this date, why payment of the said sum should not be enforced against you. 

Given under my hand and the seal of the Court, this day of ,18 «. 
(Seal.) (Signature) 
XLV1.—Noticz To Surgery or Fourgitvke or Bonn ror Goop Brnaviorr. (See section 514.) 

To of : 

Whereas on tho day of , 18  , you became surety by a bond 
for (name) of (place) that he would be of good behaviour for the period of » an 
bound yourself in dofault thereof to forfeit the sum of rupees ; to Her Majesty the 


Queen, Empress of India, and whereas the said (name) has Leen convicted of the offence of (mention 
the qffence concisely) committed’ since you became such surety, whereby your security-bond has be- 
come forfeited ; 


You are hereby required to pay the said ponalty of rupecs , or to show cause 
within dave why it ahould not be paid. 

Given under my hand and the seal of the Court, this day of ,18 . 

( Seal.) (Stgnature.) 


XLVITL.—Warnant or ATTACHMENT AGaINaT A Surety (See section 514.) 


To : 
Whuennas (name, description and address), has bound himeelf as surcty for the appearance of (men- 
tion the condition of the bond), and the said (same) hus made default, and thereby forfeited to Her 


Majesty the Queon, Empress of India, the sum of rupees (the penalty in the bona) ; 
Thia is to authorize and require you to attach any moveable property of the said (name) which 
you may find within the District of » by seizure and detention; and, if the said 


amount be not paid within three days, to soll the property so attached, or so much of it as may be 
sufficient to realize the amount aforesaid and make return of what you have done under this war- 
rant immediately upon its execution. 
Given under my hand and the seal of the Court, this day of ,18 . 
( Seal.) ( Signature.) 


ALVILI.—WanrkRant or CoMMITNENT oF THE Surry oF AN AccCtsep PERSON ADMITTED TC 
Bait, (See section 514). 


To the Superintendent (or Keeper) of the Civil Jail at 
‘“Wurrras (name and description of surety) has bound himself asa surety for the appearance of 
(state the condition of the bond), and the said (name) has therein made default 
whereby the ro aipeeaea * in the said bond has been forfeited to Her Majesty the Queen, 
— of India, and whereas the said (name of avrety) has on due notice to him, failed to pay the 
eaid sum or abow any sufficient cause why payment should not be enfurced against him, and the 


® 
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game cannot be recovered bf attachment and sale of moveable of his, and an order hai. 
been made for his imprisonment in the Civil Jail for (epecify the pede pai a eee 
This is to authorize and require you, the said Superintendent (or Keeper.) to receive the pai: 
(name) into your custody with this warrant and him safely to keep in the said Jail for the sald: 
oe of ee enn) and to return this warrant with an endorsement certifying the mannet’ of 
execution. ~’ ee 
Given under my hand and the seal of the Court, this day of » 18... _ = 
(Seai.) ‘ (Signature). 


XLIX.—Nortcy ro ras Parncrra, or Forruirvrs op A Bonn To xzer THE Peace, (Sse - 
éection 614.) - 
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To (name, description and address), : oo 
Wueereae on the day of , 18 , you entered into a bond not to commit, &e,, 
(ae in the bond), and proof of the forfeiture of the same has been given before mo and duly recorded; 
You are hereby called upon to pay the said penalty of rupees ,or to show cause 
before me within days why payment of tho same should not be enforced against you. 
Dated this day of ,18 
(Seai.) ° (Signature.) 





Li—WaARRANT TO ATTACH THE Property oF THE Perncrrat on Breacot or A Bond TO KEEP 
THE Peace. (Sce section 614.) * 


To (name and designation of Police-officer) at tho Police-station of ; ) 

WHEREAS Nip and description) did on the day of , 18 , enter into a bond 
forthe sum of rupees , binding himself not to commit a breach of the peace, &o., (ae ts 
the bond),,.and proof of the forfeiture of the said bond has been ¥von bofore me and dul : 
and whereas notice has been given to the said (vame) calling upon him to show cause She tha sald 
sum should not be paid, and he has fniled to do so or to pay the said sum ; 

This is to authorize and require you to attach by seizure moveable property belonging to 
fh id (name) to the value of rupees which you may find within tho Diateict of 

, and, if the said sum be not paid within : , to scll the p 

so attached, or so much of it as may be sufficient to realize the samo ; and to mako return of what 
you have done under thia warrant immediately upon its executioz. ; 

Given under my hand and tho seul of the Court, this day of ,18 

: *, (Signatere.) 


(Seai.) 
LI.—-Wanrnant or IMPRISONMENT ON BREACH OF A BOND To KEEP THR PEACE, (Soe seotion 614, 


To the Superintendent (or Keeper) of the Civil Jail at ; 

Wrergas proof has been given before mo and duly recorded that (name and description) has come 
mitted a breach of the bond entered into by him to keep the peace, wheroby he haa forfeited to Her 
Majeety the Queen, Empresa of India, the sum of rupees ; and whereag the said (name) has 
failed to pay tho said sum or to show cause why the said sum should not be paid, although duly 
called upon’ tu do so, and payment thereof cannot be enforced by attachment of hia moveable 
perty, and an order has boen made for the imprisonment of the suid (name) in the Civil Jail for the 
period of (term of imprisonment) ; . 

This is to authorize and requiro you, the said Superintendent (or Keeper), of the said Civil Jail 
to receive the said (name) into your custody, together with this warrant, and him safely to keep ig 
the said Jail for the said pated of (term of imprisonment); and to return this warrant with an endorsg. 
ment certifying the manner of ita execution. 

Given under my hand and tho seal of the Court, thia day of »,18 «. 

( Seal.) : : (Signature) 


* 








LIJ.—Wanrramyt or ATTACHMENT AND Sate on Forrstrurz or Bown ron Good Bawaysova, 
{ See section 514 ) 


To the Police-officer in charge of the Police-station ut , : 
Waenzas (name, description and address) did on the day of 18 , give 
security by bond in the sum of rupees for the good beluviour of (name, $o., of the principal). 
and proof has been given before me and duly recorded of the commission by the said (names) of the. 
offence of , whereby the said bond has been forfeited ; and whereas notice has rep to 
the ssid (name) calling upon him to show cause: why the said sum should not be paid, he tes 
failed to do so or to pay the suid eum ; aed , ble property belonging the 
This is to authorize and require you to a y seizure moves to 
aaid (name) to the value of rupees which you may find within the District of , and, 


50 * . 
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4 Fy aa calack be el pacdeioe , to sell the secs ts GMaaaid teres eeck eta aati 
= Se t to realise the sane, and to make retarn of what you have done under this warrast 
ene day of ,18 . 
( Signature.) 
. ATL Wannarr or Iupzuoncent on Forrzrrvuns op Bonp rok Goon Bruaviovus. 
(See section 614.) . 
i _ To thy Superictondant (or Keoper) of the Civil Jail at 
MBREAS (name, description and address) did on the. day of ,18 , 
: sive syourity by bond in the suth of rupees . for the good behaviour of (name, Ge. of the 


d proof of the breach of the said bond has been given before me and duly recorded, 
ie « Seleareby the said (same) has forfeited to Her Majesty the Queen, Empress of India, tho sum of 
+ ‘gupees ; and whereas he has failedto pay the said sum or to show cause why 
Se said eum should not be paid, although duly called upon to do #0, aaa payment thereof cannot be 
by attachment of his moveable property, and an order has been made for the imprison- 

a . of the said (name) in the Civil Jail for the period of (term of imprisonment) ; 
This is to authorize and require ‘you, the said Superintendent high Keeper), to receive the said 
x ) into your custody, together with thie warrant, and him safely to keep in the said Jail for the 


period of (term Lo mprinenmen): ; returning this warrant with an endorsement certifying the 
er of ite execution. 


taact} under my hand and the seal of the Court, this day of ,18 . 
Boal. : (Signature.) 
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ACT I OF 1868. 


Passep BY THE GOVERNOR-GENERAL OF Inpia IN COUNCIL. 
(Received the assent of the Governor-General on the 8rd January 1868.) 





An Aot for shortening the language used in Acts of the Governor-General of India in 
: Council and for other purposes. . 


Waerreas it is expedient to shorten the language used in Actsmade by the 
Governor-General of ludia in Council, and to make certain 


Preamble. provisions relating to such Acts: It is hereby enacted as 
follows :— 

1]. This Act may be cited as “ Tl : 

Short title. Act, 1868.” M) 8 ie General Clauses 


II. Inthis Act and in all Acts made by the Governor-General of India in Council 
after this Act shall have come into operation,—unless there 


Interpretation-clauso. be something repugnant in the subject or context,— 

(1.) Words importing the masculine gender shall be 
Gender. taken to include females ; 

(2.) .Words in the singular shall include the plural 
Number. and vice versd ; : 
apenas — (38) Person” shall include any company, or associa- 

tion, or body of individuals, whether incorporated or not ; 

“ Yoer” and “ month.” (4.) “© Year” and “month” shall respectively mean a 


year and month reckoned according to the British calendar ; 
(5.) “ Immoveable property” shall include land, benetits to arise out of land, and 


things attached to the earth, or permanently fastened to 
 Immoveable property. anything attached to the eurth ; : 


a (6.)  “ Moveable property” shall mean property of 
“ Movoable property: evcry description, except immoveable property ; peer 
“ Her Majesty.” (7.) “Her Majesty’? shall include Her heirs and sue- 


cessors to the Crown ; 

(8) “ British India” shall mean the territories for the time being vested in Her 
« British India,” Majesty by the Statute 21 & 22 Vict., cap, 106 (4 Act for 
the better government of India), other than the Settlement 

of Prince of Wales’ Island, Singapore, and Malacca ; 
(9.) ‘Government of India” shall denote the Governor-General of India in 
i Govarnwentof Ludia’’ Council, or during the absence of the Governor-General of 
India trom his Council, the President in Council or the 
Governor-General of India alone, as regards the powers which may be lawfully eyzer- 

cised by them or him respectively ; 

; (1U.) “Local Government” shall mean the person authorized by law to 
sane, oe eer administer executive Government in the part of British 


India in which the Act containing such expression shall 
operate, and sball include a Chief Commissioner ; . P 
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, ‘ (11.) “High Court’ shall mean the highest Civil 
igh Court Court eee Sn such part; ° ; . 
(12.) “District Judge” shall mean the Judge of a principal Civil Court of 
original jurisdiction ; but shall not include a High Court in 
“ District Judge.” the exercise of its ordinary or extraordinary original civil 
jurisdiction ; 
, (13.) * Magistrate’ shall include all persons errs 
“ Magistrate.’ all or any of the powers of a Magistrate under the Code 
Criminal Procedure; 
(14.) ‘ Barrister” shall mean a barrister of England 


“ Barrister.” or Ireland, or a member of the Faculty of Advocates in 
Scotland ; 
(15.) “Section” shall denote a section of the Act in 
“ Section.” which the word occurs ; : 


(16.)  ‘ Will” shall include a codiciland every writing 
making a voluntary posthumous distribution of property ; 

(17.) “Oath,” “ swear,” and “ affidavit” shall include 
“ Oath,’ “swear,’ and affirmation, declaration, aftirming and declaring in the case 


‘¢ will,” 


“ affidavit.” of persons by law allowed to attirm or declare instead of 
swearing ; e 
- ; » (18.) “Imprisonment” shall mean imprisonment o 
a aaa either description as defined in the Indian Penal Code ; 
Kee (19.) And in the case of any one whose personal law 
on. oe ae 4 ; 
“ Pather, permits adoption, “* son” shall include an adopted son, and 


“father? an adoptive father. 
III. In all Acts made by the Governor-General of India in Council after this 
Act shall have come into operation :— 
_ een (1) Forthe purpose of reviving, cither wholly or 
asia of repeeled partially, a Sialule, Met or itegalation cepelodi it abail be 
necessary expressly to state such purpose ; | 
(2.) For the purpose of excluding the first in a series 
Commencement of time. of days or any vthber period of time, it shall be sufficient to 
use the word “ froin ;”’ 
(3.) For the purpose of including the last in a series 
Termination of time. of days or any other period of time, it shall be sufficient to 
use the words “to ; 
(4.) For the purpose of expressing that law relative to the chief or superior of 
an office shall apply to the deputies or subordinates lawfull 
Official chiefs and sub- executing the duties of such office in the place of their 
ordinates. superior, it shall be suflicient to prescribe the duty of the 
superior ; 
(5.) For the purpose of indicating the relation of a law to the successors of any 
Bacccasors: functionaries, or of corporations having perpetual succession 
it shall be sufficient to express its relation to the fune- 
tianaries or corporations ; and 
(6.) For the purpose of indicating the application ofa law to every person or 
Subetitution of func. number of persons for the time being executing the fune- 
tionarica. tions of an oflice, it shall be sufficient to mention the official 
title of the officer at present executing such functions, or that of the officer by whom 
the functions are commonly executed. 
IV. Whenever, by any Act or ltegulation now in force or hereafter to be in 
force, any duty of customs or excise or in the nature thereof 
eae may be taken pro is jeviable on any given quantity, by weight, measure or 
value, of auy goods or merchandize, a like duty shall be 
leviable according to the same rate on any greater or less quantity. 
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* V. The provisions of Sections sixty-three to seventy, both inclusive, of the Indian 
Apr ee Penal Code, and of Section sixty-one of the Code of Criminal 
y of fines, 

Procedure, shall apply to all fines imposed under the authoe 
rity of any Act hereafter to be passed, unless such Act shall contain an express provision 
to the contrary. 

In the place of 8. 61 of the Code of Criminal Procedure, read 8s. 386, 387 Act X, of 1882. 
This section authorizes the infliction of imprisonment on default of payment of a fine imposed 
by any act of the Imperial Legislature subsequently passed. Sangapa bin Bashiapd, 7 Bomb., 76. 
» UG 
VI. The repeal of any Statute, Act, or Regulation shall not affect anything 
Matters done under an one or any offence committed, or any fine or penalty incur- 
enactment bofore its repceal red, or any proceedings commenced before the repealing Act 
to be unaffected. shall have come into operation. 
VII, Repealed by Act J, 1872. 
VILLI. Repealed by dct I, 1872. 


- ACT X OF 1873. 


(RECEIVED THE ASSENT OF THE GovERNoR-GENERAL ON THE 8TH DAY OF 
APRIL, 1873.) 


An Aot to consolidate the law relating to Judicial Oaths, and for other purposes. 





WuereEag it is oxpedient to consolidate the law relating to judicial oaths, affirma- 

ble tions, and declarations and to repeal the law relating to 

Preamble. official oaths, affirmations, and declarations; It is hereby 
enacted as follows :— 


: L.—Preliminary, 

Short title. 1. This Act may be called “ The Indian Oaths’ Act, 18738.” 

It extends to the whole of British India, and so far as regards subjecte of Her 
Prcelectanl: Majesty, to the territorics of Native Princes and States in 

alliance with her Majesty ; 

Commoncoement. And it shall come into force on the first day of May 1873. 

2, The enactments specified in the Schedule hercto annexed are repealed to the 
Repeal of enactmonts. extent mentioned in the third column thereof. 


pealed by Act XI, 1873. 
IL.—Authority to administer Oaths and Affirmations. 


4. The following Courts and persons are authorized to administer by themselves 
, ay, oF by an officer empowered by them in this behalf oaths and 
Fer penvige er ata aflirmations in discharge of the duties and in exercise of the 
powers imposed or conferred upon them respectively by law :— 
(a.) All Courts and persons having by law or consent of parties authority to 
receive evidence ; 
(b.) The Commanding Officer of any military station, occupied by troops in the 
service of Her Majesty: provided 
(1) that the oath or affirmation be administered within the limits of the station, and 
(2) that the oath or affirmation be such asa Justice of the Peace is competent 
to administer in British India. 


III. —Pereons by whom Oaths or Affirmations must be made. 


‘ Oaths or affirmations to 5. Oaths or affirmations shall be made by the follow- 
be made by— ing persons: 

(a.) all witnesses, that is to any all persons who may lawfully be examined, 

Witnesses, or give, or be required to give, evidence by or before any 
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Court or person having by law or consent of parties authority to exaraine such 


persons or to receive evidence : ° 
Interpreters. (b.) interpreters of questions put to, and evidence 
- given by, witnesses, and ; e 4 
Jurors. (c.) jurors 


J 
Nothing herein contained shall render it lawful to administer {n a criminal pro-: 
ceeding an oath or affirmation to the accused person, or necessary to administer to 
the official interpreter of any Court, after he has entered on the execution of the 
duties of his office, an oath or affirmation that he will faithfully discharge those 
duties. 
Affirmation by Natives or 6. Where the witness, interpreter or juror is a Hindu 
ee objecting tO or Muhammadan, 7 


or has an objection to making an oath, 
he shall, instead of making an oath, make an affirmation. 
In every other case the witness, interpreter or juror shall make an oath. 


: IV.—Forms of Oaths and Affirmations. 


”.- All oaths and affirmations made under section tive shall be administered ac- 
‘Forms of oaths and cording.to such forms.as the Iligh Court may from timé-to 
affirmations. time prescribe. 
And until any Such forms are prescribed by the High Court, such oaths and affir- 
mations shall be administered according to the forms now in use. 
Explanation —As regards oaths and atirmations administered in the Court of the 
Recorder of Rangoon and the Court of Small Causes of Rangoon, the Recorder of 
Rangoon shall be deemed to be the High Court within the meaning of this section. 


ie forms of oaths and affirmations, prescribed by several of the Iligh Courts, are given after 
this Act. : 
8. If any party to, or witness in, any judicial proceeding offers to give evidence 
on oath or solemn affirmation in any form common amongst, 
Power of Court to tender or held binding by, persons of the race or persuasion to which 
certain oaths. he belong’s, and not repugnant to a or decency, and not 
purporting to affect any third person, the Court may, if it thinks fit, notwithstanding 
anything hereinbefore contained, tender such oath or affirmution to him, 
. 9. Ifany party to any judicial proceeding offers to be bound by any such*oath 
Court may ask party or OF solemn affirmation as is mentioned tn section eight, if such 
witness whether he will oath oraffirmation is made by the other party to, or by any 
make oath proposcd by op- witnesses in, such proceeding, the Court -may, if it thinks 
posite party. fit, ask such party or witness, or cause him to be asked, 
whether or not he will make the oath or affirmation : ° ’ 
Provided that no party or witness shall be compelled to attend personally in Court 
solely for the purpose of answering such question. 
10. If such party or witness mi e make such veers affirmation, the Court 
~ may proceed to administer it, or if it is of such a nature 
if renoyy palaaisa of. .0ath that it may be more conveniently made out of Court, the 
Boe a Court may issue a Commission to any person to adminiater 
it, and authorize him to take the evidence of the person to be sworn or affirmed and 
retarn it to the Qourt. ; 


Evid lusi 11. The evidence so given shall, as against the person, 
socinat person ofering to who offered to be bound as aforesaid, be conclusive proof of 
be bound. the matter stated. 


The evidence Nypea to by ae 11 or peal piers Saher under the oath or solemn affirmation 
conteenplatel 8. under the usual form of oath or affirmation.—Sreemunt Ram Totadaz, 
a2 W. i, vlad Civil Canes. 
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~ 12. JE the party or pie refuses to make the oath or solemn affirmation re. 

“ ; a erred to in section eight, he shall not be compelled to make 

- ky aaah of it, but the Court shall record, as part of the pousedines the 

? nature of the oath or affirmation proposed, the facts that he 

‘was asked whether be would make it, and that he refused it, together with any reason 
which ho may assign for his refusal.. 


V.—Miscellaneous. 


18. No omission to take any oath or make any affirmation, no substitution of 
: . any one for any other of them, and no irregularity whatev 

Proceed: ; ; : : Eres apa piel 
net inveldatd by phiteda ne eee se ie any one of shen - ee ee 
of oath or irregularity. roceeding or render inadmissible any evidence 
a whatever, in or in respect of which such omission, substitu- 
bird irregularity took place, or shall affect the obligation of a witness to state the 
_ The word “ omjssion”’ includes any omission, and is not limited to accidental or negligent omis- 
wons. In this caso the affirmation was in fact omitted to be made, although it was done deliberately 
‘wad estes agit ie wee 2a Be ao to arte been to provide for’ every 

omissi ’ rregulurity. —er Coach, C.J, Kemp, Phesr and Markby, JJ. (Jack 
J, Mie.) —Bews Bhogta, 23 W. R12. (9% C.)14B.L. R., 2y4." a ee: 
4. Every person giving evidence on any subject before any Court or person 
Sta lynes isiving eve hee authorized to administer oaths and affirmations shall 

6 uth, e bound to state the truth on such subject. 
15. The Indian Penal Code, sections 178 and 181 
Amendment of Pf ; : : 
Code, cane 178 a shall be construed as if, after the word “ oath” tha words 
4 or affirmation” were inserted. 

(16.) Subject to the provisions of sections three and five, no person-appointed to 
Officdal oaths abolishod. Ae shall, before entering on the execution of the duties 
ae ae 0 ; . 0 paring to make any oath, or to make or 

#absoribe any affirmation or declaration whatever. 


al * 





FORMS OF OATHS AND AFFIRMATIONS. 


_ Prescribed under the Oaths’ Act (X of 1878) 8S. 7, for the N. W. Provinors 
| piney! et 2, 1873) andthe Punsan; [C. C. Punjab Cir. 1X, May 8, 1873.] Smyth, 
pp. 234 — . ' 
I. (Oath for Witnesses in Cases tried by Jury.) p 
The evidence which I shall give to the Court and the Jury touching the matter 
ng between our Sovereign Lady the Queen and the prisoner at the bar, shall 
@ truth, the Whole truth, and nothing but the truth. So help me God. 


II. (Oath for Witnesses in other Criminal Cases.) 


The evidence which I shall give to the Court shall be the truth, the whole truth, 
and nothing but the truth. So help me God. 


III. (Affirmation for Witnesses in Cases tried by Jury.) 
I solemnly affirm in the presence of Almighty God that the evidence which I 
. shall give to the Court and the Jury, touching the matter in question between our 
Sovereign Lady the Queen and the prisoner at the bar, shall be the truth, the whole 
trath, and nothing but the truth. . 


‘fp 
be 


: : LV. (Affirmation for Witnesses in other Criminal Cases.) , 
tv: T'solernly affirm in the presence of Almighty God thatthe evidence which I shall 
3 @ive to the Court shall be the truth, the whole truth, and nothing but the truth. 
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V. (Oath for Interpreters.) , 


I shall well and truly interpret what is deposed by the witness between our 
Sovereign Lady the Queen and the prisoner at the bar. So help ine God. 


VI. (Affirmation for Interpreters.) 


I solemnly affirm in the presence of Almighty God that I shall well and truly 
interpret what is deposed by the witness between our Sovereign Lady the Queen and 
the prisoner at the bar. 

VII. (Oath for Jurors.) 


T shall well and truly try and true deliverance make between our Sovereign Lady 
the Queen and the prisoner at the bar, and give true verdict according to the evidence. 
So help me God. 

VIII. (Affirmation for Jurors.) 

I solemnly affirm in the presence of Almighty God that I shall well and truly try 
and true deliverance make between our Sovereign Lady the Queen and the prisoner at 
the bar, and give true verdict adcording to the evidence. 





The following Forms of Oaths and Affirmations have been prescribed by the 
Mapras Hron Cocrr (Aug. 16, 1873). 

When an oath is administered, the witness, interpreter, or juror, shall be required 
to take the Bible in his hand, and to repeat the words © So help me God,’’ at the same 
time kissing the book. 

I. (Form of Oath for a Witness.) 


The evidence which you shall give touching the matter now before the Court shall 
be truth, the whole truth, and nothing but the truth,’ So help you God. 


(Form of Affirmation for a Witness.) 


I solemnly affirm in the presence of Almighty God that what I shall state shall 
be the truth, the whole truth, and nothing but the truth. 


II. (Form of Oath for an Interpreter.) 


(Other than an official interpreter of the Court.) 

You shall true interpretation make of the questions put to and the evidence given 
by the witnesses before the Court according tu the best of your skill and understanding. 
So help you God. 

(Form of Affirmation for an Interpreter.) 

IT solemnly affirm in the presence of Almighty God that I will truly interpret the 
questions put to and the evidence given by the witnesses before the Court according to 
the best of my skill and understanding. 


III. (Form of Oath for a Juror.) | 
You shall well and truly try and tfue deliverance inake between our Soverei 
Lady the Queen and the prisoner at the bar, and a true verdict give according to the 
evidence. So help you God. 
(Form of Affirmation for a Juror.) 
I azolemnly affirm in the presence of Almighty God that I will Judge truly between 
the Queen and the prisoner at the bar, and will give « true verdict according to the 
evidence. 


The following forms of oaths and affirmations have been prescribed by the Cancurra 
Hrioeu Covrt (Section 7, Act X of 1873.) 
2. The same forms will be used in criminal as in civil cages. 
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8. Christian witnesses, interpreters, and jurors, to whom oaths are admini atered, : 
are to be sworn upon the New Testament. 

'  &, In other cases the oaths are to be administered upon such symbol, or accom. 
panied by such act as may be usual, or as such witness, interpreter, or juror may 
acknowledge to be binding on his conscience, 

(Oath for Witnesses.) 


I swear that the evidence which I shall give in this case shall be frue, that I 
will conceal nothing, and that no part of my evidence shall be false. So help me God. 
(Affirmation for Witnesses.) 

I solemnly declare that the evidence which I shall give in this case shall be true, 
that 1 will conceal nothing, and that no part of my evidence shall be false. 

| (Oath for Interpreters.) 

I swear that I will well and truly interpret, translate and explain all questions 

and answers, and _all such matters as the Court may require me to interpret, translate 
and explain. So ‘help me God. 
= (Affirmation jor Interpreters.) 

I solemnly declare that I will well and truly interpret, translate and explain all 
questions and answers, and all such matters as the Court may require me to interpret, 
translate or explain. 

(Oath for Jurors.) 

I awear that I wits justly and truly try and determine the questions submitted to 
the jury in this case, and will give a true verdict according to the evidence. 

So help me God. 
(Affirmation for Jurors.) 


I solemnly declare that I will justly and truly try and determine the questions 
submitted to the jury in this case, aud will give a true verdict according to the 
evidence. 


ACT I OF 1872. 


Passep BY THE GOVERNOR-GENERAL In CovNcIt. 
(Received the assent of the GovernoreGeneral on the 15th March 1572.) 





The Indian Evidence Act, 1872. 


WHEREas it is expedient to consolidate, define and 
Preamble. amend the Law of Evidence; It is hereby enacted as 
follows :— ‘ " 
PART I. 
RELEVANCY OF FACTS. 


CuAPTER I,—PRELIMINARY. 
Short title. ae ee Act may be called “ The Indian Evidence 
It extends to the whole of British India and applies to all judicial proceedings in 
or before any Court, including Courts. Martial, but not to 
Extent. affidavits presented to any Court or Officer, nor to proceed. 
ings before an arbitrator ; 


ap 
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Commencement of Act. baie weer oo eon ate fore on the first day of Sep- 


iesceal oliceaceetens - : : | Bx and from that day the following laws shall be 

(1.)  Allrules of evidence not contained in any Statute, Act or Regulation in 
force in any part of British India ; 

(2.) All such rules, laws and regulations az have acquired the force of law under 
the twenty-fifth section of ‘ The Indian Councils’ Act, 1861,’ in so far as they relate 
‘to any matter herein provided for; and 

(3.) The enactments mentioned in the Schedule hereto, to the oxtent specified in 
the third column of the said Schedule. 

But nothing herein contained shall be deemed to affect any provision of any 
Statute, Act or Regulation in force in any part of British India and not hereby ex- 
pressly repealed. 
IIf. In this Act the following words and expressions 

Interpretation-clause. are used in the following senses, unless a centrary intention. 
appears from the context :— 
“ Court” includes all Judges and Magistrates and all 
“ Court.” persons, except arbitrators legally authorized to take evidence, 
“ Facts.” * Fact’’ means and includes— 

(1.) Any thing, state of things, or relation of things capable of being perceived 
by the senses ; 

(2) Any mental condition of which any person is conscious. 


Lllustrations. 


(2.) That there are cortain objects urranged in a certuin order in a cortuin place is a fact. 
(6.) ‘That a man heard or saw something ts a fact, 


(c.) That a man said certain words is u fact. 
(d.) That a man holds a certain opinion has a certain intention. acta in good faith, or 


fraudulently, or uses a particular word in a particular sensc, or is or was at « specified time 
conscious of a particular sensation, is a tact. 
(¢) That «a man has a certain reputation is a fact. 
One fact is said to be relevant to another when the one is connected with the 
“ Relevant.” other in any of the ways referred to in the provisions of this 
Act relating to the relevancy of facts. 

The expression ‘ Facts in issue’ means and in- 
cludes— 

Any fact from which, either by itself or in connection with other facts, the 
existence, non-existence, nature, or extent of any right, liability or disability asserted 
or denied in any suit or proceeding, necessarily follows. 

Explanation—Wohenever, under the provisions of the law for the time being -in 
force relating to Civil Procedure, any Court records an issue of fact, the fact to be 
asserted or denied in the auswer to such issue, is a fact in issue. 


© Tilustrations. 


A is accused of the murder of B. 
At his trial the following facts may be in issue :— 
That A caused B's death, 
That A intended to cause B's death ; 
That A had received grave and sudden provocation from B ; 
That A, at the time of doiny the act which caused B's death, was, by reason of unsound. 


neas of mind, incapable of knowing its nature. 
“ Document” meaus any matter expressed or described upon any substance b 
i Deeument” means of letters, figures, or marks, or by more than one of 
ic those means, intended to be used, or which may be used, for 


the purpose of recording that matter. 


s Facts in issuc.” 
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‘ Illustrations. 


A writing is a document : 

Words printed, lithographed or photographed are documents : 
A map or plan is a document : 

An inscription on a metal plate or stone is a document : 

A caricature is a document. 


“ Evidence.” ‘‘ Bvidence’’ means and includes— 
(1.) All statements which the Court permits or requires to be made before 16 
by witnesses, in relation to matters of fact under inquiry ; : 


such statements are called oral evidence: 
(2.) All documents produced for the inspection of the Court ; 
such documents are called documentary evidence. 
A fact is said to be proved when, after considering the matters before it, the 
“ Provod.” Court either believes it to exist, or considers its existence 
so probable that a prudont man ought, under the circum- 
stances of the particular case, to act upon the supposition that it exists. 
A fact is suid to be disproved when, after considering the matters before it, the 
“Disproved.” Court cither believes that it does not exist, or considers its 
non-existence so probable that a prudent man ought, under 
the circumstances of tho particular case, to act upon the supposition that it does not 
exist. 


“Not proved.” A fact is said not to be proved when it is neither proved 
nor disproved. 
IV. Whenever it is provided by this Act that the Court may presume a fact, it 
; may either regard such fact as proved, unless and until it is 
mabey promuncy’ disproved, or may call for proof of it > 
Whenever it is directed by this Act that the Court shall presume a fact it shall 


“Shall presume.” regard such fact as proved, unless and until it is disproved. 
When ono fact is declared by this Act to be conclusive proof of another, the 
Court shall, on proof of the one fact, regard the other as 
* Conclusive proof,’ 


proved, and shall not allow evidence to be given for the 


purpose of disproving it. 


Cuartke ]I.—Or tne Revevancy or Facts. 


V. Evidence may be given in any suit or proceeding of 
rea pac a Betas the existence or non-existence of every fact in issue and of 
: such other facts as are hereinafter declared to be relevant 
vant facts. ’ 
and of no others. 
ELezplanation.—This section shall not enable any ie to give evidence of a fact 
which he is disentitled to prove by any provision of t 


lis ie law for the time being in force 
relating to Civil Procedure. o 
Illustrations. 


oe a A is tried for tho murder of B by beating him with a club with the intention of causing 
eath. 


At A’s trial the following facts are in issue :— 
A’s beating B with the club ; 
A’s causing B's death by such beating ; . 
A's intention to cause B’s death. : 
~ (6) A suitor doos not bring with him, and have in readiness for production at the firet hearing 
of the case, a bond on which he relios. This section does not enable him to produce the bond or 


prove ite contents at a subsequent stage of the proceedings, otherwise than in accordance with the 
conditions prescribed by the Code of Civil Procedure. 


THE EVIDENCE ACT. 405 


VI. Facts which, though not in issue, are so connected with a fact in issue as to 

Relevancy of facts form- form part of the same transaction, are relevant, whether 

ing part of same transac- they occurred at the same time and place or at different times 
tion. and places. 


Illustrations. 


(a.) A is accused of the murder of B by beating him. Whatever was said or done by A or 
B or the bystanders ut the beating, or so shortly before or after it, as to form part of the transaction, 
is a relovant fact. 

(o.) A is accused of waging war against the Queen by taking part in an armed insurrection 
in which property is destroyed, troops are attacked, and gaols are bioken opon. The occurrence of 
these facts 1s relevant, as forming part of the general transaction, though A may not have been 
present at all of them. 

(c.) A sues B for a libel contained in a letter forming part of a correspondonce, Letters 
between. the partics relating to the subject out of which the libel aroso, and forming part of the 
correspondence in which it is contained, are relevant facts, though they do not contain tho libel 
iteolf, 

(2.) The question is, whether certain goods ordercd from B wero delivered to A. The goods 
were delivered to scveral intermediate persons successively, Each delivery is a relevant fact. 


VII. Facts which are the occasion, cause, or effeot, immediate or otherwise, of 

i vcke whichcabe-oceastun: relevant facts, or facts in issue, or which constitute tho state 

cause, or cffect of facts in of things under which they happened, or which afforded an 
1BsUe, opportunity for their occurrence or transaction are relevant. 


Lllustrations. 


(a.) Tho question is, whether A robbed B, 

Tho facts that, shortly before the robbery, B went to a fair with moncy in his possession and 
that he showed it, or mentioned the fact that he had it, tu third persans, aro relevant. 

(6.) The question is, whether A murdered B. 

Marks on the yround, produced by a struggle at or ucar the placu wherv the murder was come 
mitted, aro relevant facta. 

(c.) The question is, whether A poisoned B. 

The state of B's health before the symptoms ascribed to poison, and habits of B, known to A, 
which afforded an opportunity for the administration of puisun, are relevant facts. 


Motive, preparation und VIII. Any fact is relevant which shows or constitutes 
aaa or subsequent con- 4 motive or preparation for any fact in issue or relevant 
uct. { 
act. 


The conduct of any party, or of any agent to any party, to any suit or proceeding, 
in reference to such suit or proceeding, or in reference to any fact in issue therein or 
relevant thereto and the conduct of any person, an offence against whom is ihe subject 
of any proceeding, is relevant, if such conduct influences or is influenced by any fact in 
issue or relevant fact, and whether if was previous or subsequent thereto. 

Explanation 1 —The word “ conduct” in this section does not include statements, 
unless those statements accompany and explain acts other than statements; but this 
explanation is not to affect the relevancy of statements under any other section of this 
Act. 

Explanation 2.— When the conduct of any person is relevant, any statement made 
to him or in his presence and hearing, which affects such conduct, is relevant. 


Lllustrations. 


(c.) A is tried for the murdcr of B. 
The facts thut A murdered C, that B knew that A had murdered C, and that B had tried to extort 
moncy from A by threatening to make his knowledge public, are reicvant, 
(6.) A sues B upon a bund for the payment of muncy. DB denice the making of the bond, 
The fact that, at the time when the bund wus alleged to be made, Bb required money for a parti- 
cular purpose, is relevant. 
e) A is tried for the marder of B by poison. 
“he fact that, before the death of B, A procured poison similar to that which was administered 
to B, is relevant. 
(d.) The question is, whether a certain document is the will of A. 
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The facts that, not long befpre the date of the alleged will, A made inquiry into matters to which 
the provisions of the alleged will relate; that he consulted vakils in reference to making the wil), 
and that he caused drafts of other wills to be prepared, of which he did not approve, are relevant. 

(:.) A is accused of a crime. 

Tho facts that, cithcr before, or at the time of, or after the alleged crime, A provided evidence 
which would tend to give to the facts of the cage an appearance favourable to himself, or that he 
destroyod or concealed evidence, or prevented the presence or procured the absence of persons who 
might have been witncsscs, or suborned persons to give false evidence respecting it, are relevant. 

(f.) The question is, whether A robbed B. 

The facts that, after B was robbed, C said in A’s presence‘ the police are coming to look for 
the man who robbed B,’ and that immediately afterwards A ran away, are relevant. 

(7.) The quostion is, whether A owes B rupees 10,000. 

The facta that A usked C to lend him money, and that D said to O in A’s presence and hearing 
-—' I adviso you not to trust A, for ho owes B 10,000 rupeos,’ and that A wont away without making 
any answer, are relovant facta. 

) The question is whother A committed a crime. e 

"Who fact that A absconded after receiving a letter warning him that inquiry was being made 
for the criminal, and the contents of the letter, are relevant, 
8.) A in accused of a crime. 
he facta that, after the commission of tho alleged crime, he absconded, or was in possession 
of property or the procecds of property acquired by the crime, or attempted to conceal things 
which were or might have beon used in committing it, are relovant. 

(y.) Tho question is, whether A was ravished, 

The facta that, shortly ufter the alleged rape, sho made a complaint relating to the crime, the 
circumstances under which, and the terms in which, the complaint was made, are relevant. 

The fact that, without making « complaint, she said that she had been ravished is not relevant 
as conduct undor this section, though it may be relevant as a dying declaration under section thirty- 
two, clause (one), or as corr.-borative evidence undor section one hundred and fifty-seven. 

(&) ‘The question is, whether A was robbed, 

The fact that, soon aftor the alloged robbery, he made a complaint relating to the offence, the 
circumstances under which, and the terms in which the complaint was made, are relevant. 

Tho fact that he «aid he had been robbed, without making any complaint, is not relovant as 
conduct under this section, though it may be relevant as a dying duclaration under section thirty- 
two, clause (one), or as corroborative evidence under 
section one hundred and fifty-seven. 

The prisoner was charged with theft (8° 379, Penal Code) and dishonestly receiving stolen 
property (S411). ‘The prosecutor who waa robbed while travelling by railway reported his logs 
to the Railway Police Inspector at the first: station at which the train stopped after being aware of 
the theft, the prisoner not being present. Evidence aa to the report made was admitted uader 
Ttinat. (k) of 8.8 of tho Kuidence Act.-- Queen v, Macdonald, 10 8. 1. 1B. 2, App. 


IX. Facts uccessary to explain or introduce a faet in issue or relevant fact, or 

_ Which support or rebut an inference suggested by a fact in 

Faots necessary foeaplain issue or relevant fact, or which éstablish the identity of any 

or introduce relevant facts. thing or person whose identity is relevant, or fix the time or 

place at which any fact in issue or relevant fact happened, or which show the relation 

of parties by whom any such fact was trangacted, are relevant in so far as they are 
neceasary for that purpose. 

Lilustrations. 


(a.) The question is, whether a given document is the will of A. Tho state of A's property 
and of his family at the date of the alloged will may be relevant facts. 

( A A snes B fora libel imputing disgraceful conduct to A; B affirms that the matter alleged to 
be libellous is true. 

The position and relutions of the parties at the time when the libel was publishod may be re- 
levant facta as introductory to the facts in issue. 

‘ho particulars of a dispute between Aand B about a matter unconnected with the a 
libel are irrelevant, though the fact that there was a dispute may be relevant if it affected the rela- 
tions hetweon A and b. 

‘" (e.) A is accused of a crime. 
Who fact that, soon after the commission of the crime, A absconded from his house, is relevant, 

under section cight, as conduct subsequent to and affected by facts in issue. 

Tho fact that, at the time when he left home, he had sudden and urgent business at the place 
fo which ho went, is relo vant, as tending to explain the fact that he left home suddenly. 
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The details of the business on which he left are not relevant, excopt in so far as they are ne-~ 
cessary to show that the business was sudden and urgent. e 

(d.) A-sues B for inducing C tv break a contract of service made by him with A. ©, on 
leaving A’s service, says to A—‘ Iam leaving you because B has made me a better offer.’ This 
statement is a relevant fact as explanatory of C’s conduct, which is relevant as a fact in issue. 

(e.) A, accused of theft, is seen to give the stolen property to B, who is soen to give if to A’s 
wife. B says as he delivers it—' A gays you are to hide this.’ B’s statement is relevant as explana- 
tory ofa fact which is part of the transaction. 

(f.) Ais tried for a riot and is proved to have marched at the head of a mob. The cries of the 
mob are relevant as explanatory of the transaction. ; 

X. Where there is reasonable ground to believe that two or more persons have 
conspired together to commit an offence or an actionable 
wrong, any thing said, done or written by any one of such 
persons in reference to their common intention, after the 
time when such intention was first entertained by any one of 
them, is a relevant fact as against each of the persons believed to be so conapiring, as 
well for the purpose of proving the existence of the conspiracy as for the purpose of 
showing that auy such person was a party to it, e 


Lllustrations. 


Reasonable ground exists for believing that A has joined in a conspiracy to wage war against 
the Quecn. 

The facts that B procured arms in Europe for the purpose of the conspiracy, © collected money 
in Calcutta for a like object, D persuaded persons to join the conspiracy in Bombay, i published 
writings advocating the object in view at Agra, and FP transmitted from Declhito G at Cabul the money 
which O had collccted at Calcutta, and the contents of u letter wrilten by H giving an account of the 
conapiracy, are cach relevant, both to prove tho existence of the conspiracy, and to prove A’s come 
plicity in it, although he may have been ignorant of all of them, and although the persons by whom 
they were done were strangers to him, and althuugh they may have-taken place before he juined the 
conspiracy or after he left it. 

When facts not otherwise XI 
relovant become relevant. ae 


(1.) If they are inconsistent with any fact in issue or relevant fact. 
(2.) 1£ by themselves or in connection with other facts they make the existence 
or non-existence of any fact in issue or relevant faet highly probable or improbable. 


Illustrations. 


(2.) The question is whether A committed & crim: at Culcutta on a certain day. 

The fact that, on that day, A was at Lahore is relevant. 

The fact that, near the time when the crime was committed, A wus ata distance from the place 
where it was committed, which would render it highly improbable, though not impossible, that he 
committed it, 1s relevant. 

(6). The question is, whether A committed a crime, 

‘Lhe circumstances are such that the crime must have been committed cithor by A, B, C, or D, 
Every fact which shows that the crime could have been committed by uo one else, und that it was not 
committed by either B, C, or D, is relevant. 


Things said or done by 
conspirator in reference to 
common design. 


Facta not otherwise relevant are relevant— e 


In a trial for forgery, evidence was admitted to show that tho accus-d was in possession of a 
number of othe: documents, apparently cither forged or held in readiness for purposes of forgery, 
On appeal, the High Court held that this cvidence had been improperly admitted and wae irrelevant, 
The Court, per Weat, J., made tho following remarks:— S. 11 of the Evidences Act ia no doubt 
expressed in terms so extensive that any fact which can, by any chance of ratiycination, be brought 
into connection with another, so as to have a bearing upon «a point in issuc, may possibly be held to 
be relevant within its meaning. But the conn-xions of human aflaire are so infinitely various and so 
far-reaching, that thus to take the section on its widest admissible sens: would be to complicate every 
trial with a mass of collateral inquiries limited only by the patience and the means of the parties, 
One of the objects of a Law of Evidence ia to restrict the investigations made by Courts within the 
bounds prescribed by general convenience, and this object wonld be completely frustrated by the ad- 
mission, on al] occasions, of every circumstance on either side having some remote and conjectural 
probative force, the precise amount of which might itself be ascertaincd only by « long trial anda 
determination of fresh collateral issues, growing up in endless succession, as the inquiry ; 
That such an extreme meaning was not in the mind of the Legisiature seems to be shown by several 
inatances in the Act jtaelf.”—Parbhudas Ambaram and others, 11 Borb., 90. 
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In suits for damages, _ XII. In suits in which damages are claimed, any fact 
facts tending to enable f&hich will enable the Court to determine the amount of 


Court to determine amount - é 
al ae damages which ought to be awarded is relevant. 


Facts relevant when right XIII. Where the question is as to the existence of 
or custom is in question. any right or custom, the following facts are relevant :— 

a.) Any transaction by which the right or custom in question was created 

claimed, modilied, recognized, asserted or denied, or which was inconsistent with its 


existence. 
(b.) Particular instances in which the right or custom was claimed, recognized, 


or exercised, or in which its exercise was disputed, asserted or departed from. 
Illustration. 


Tho question is, whether A has a right to a fishery. A deed conferring the fishery on A’s 
ancestors, a mortgage of the fishery by A's father, a subsequent grant of the fishery by A’s father 
irreconcilable with the mortgage, particular instances in which A’s father exercised the right, or in 
which the exorcise @f the right was stopped by A’s neighbours, arc relevant facts. 

See the judgments of a Fen. Bencnu of the Calcutta High Court in the case of Gujju Lall o. 
Fatteh Lall, (6 Cal., L. KR. 489, (5. C.) 1. L. R. 6 Cal. 171,) regarding the admissibility under 8. 13 
of a judgment not inter partes, nor tm rem, nor relating toa matter of 4 public nature. 


XIV. Facts showing the existence cf any state of mind—such as intention 
knowledge, guod faith, negligence, rashness, ill-will or good- 

; Pleies prantars tie will towards any particular person,—or showing the existence 
or bodily fooling. of any state of body or bodily feeling, are relevant, when 
the existence of any such state of mind or bodily feeling 


iq in issue or relevant. 
Explanation.—A fact, relevant as showing the existence of a relevant state of 


mind, must show that it cxists, not generally, but in reference to the particular 
matter in question. 
Tilustrations. 


(a.) A is accused of recoiving stolen goods knowing them to be stolen. It is proved that he 
was in possession of a particular stolon article. 

The fact that, at the same time, he was in possession of many other stolen articles is relevant 
aa tending to show that he knew each and all of the articles of which he was in possession to be 


BAB s 
(6) A is accused of fraudulently delivering to another person a piece of counterfeit coin which 
at tho time when he dolivered it, he know to be counterfeit. 
The fact that, at the time of its delivery, A was possessed of a number of other pieces of coun- 
terfoit coin is relevant. 
¢) Asues B for damage dono by a dog of B's which B knew to be ferocious. 
‘he facta that the dog had previously bitten XA, Y, and “4, and that they hud made complaint to 


B, are relovant. 
(@,) The question is whether A, the acocplor of a bill of exchange, knew that the name of 


tho payoo was fictitious. 

The fact that A had accepted other bills drawn in the same manner before they could have been 
tranamitted to him by the payeo if the payev had been a real porgon, is relevant, as showing that 
A know that tho payeo was u fictitious person. 

(e.) Ais aceusid of defaming B by publishing an imputation intended to harm the reputation 


The fact of previous publications by A respecting B, showing ill-will on the part of A towards 
B, ia relevant, as proving A’s intention to harm B’s reputation by the particular publication in 
queation, 
The facts that there was ro previous quarrel between A and B, and that A repeated the matter 
ee of as ho heard it, are relevant, as showing that A did not intend to harm the reputa- 
4) . « 
(f/f) A is sued by B for fraudulently representing to B that C was solvent, whereby B, being 
induoed to trust C, who was insolvent, suffered loss. : nae 
The fact that, at the time when A represented C to be solvent, C was supposed to be solvent 
by his neighbours and by ome dealing with him, is rolevant, as showing that A made the 
representation in good faith. ; 
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(g-) A is sued by B for the price of work done by B i i 
beer. pay, = p work done by B, upon a co of which A is owner, by 


A’s defence is that B's contract was with 0. 

__ The fact that A paid O for the work in question is relovant, as proving that A did, in good 
faith, make over to C the management of the work in question, so that OC was in a position to 
contract with B on C’s own account, and not as agent for A. 

+ (h.) A is.accused of the dishonest misappropriation of proporty which he had found, and 
the question is whether, when he appropriated it, he believed in good faith that the real owner 
could not be found. * 

The fact that public notico of the loss of the property had boon givon in tho place where A 
was is relevant, as showing that A did not in good faith believe that the real owner of the property 
could not be found. 

The fact that A knew, or had reason to believe, that the notice was given fraudulently by 0, wha 
had heard of the loss of the property and wished to sot up a false claim to it, is relevant, as showing 
that the fact that A knew of the notice did not disprove A's good faith. 

(1.) A is charged with shooting at B with intent to kill him. In order to show A’s intent, the 
fact of A’s having previously shot at B may be proved. 

(j.) Aischarged with sending threatening letters to B. Threatening lotters previously sent by 
A to B may be proved, as showing the intention of the letters. 

* (k.) The question is, whether A has heen guilty of cruelty towards B, his wife. 

Expressions of their feeling towards each other shortly betore or after the alleged cruelty at 
relevant facts. 

4.) The question is, whether A’s death was caused by poison. 

Statements made by A during his illness as to his symptoms are relevant facts. 

(m.) The question is, what was the state of A’s health at the time when an assurance on his 
life was effected. 

Statements made by A as to tho state of his health at or near the time in question are 
relevant facts. 

(n.) A sues B for nogligonce in providing him with a carriage for hire not reasonably ft for 
use, whereby A was injured. 

The fact that B's attention was drawn on other occasions to the defect of that particular 
carriage is relevant. 

Ai fact that B was habitually negligent about the carriages which ho let to hire is 
irrelevant. 

o.) A is tricd for the murder of B by intentionally shooting him dead. 

The fact that A, on other occasions, shot at B is relevant, as showing his intention to shoot B. 

The fact that A was in tho habit of shooting at pouple with intent to murder them is 
irrelevant. 

(p.) A is tried for a crime. 
z= The fact that he said somcthing indicating an intontion to commit that particular orime is 

evant. 

That fact that he said something indicating a general disposition to commit crimes of that class 
is irrelevant. ; 


Evidence that the accused person was on a date subsequent to thoso specificd in the charge 
guilty of having done similar acts is not sadmissible.—Empress o. M.J. Vyapvory Moodilliar, 
8 Cal. L. B., 190; (S. C.) 1. L. R,, 6 Cal., 655. 


XV. When there is a question whether an act was accidental or intentional, 


Facta bearing on ques- the fact that such act formed part of a series of similar 


tion whether act was ac- occurrences, in each of which the person doing the act was 
cidental or intentional. concerned, is relevant. 


Liiustrations. 


(a.) Ais accused of burning down his house in order to obtain money fur which it is insured. 

The facts that A lived in several houses successively, cach of which he insured, in each of 
whicha fire occurred, and after each of which fires A received payment from a different insurance 
office are relevant, as tending to show that the fir-s were not accidental, 

(6.) A is employed to receive money from the debtors of B. Lt is A's duty to make entries in 
a book showing the amounts received by him. He makes an entry showing that on a particular oo- 
casion he received leas than he really did receive. 
The question is, whether this false entry was accidental or intentional. 
The acta that other entries made by A in the samo book are false, and that the false entry is in 
each case in favour of A, are relevant. 

(c.) A is accused of fraudulently delivering to B a counterfeit rvpec, 
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|. ‘Phe question is, whether the delivery of the rupee was accidental. 
"(he facts that, soon befors or soon after the delivery to B, A delivered counterfeit rapees to 
©, D, and E are relevant, as showing that the delivery to B was not accidental. 
XVI. When there is a question whether a particular act was done, the existence 
Existence of course of Of any course of business, according to which it naturally 
business when relevant. would have been done, is a relevant fact. . 


Illustrations. 


Fi 
i) The question is, whether a particular letter was despatched. 
facts that it was the ordinary course of business for all letters put in a certain place to be 
carried to the post, and that that particular letter was put in that place, are relevant. 
, (6) The question is, whether a particular letter reached A. The facts that it was posted in 
due course, and was not returned through the Dead Letter Office, are relevant. 


ADMISSIONS. 


XVII. An admission is a statement, oral or documentary, which suggests an 
inference as to any fact in issue or relevant fact, and which 
Admission definod. is made by any of the persons, and under the circumstances, 
hereinafter mentioned. 


. XVIII. Statements made bya party to the proceeding, or by an agent to any 
“ such party, whom the Court regards, under the circumstances 
Admission—by party to of the case, as expressly or impliedly authorized by him to 
proceeding or his agent ; make them, are admissions, 
Statements made by partics to suits, suing or sued in a representative character, 
by auitor in representa. “"e not admissions, unless they were made while the party 
tive charactor ; making them held that character. 
Statements made by— 
(1.) Persons who have any proprictary or pecuniary interest in the subject- 
by party interested in matter of the preceeding, and who make the statement in 
sablect-imator: their character of persons so interested, or 
(2.) Persons from whom the parties to the suit have derived their interest in 
by pereon from whom in- the subject-matter of the suit, 
tereat darivod. aro admissions, if they are made during the continuance of 
the interest of the persons making the statements. 
_ Accounts kept on behalf of an accused person are relevant as admissions though thoy may not 
have been regularly kept in the courso of busincas.—Harmanta Madhaji Khadkee, I. L. R 
» | Bomb., 610. . “ 
XIX. Statements made by persons whoxe position or liability it is necessary to 
Admission by persons prove as against any party to the suit, are admissions, if 
whose position must bo such statements would be relevant as against such persons in 
proved as against party to) relation to such position or liability in a suit brought by or 
pait, against them, and if they are made whilst the person making 
them occupies such position or is subject to such liability. 


Illustration. 
A undortakes to collect rents for B. 
B sues A for not collecting rent due from C to B. 
A denies that rent wan duo from C to B. 
A statement by C that he owed B rent is an admission, and is a relovant fact as against A, 
if A denies that @ did owe rent to B 


XX. Statements mad@ by persone to whom a party to the suit has expressly 
dmnisaion by persons ex. ‘Yeferred for information in reference to a matter in dispute 


A 
per ref to by party are admissions. 
quit. | 
ss Illustration. 


: * ‘The question is, whether a horse sold by A to B is sound. 
3 A says to B, ‘Go and ask C, C knows all about it.’ C's statement is an admission. 
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XXI. Admissions are relevant and may be proved as against the person who | 
Proof of admissionagainst makes them, or his representative in interest; but they 
 epscge making them, and cannot be proved by or on behalf of the person who makes. 


y or ai their behalf. ‘them or by his representative in interest, except in the | 
following cases :— 


(1.) An admission may be proved by or on behalf of the person making it, when 
it is of such a nature that, if the person making it were dead, it would be relevant’ as 
between third persons under section thirty-two. . 

(2) An admisrion may be proved by or on behalf of the person making it, when 
it consists of a statement of the exietence of any state of mind or body, relevant or 
in issue, made at or about the time when such state of mind or body existed, and is 
accompanied by conduct rendering its falsehood improbable. ‘ 


(3.) An admission may be proved by or on behalf of the person making it, if it 
is relevant otherwise than as an admission. 


Tilustrations. . 


(a.) Tho question between A and B is, whethor a certain doed is or is not forged. A affirms | 
that it is genuine, B that it is forged. 

A may prove a statement by B that the deed is genuine, and B may prove a statement by A 
that the deed is forged; but A cannot prove a statement by himself that the deed is genuine, nor 
can B prove a statement by himself that the deed is forged. 

(6.) <A, the Captain of a ship, is tried for casting her away. 

Evidence is given to show that the ship was taken out of her proper course. : 

A produces a book kept by him in the ordinary couran of his business, showing observations 
alleged to have been taken by him from day to day, and indicating that the ship was not taken out, 
of her proper couree. A may prove these statements beenuse they would be admissible between . 
third parties, if he were dead, under section thirty-two, clause (two), 

(c.) Ais accused of a crime committed by him at Calcutta 

He produces a letter writtun by himself and dated at Lahoro on that day, and bearing the 
Lahore post mark of that day. : 

The statement ir. the date of the letter is admissible, becuusc, if A were doad, it would be 
admissible under section thirty-two, clause (two) 

(7.) A is accused of recciving stolen goods knowing them to be stolen. 

He offers to prove that he refused to sell them below their value, 

A may prove these statements, though they «re admissions, bocause they are explanatory of 
conduct influenced by facts in issue 

(¢) A is accused of fraudulently having in his possession counterfeit coin which he knew to 
be counterfeit. 

He offers to prove that he asked a skilful person to examine the coin, as he doubted whether it 
was counterfeit or not, and that that person did examine it and told him it was genuine. 

A may prove these facts for the reasons stated in the last preceding illustration. 


The purchaser at an execution sale is a representative in interest of tho judgment-debtor within 
the terms of s 21, and any statement made by the latter is evidence aguinst him.—J’er Maskby and 
Birch, JJ., Unnopoorna Dasseve, 21 W. R., 148. 


XXII. Oral admissions as to the contents of a document are not relevant, unless 
When oral gdmissions ag aud untilthe party proposing to prove them shows that he 
to contents of documents is entitled to give secondary evidence of the contents of such 
are relevant. document under the rules hereinafter contained, or unless 
the genuineness of a document produced is in question, 


XXIII. In civil cases no admission-is relevant, if it is made either upon an 


: express condition that evidence of it is not to be given, 

Admissions in civil cases, or under circumstances from ‘which the Court can infer 

when relevant. that the parties agreed together that evidence of it should 
not be given. 


Explanation.—Nothing in this section shall be taken to exempt any barrister, 
pleader, attorney or vakil from giving evidence of any matter of which he may be 
ompelled to give evidence under section one hundred and twenty-six. 


‘412 | THE EVIDENCE ACT. 


XXIV. Aconfession made by an accused person is irrelevant in a criminal 


 .Qonfession caused by in- proceeding, if the making of the confession appears to the 


ducement, threat or promise, Court to have been caused by any inducement, threat or 
when irrelevant in criminal promise, having reference to the charge against the accused 
proceeding. person, proceeding from a person in authority and sufficient, 
in the opinion of the Court, to give the accused person grounds, which would appear 
to him reasonable, for supposing that by making it he would gain any advantage 
or avoid any evil of a temporal nature in reference to the proceedings against him. 


" §, 168 of the Code of Criminal Procedure declares that no Police officer or’ person in authority 


. ghall offer or make or cause to be offered or made any such inducement, threat or promise as is men- 


tioned by the Indian Evidence Act, 1872, 8. 24. But no Police officer or other person shall prevent, 
by caution or otherwise any person from making in tho course of any investigation any statement 
which he may be dispoftd to make of his own free will. Id. 

_ The only inducement to confess which can legally be offered is the tender of a pardon by certain 
Judicial officers on certain conditions to a person supposed to be concerncd in an offence triable 
exclusively by the Court of Session or High Court. 8s. 387, 338 Code of Criminal Procedure. 

In the casg of Mhurm Dutt Ojha (8 W. K., 13), it appeared that the prisoners confessed on nang 
<e by the Police officer that he would get them released if they told the truth, The Calcutta Hi 
urt sevorely condemned such conduct as highly improper and illegal, holding that no part of the 
Police officer’s evidence as to tho discovory of facig in consequence of the confessions was legally 
admissible. Soe also Bishoo Manjeo, 9 W. R., 16. 
The following judgmont of the Calcutta High Court expresses the law regarding the admis- 


_ ibility of statements made tothe Police—(Nobodcep Chunder Ghosameo and another, 1. B. L.R., 


15, Original Side, Criminal.) 
* © Peacock, 0. J—Upon the questions argued before us I entertain no doubt. 
“The first rolates to the answor given to the Police constable when he arrested tho prisoner. 


* The anawer did not amount to a confession of guilt, but was a statement of facts, which, if true, 


’ 


showed that tho prisoner was innocent. It is not a confession obtained under an inducement of 
hope or fear. The only objection to the statement being admissible in evidence is, that it was madc 
in answor toa question put by the Police officer. 

‘The casca upon this subjoct in England are conflicting, but the later casos seem to show 
that statements made by a prisoner in answer to a question put by a Police officer are admissible 
in eyidonce. In the case of KR. ». Beriman, 6 Cox, C. C., 388, Erle, C. J. refused tu admit as 
evidence an answer given by a prisoner to a question put to him by a Magistrate; and a similar 
ruling by Wildo, U. J. in to be found in the case of R.v. Petitt, 4 Cox, C.C., 164. Butina 
‘Jater case, the Queen ¢. Choverton, 2 F. & F., 833, Erle, C. J. admitted as evidence against the 
| era atatument which she had made in answer to questions put to her by a Police officer. 

that case it appeared that Baxter, the Police officer, had said to the prisoner, ‘ you had better 


tell all about it, it will aavo trouble ;’ and then put certain questions to the prisoner, which sho 
 gnewbred 


It was held that the answers given to Baxter were inadmissible, because thoy had 
‘been mado under the influence of something in the nature of a threat or inducement. After. 
wards, another Policeman pnt questions to the prisoner, which she answered, and it was objected 
that those answors were inadmissible, as they had been made under the inducement held out by 
the formor Polico oficor. Erlo, ©. J., after consulting Wightman, J., admitted the statements made 
to the second Police officer, holding as 1 suppose, that the answers were not given in censoquence 
of the inducement held out by the first officer, ‘hat is a distinct authority that statements made 
by a erred in answer to questions put by a Police officer aro admissiblo, and it may be remarked 
that a case the answers were held to bo admissible, though the prisoner had not been 
caution « 


“In the caso of R. v. Mick, 3 F. F., 342, it was held by Miller, J., that the éonfession made 
by a prisoner in answor to a question put ta him by a Police officer was admissible. A similar 
decision will be found in 1 Moody, C. C., 27, in which it was held that a confession obtained 
without threat or promise from a boy, fourteon fears old, by quostions put to him by a Police 
officer, in whose custody the boy was on a chargo of felony, and when the boy had had no food for 
nearly a whole day, was properly reccived as evidence against him. ‘That was held by six Judges 
to three upon a point reserved. The majority held that the confcssion was rightly received, as 
no threat or promise had been made, 

“Miller, J., in the case of R. ». Mick, to which I have referred, remarked that many Judges 


..« Would not receive the evidence, and that he highly disapproved of the course the Police officer 
tw». Rad taken in asking questions, 


ify 


“ Having these a tloting decisions before us, I should be disposed to act upon the decisions 


_( “Svea in the case reserved, oven if it were not borne out by e principle of common sense. If an 


% 
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~dnnerent ia held out to a prisoner to make a confession, by telling him he will be better off if he 
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makes a confession, he may be induced, if he knows that circumstances are strong to lead to a pre 
sumption of guilt, to make a confession, though he is innocent. & 

‘* There may be reasonable ground against the admission of such a confession, though perhaps 
it would be better to admit it, and to leave those who have to determine ag to the guilt or innooance 
of the prisoner to judge of the weight which ought to be attached to it. 

“ The object of the Criminal Law is to punish the guilty, for the purpose of doterring them and 
others from committing offences. The objoct of the law of Procedure, including the law of Kvidenoe, 
ig, or ought to bo, that the innocent shall be protected and the guilty punished. I cannot, theres 
fore, at all agree with the remarks of Miller, J., and’ in tho oxpression of his disapproval of the 
conduct of the Police officer on asking questions, provided he does not hold out hope or fear a& an 
inducement to confess.” 

A Panchayat assembled to consider whether A had murdered B, and had not vonsequently dis- 
qualified himself from further social intercourse with the brothurhond. Hold, that statements made 
before the Panchayat were not irrelevant under 8. 24 as it was not in authority, nor was there any 
threat, inducement or promise made having reference to any charge against the accusod.—Mohun 
Lall, I. L. R., 4 All., 46; (S. C.), Leg. Rem., 144. 

The same matter was also discussed by tho Bombay High Court in tho caso of Rog. ». Navroji 
Dadsbhai, 9 Bomb., 358 where the question of how far a person was “in authority” over the con- 
fessing person, camg also under consideration. Sargent, C. J., said: Tho test would seem to be, had 
the person authority to interfere in the matter; and any conccrn or intorest in if would appear to be 
sufficient to give him that authority, as in the Queen ¢, Warningham (2 Don., 0. 0., 447 2) where - 
Baron Parke held that the wife of one of the prosecutors and concerned in the management of their 
business was a person in authority, und the rulo is so laid down in Archbold’s Criminal Practice. 

The ovidence given by a witness in the presence of tho accused and before tho committing 
Magistrate who, it was proved, could not be found owing to his ship having sailed, was tendered as 
evidence in the Seasions trial in the Calcutta High Court; but the material part relating to an admis- 
sion by the prisoner was not reccived because the ndmission was stated to have beon made immediately 
after the prisoner and others had been throatened with a loaded rifle by the witness to whom the 
statement was made. It was held to be immaterial that tho threat was not for the purpose of oxtort- 
ing the confession, but in order to suppress a mutiny.—Queen ¢ Hicks, 10 B. LR. 1, App. 

The Sessions Judge and Assessors having found that the Police had been guilty of misconduct 
in producing evidence to the identification gt property which was false, the Iligh Court on appeal 
refused to affirm conviction which rested on uncorroborated confessions, which wore rotracted before 
the case left the Magistrate's Court.—Sofiruddcen, 2 Cal. L. R., 132. 


° : . . 
Confersion to Police officer XXV. No confession made to a Police officer shall be 
not to be proved. proved as against a person accused of any offence, 


No statement, other than a dying declaration, made by any person to a Polico officer in the 
course of an investigation shall, if reduced to writing, be signed by the person making it, or be used 
as evidence against the accused person,—S, 162, Code of Criminal Procedure, 

Where the accused went to consult as a friend a person who happened to bo a Police officer 
unconnected with the case and attached tu another Police station who hed come to give evidence 
in another case under trial, it was held that the statement made to him was inadmissible in evidence, 
because it had been made to a Police officer. Sy. 25 and 26 are distinct. S. 25 excludes confessions 
made to a Police officer under any circumstances, and 8. 26 excludes a confession made to any per. 
son while the person muking it in in any position to be influenced by ft Police officer unless the free 
and voluntary nature of the confession is secured by its being made in the immediate presence of @ 
Magistrate, in which case a confessing person has an opportunity of muking a statemunt uncontrole 
led by any fear of the Police, Ju re Hiran Mya, 1 Cal., Lie ht. 21; 

Although the Deputy Commissioner of Police in Calcutta may be invested with powers of « 
Magistrate, he is still a Police officer and a8 such is not competent to record 4 confession,—Hurribole 
Chunder Ghose, 25 W. R., 36; (8. C.) LL. Ro 1 Cal, 207, : 

When a Police officcr is about to depose to a confessional statement of @ prisoner, « question 
should be interposed, ‘* Wasa Magistrate present at that time" If not, that confessional statement 
is excluded by an express provision of law.—Mad. H. Ct., Sept: 14, 1864; Weir, 356. 

In two cases before the Calcutta High Court on its original criminal junsdiction, a distinction 
has been drawn between 2» confession of guilt and an admission made tu » l’olice officer when not 
under arrest. In the Qluecn v. Macdonald, 10 B. L. B., 2 App, Ihear, J, held that the statement 
made by the prisoner to the Police officer who arrested him to the effect that a watch and Re, 1000 
said to have been stolen bad been given to him by his sister, and that he bad bought the chain, 
were admiasible as evidence. Phear, J, drew a distinction between admissions aud confessions of 
guilt. Similarly in the case of Empress ¢. DeLee Porshad, 1. L. K.. 6 Cal., 680; (8.0) 7 Cal. L. RB, 
541, Prinsyp, J, admitted a statemcnt made to the Police while the accuscd was under et 

The Bombay High Court bas, however, refused to admit statements made under ooum- 
stances. In the case of Pandarinath, I. L.R,6 Bomb., 34, the prisoncr, while under arrest and in 
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the onstody of the Police, on being shown a cheque, said that one Kisam had given itto him. It 

was held that that statement whs not admissible in evidence although it was probably not intended 

‘gaa confession of guilt, but was rather made by the prisoner in sulf-exculpation. It was neverthe- 
loss an admission of a criminating circumstance on which the prosecution mainly relied, and formed 
indeed the principal part of the evidence agninst him. Such an admission comes properly within the 
rue of exclusion which the Legislature has laid down with regard to confessions made by a person 
in costody of the Police. 

In tho case of Petambar Jina, I. L. R., 2 Bomb., 61 it was proposed to ask a witness in cross- 
examination whether one of the two prisoners under trial had not in reply to a Policeman told 
him“ I have killed a man and the other has run away.” Objection was taken on behalf of that prisoner 
that this question was inadmissible at the joint trial because its object being, by means of the 

ner’s own adimissiun to the Volice, to throw the blame on him and thus clear the second prisoner, it 
attempted to prove the first prisoncr’s contesvion as against him. Westropp, C. J. Sargent and Atkinson, 
JJ. however overruled the of jection holdinz that 58. 25 of the Evidence Act does not preclude the 
Counsel for an accused person, on bebulf of his client asking a question to prove a confession made by 
another accused person. It was sought to prove tho confession not against either the confessing 

p or his co-accused but on behalf of the latter. The Court added; “but under euch circum- 

stances it should be the duty of the Judge to instruct the Jury that such confession is not to be 

». Heovived or treated as evidence against the person making it but simply as evidense to be considered 
« @@ behalf of the other.” 


* " Oonfession by accused XXVI. Noconfession made by any person whilst he 
while seh ongeae! : - ae igin the custody of a Police officer, unless it be made in 
=v © proves BBuins’ the immediate presence of a Magistrate, shall be proved as 

against such person 

See on the one han! Quoen v. Macdonald, 10 B. L.R,2 App. and Empresas v. Dabee Pershad, 
Ll. R, 6 Cal. 630 and coutya Pandarinath, I. L. R. 6 Bomb., 84 all quoted in the note to S. 25. 

As confessions are so often obtained by undue influence, in order to vive weight to those recorded 
undor S. 26 of the Evidence Act, there should always be made a judicial record of the special cir- 
cumatances under which such confessions were received by the Magistrate showing in whose custody 
the prisoners were and how far they were quite free agents —Kodai Kahar, 5 W. R., 6. 

The mere standing. by of a Magistrate when confesaions are being made to and recorded by the 
Police for their own use will not make those confessions evidence, for the law refers to cases where 
the Mayiatrato is himsol{ conducting the investigation, and then, although the prisoner may be in 
the custody of the Police at the time, such prisoner, making a confession, is liable to have that con- 
fossion used ayuinat him.—Domun Kohar, 12 W. R, 82. 

S. 164 empowers any Magistrate not buing a Police officer to record any confession made to 
him in the course of a Police investigation or ut any time afterwards before the commencement of 
tho inquiry or trial, Though the Deputy Commisrioner of Police, Calcutta, may be invested with 

. powers of a Magistrate, atill ho isa Police officer aud consequently not competent to record a con- 
a eesion.-Hurribole Chunder Ghoae, 26 W. R., 36. 


AAVIT. Provided that, when any fact is deposed to as discovered in conse- 

How much of information quence of information received from a person accused of 

received from accused nay any offence, in the custody of a Police officer, so much of 

be proved. such information, whether it amounts to a confeesion or not 
as relates distinctly to tho fact thereby discovered, may be proved. 


The accused stated to the Sub- Inspector of Police that he had seized Khatu Beebeo (the deceased) 
by the eck and pushed hor foraibly duwn, so that she fell against a plantain tree and broke her 
meok; that he also atruck her with his hand; that the woman thon and there died, and that he 
then, after ondoavouring to remove the body, tuck from it a necklace and a pair of bracelets which 
he concealed in the neighbouring jungle. In consequence of this information the accused wag taken 
te the jangle pointed out by him, and he then produced, from a concealed place, the necklace and 
braceleta Fofure apoken of, saying that they are the ornuments be had removed from the body of 
Khatu Beebeo. That part of the accused's information which described his assault on Khatu Beebec, 
end bor consequent death, related distinctly to the fact of the discovery of the ornaments, which 

» digoovery was made in consequenco of that information; and the prisuner’s admission as to the 
way be becanie poseensed of those ornaments is a fact which the law of Evidence allows to be ‘proved 
” him.—Fer Gluvar, J., Kemp, J., concurring; Pagaree Shaha, 19 W. R., 61. | 
In the case of Dhurm Dutt UOjha (5 W. R., 18) it appeared that the prisoners confessed 
yw, being teld by the Polivo officer that he would get them released if they told the truth. The Caloetta 
“Bligh erent condemned such conduct as highly improper and illegal, bolding that no of 
on eS. cera evidence as to the discovery of facts in consequence of the confessions fealty 
we é ; See also Bishoo Manjes, 9 W. RK. 16. ; 


er) 4 
at we too 


THE EVIDENCE ACT. 418. 


* 


The Sessions Judge refused to accept a confession as evidence under 8. 30 against other pers - 
sons tried at the same time for the same offence. because it bad been gbtained under undue influenca, 
but he accepted it as against the confessing prisoner. becanse it was corroborated by external facta 
with which it was connected. The High Court. however, held that if it was admissiblo at all, it 
was admissible for the Court to take into consideration against the co-uccuged, as well as affordin 
the strongest evidence against himself. If circumstances made it wholly or partly admissible, i 
ought not to have been sat aside ut all, but weighed for all purposes with care and discretion —Rama 
Birapa. I. L. R., 3 Bomb., 13. 

It is not all statements connected with the production or finding of property which are ad- 
missible ; those only which lead immediately to the discovery of proporty and so fur as they Jead, 
to such discovery are properly admissible. Whatever be the nature of the fact discovored, that 
fact must in all cases be itself relevant to the case, and the counection between it and the state~ 
ment made must have been such that that statemont constituted the information through 
which the discovery was made, in order to render the statement admissitle, Other etatements . 
connectcd with the one thua made evidence, and so immediately, but not necessarily or directly 
connected with the fact discovered, aro not to be admitted, as this would be rather an ovasion 
than a fulfilment of the law, which is designed to guard prisoners accused of offences against un- 
fair practices on the part of the Police. For instance, a man sive, ‘you will find a stick at such 
and such a place; I killed Rama with it’ A poheceman, in such a case, may be allowed to say 
he went to the place indicated, and found the stick, but any statement as t@ the confession of 
murder would he inadmissible If, instead of ‘ you will find’ the prisoner has said, ‘71 placed a 
knife or a sword in such a spot.’ when if was found that too involved an admission of a particular 
act on the prisoner’s part and is admis-ible, because it iw the information which has directly led to 
the discovery, and is thus directly and independently of any other statement connected with it. 
But if, besides this, the prisoner has said what induced him to put the knife ar sword where 
it has been found, that part of his statement asit has not furthered, much loss has caused, the 
discovery, is not admixsible, The words of 8 27 ofthe Evidence Act. (whether if) amounts to a 
confession or not’ are to be read as quilifying the word ‘information’ in the immediately precedin 
context, not the words ‘so much ;' and the effect ia, that though ordinarily a confession of an accusé 
while in tustody would be wholly excluded, yet if, in the course of such a confession, information 
leading to the discovery of a relovant fact has been given, ao much of the information as leade dise 
tinctly to this result may be deposed to. though asa whole the statement would constitute a confete 
sion which the preceding sections are intended to exclude. 

In this case, asin many others, the production of articles supposed to have been mado use of in 
committing the murder by the prisoners, is xdduced as strong evidence against them. The conduct 
of any person in relation to a relevant fact is good evidence according to 8. 8 of the Indian Evidence 
Act; but according to Explanation 1, “ the word * conduct’ in this section does uot include state. 
ments, unless those statements accompany and oxplain acts other than those statemonts.” It is on: 
such a statement that the significance of the act, which it accompanies, in many causes depends; as 
for instance when a Police officer says to a prisoner, ‘] must search your house for the stolen pro- 

rty,’ to which the prisoner replies, ‘I will give you at once all the valuables that T have in the 
house? and thus gives him certain articles not stolen property, after which stolen jewels are found 
concealed under his hearth. But if, under cover of au cxplanation said to have been given by a 
prisoner of an act in itself ambiguous or not so obvigusly conneeted with the fact in isaue as to be 
relevant, it ia sought to introducd a confession of a prisoner to the Police, or made while in Police 
custody, the Evidence Act does not warrant its admission The ruics of exclusion und the exception 
to them being definitely laid down are not to be extended to cases not properly falling within’ it. 
The giving up by a cultivator of a bill-hook, or the pointing out of a plaice where Jazre appoara to 
have been trampled, is however in itself an unambiguous wet. It is in general also insignificant, | 
It needs no explanation, and a confession accompanying it dues not explain it, but is a collateral 
matter whose exclusion, where it is excluded, ia not prevented by its being connected with matters 
that are not excluded.—Jora Hosji and others, 11 Bomb , 242. 

The fact discovered must be in consequence of information derived fram the statement made by 
the accused. So. where he himself went with the Police and pointed out the spot where sume anklete 
worn by the murdered person were Ising, the confessional statement to the Police was held to be 
inadmissible — Empress ov. Pancham, 1.1L R,4 Ali, 196.) Per Straight, J, 

The fact discovered must be one which of its own force independently of the confession would 
be admissible evidence. The discovery of a rope waa net sucha fact Ite relevancy and probative 
force were both the offepring of the confession ita-lf There ta some doubt as to the stones from the 
gide of the well which were found in the well with the budy. These as part of the trananction would 
no doubt be admissible and would if discoverrd in consequence of the confession probably render it 
admissible. Here, however, the facta of the case render it somewhat donhbtfaul whether the discovery 
of the stones did net result from the finding of the body. It is perhaps safer to oxclude the confes- 
sions altogether The section is very inartistically drawn, but it seems clear that the discovery of & 
fact which. save for the confession, would be altogethe: indifferent. cannot take a confession ont of 
the excluding rule —Choda Atchama, 7 Mad. 318; (S.C.) Weir, 317. 


416 THE EVIDENCE ACT. 


% | RVI. If such a confession as is referred to in section twenty-four is made 


A t 


""" Confession made after re- miter the impression caused by any such inducement, threat, 
‘moval of impression caused or promise, in the opinion of the Court, has been fully re- 


‘by inducoment, threat, or moved, it is relevant. 
promise, relevant. 


: XXIX. I£ such a confession is otherwise relevant, it does not become irrelevant 

Confession otherwise re. merely because it was made under a promise of secrecy, or 
levant not to become irrele- in consequence of a deception practised on the accused per- 
vant because of promise of son for the purpose of obtaining it, or when he was drunk, 
secrecy, &c. or because it was made in anewer to questions which he need 
‘pot have answered, whatever may have been the formof those questions, or because he 
was not warned that ho was not bound to make such confession, end that evidence of it 
might be given against him. 


It is expressly declared by 8. 163 of the Code that no Police officer or person in authority 
shall offer or mako, or cause to, be offered or made, any such inducement, threat or promise 
as ia mentioned in the Indian Fvidence Act, 1872, 8, 24, but it is further provided that no Police 
Officer or other porsom shall prevent, by any caution or otherwise, any person from making in the 
gourse of rat investigation any statement which be may bo disposed to make of his own free will. 

8. 842 declares that for the purpose of enabling the accused to explain any circumstances appear- 
ing in tho evidence against him the Court may, at any stage of any inquiry or trial, without previ- 
ously warning the accused, put such quostions to him as the Court considers necessary, and the 
Oourt shall, for the same purpose, question him generally on the caso after the witnesses for the 
prosecution have been examined, and before he is called on for his defence. The manner in which 
such an examination is to be recorded is sut forth in 8. 364 of the Code. 

Where witnesses dep: se to the fact that before them the prisoncr admitted his guilt, they should 
be required to ropeat the words used by the prisoner. Nothing short of the actual words given in 
detai) in tho first person, so, far as it is possible to obtain them, ought ever to be relied upon as the 
foundation for any opinion formed by the Court, because it may turn out that the words taken 
together with the questions and the circumstances under which the questions were put, do not in 
es or aaa toa confession of guilt such as the witnesses choose to represeut.—Soorjaat, 10 

° ry ” 3 » 


XXX. When more pergons than one are‘being tried jointly for the same offence, 
Consideration of proved and a confession made by one of such persons affecting him- 
confession affecting person self and some other of such persons is proved, the Court may 
making itand others jointly take into consideration such confession as against such other 
ander trial for same offence. nergon as well as the person who makes such confession. 


Lllustratione. 


may A and B are jointly tried for tho murder of OC. It is proved that A said,—‘ B and I mur- 
d ©.’ The Court may consider the effect of this confession as against B. 
(3.) A is on his trial fur the murder of C. There is evidence to show that C was murdered by 

A and B, and that B said,—‘ A and I murdered ©.’ 

This statement may not be tuken into consideration by the Court against A, as B is not being 
jointly tried. 

There aro several conditions necessary before S. 30 can bo brought into operation. 

I, The confeasion can be taken into consideration only at the trial in which the prisoner who 
made tt ia being tried jointly for the same offence with somo other person. 

Thus, where one of several prisoners tried together confessed, and was thereupon convicted and 

sentenced, and the trial proceeded against the others, the evidence of the confessing prisoner was 

tendered for the prosecution. It was held that the confeasion could not be taken into considera- 
tion eater 8. 80 of the Evidence Act as the confessing prisoner was not then under trial.—Kalu Patil, 

41 Bomb., 146. 

Ir, "The person who made the confession must be under trial joint/y for the same offence with the 

person against whom that confession is to be used. . 

- _ 80 where some prisoncra charged with murder confessed and implicated others charged only 
“geith abetment, it was held that such confessions could not be considered against the latter.—Jaffir 
Ai, 19 W.R., 57. See aleo Nur Mahomed, Pan. Rec. 1874, p. 12. And for the eame reason the 

‘etafeesion of a person charged with abetment of murder could not be taken into consideration 
wi another tried atthe same time on acharge of murder.— Amrita Govinda, 10 Bomb., 497. 
at if the abetment area, 3 is under 8.114 0f the Pend Code, the offence is the same and a con- 
-feenlon 20 made ia admiasible.—Bag Singh, Punj. Rec., 1859, p. 2; Takur Singh, Id. 1882, p. 39. 
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So also a confession made by a prisoner charged with dacoity was held to be inadmissible 
against another prisoner tried on the same trial under S. 412, Penal ode, for dishoneatly recei ving 
stolen property acquired ina dacoity.—Bala Patel, I. L. R., 5 Bomb, 63° 

Where in the course of the trial the Sessions Judgo amended the chargo so as to make it 
identical against ull the prisoners, it was held that a confession, which otherwise could not have been 
taken into consideration against another prisoner being tried at the sume time but for another 
offence, could not by this amendment of the charge be properly used against him, The following 
judgment was delivered :— ; 

As to the point of the admissibility of prisoner Giovind's confeasion as cvidence against the 
second prisoner Babaji, we think that the Sexsions Judye was justified in admitting that confoe. 
sion, not orly against Govind, but against his fellow-prisoner. No doubt, when it was received, 
the two accused were before the Court on different charges, and it was received under the notion 
that it was evidence against Govind alone, But the Code of Criminal Procedure, by S. 228 and 
the following sections, provides for an amendment of the charge ut any setae of the trial, and 
enables the Court, at its discretion, after making such amendment to proceed with the trial as if 
the amended charge had been the original cherge. The amendment of the charge in this case 
made the charge identical against both the accused. If both had been charged originally with 
abetment, the confession of one would havo been received without question against the other. 
Some difficulty might indeed conceivably arise out of dealing with a case of au contession of prisoner 
B as evidence against prisoner A (then under trial jointly on a different charge), who, at the time 
when this confession was recorded, might possibly have raised an objection ayainst ite legal ad- 
missibility, or might have started questions which would have served his purpose, but for their ap- 
parent irrelovancy at that time But lovking to the principle Jaid down in Ss, 228 to 23), it is 
clear that the intention of the Legislature is, that whenever an amendment of the charge in any 
way tends to prejudice the prisoner, steps should be tuken to prevent that consequence arising by 
ordering a new trial, or suspending the tridl going on, to enable him to make his defence, or ¢0 
examine any material witness, or to recall any witnesses already examined. ‘The same prinoiple 
extends to all instances of material prejudire arising to any one under trial from an amondment 
made in the course of the proceedings. If we found that the Sessions Court had overlooked this 
principle, that the prisoner Babaji had objected, on valid grounds, to the reception of the confession, 
or that this prisoner had really been prejudiced by the refusal of an adjournment, or in any other 
manner, we should, in a confirmation case, give the accused the fall benefit of thea objection. We 
find, however, that the prisoner Babuaji, in whose fuvour the objection is raised hero, was defended 
by a competent pleader, who, when thy charge against Govind was amend: d, neither asked for a new 
trial, nor sought to raise any objection to the admissibility of the confession as evidence aguinet his 
client. Itis only in the case of charges closely rebiuted that a trint goes on forthwith after an 
amendment ; and in'thix instance the original and amended charges are so nuarly rolated, that, in 
absence of technical objections urged on behalf of the prisoner Babnji, the trial might, without any 
unfairness, be deemed, for the reception of evidence and all other purposes, to have beon a trial on 
the amended charge from its commencement. Et was only when he came to draw up his judgment 
that the Judge took Gobind’s confexsion into consideration against Bubaji, and ut that moment the 
were both jointly under trial for the same offence. Therefore, the objection must he disallow 
although, at first sight, it might secm to possess some force.—Govind Kupli Raul and another, 11 
Bomb., 2738. : ; 

Il]. The confession must “affect” tho person who has made it and the person againat whom 
it is nsed. 

The true test to apply is, whether the confession in of itse]f sufficient to justify the conviction 

of the person making it of the offence for which he is jointly tied with the other perkon or persons, 
against whom it is tendered. The confession must “ tar’ himself and the person or persvns be 

implicates * with one and the same brush.” —Gunraj and others, 1 Leg Rom, 211. ; 

Before the confeesion of « person tried jointly with the prisoner can be taken into consideration 
against him, it must appear that the confession implicates the confessing person «enbstantially to the 
sume extent as it implicutes the person against whom it is to be uae in the commission of the 
offence for which the prisoners are being jointly tried. It a9 this inplication of himself by the 
confessing priscuer which is intended by the Legislature to take the place, as it were, of the sanctum 
of an oath, or rather which is supposed to serve as sume guar: te: for the truth of tho accusation 
against the other. In this case the prixoners keep themeel vcs out of all complicity in the actual facts 
which are charged against all the prisoners jointly, and upon .which the appellants have been com. 
victed with the others, so that the astatementa which these men make aguinst the appellants, are 
simply, so far as the charge upcon which they have been convicted id concerned, statements made 
without either the sanction of an oath, ur of that substitute for that sanction already referred to, 
vis., the implication of themselves on the charge upon which they have teen tried with the appellants 
—in short. without the application of any test of truth whatever. —~Belat Ali, 10 BL. K., 482, 
Baijoo Chowdhry, 25 W.K..45 When a person admits his guilt to the fullest extent and exposes 
himeelf to the pains and penalties provided for his guilt, there is a guarantce for his trath, and tho 
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Legislature provides that his statement may be considered against his fellow prisoners charged 
with the same crime, By excripating himself a person does not afford this guarantee, and his state. 
ment is inadmissible against unother.—Daji Nareu and another, I. L. R, 6 Bomb., 283, 

Statements made by prisoners under trial inculpating others but exculpating themselves, do 
not come within S, 30.—-Keshub Bhoonia, 25 W.R,1: Nur Bux Kazi, I. L. B., 6 Cal, 279; (S.C.) 
7 Cal, L. B. 386. 

A confession admissible under 8. 30 is evidence both against the prisoner who made it and 
against another charged jointly with the same offence, but a conviction against the latter if un- 
corroborated is illegal. A Sessions Judge should direct the Jury to acquit a prisoner against whom 
there is nothing but the confession of a fellow prisoner.—Ashootosh Chuckerbutty and others. I. L. R., 
4 Cal., 483, Fun. Bencu; (8 C.) 3 Cal. L R., 270. 

There was not a particle of evidence ugainst a prisoner, except the confession of a co-prisoner, 
which by 8. 30 of the Evidence Act “may be taken into consideration.” S. 20 is an exception, 
and its wording shows that the confession is merely to be an element in the consideration of the 
evidence, Unless there is something more, a conviction upon it will still be a case of no evidence 
and bad in law. The conviction was accordingly quashed.—Mad. H. Ct. Pro, Jan. 24, 1873; 7 
Mad., xv, App.; (8. C ) Weir 505 ; (8. C.). 8 Mad. Jur, 415. Jb. #6.,95. Ambigura Hulagu, I. L. R,, 
1 Mad. 168, (8S. C.) Weir 604; Bhawan, I. L. R., 1 All, 664; Ramchand, Zbid 675. 

If tho testimony of un accomplice given before a Court under a process of careful examination 
and capablo of befng tested by crows-examination is yet by its nature such that it is against the 
accused, it must be received with caution, still yore se must be the confession of a fellow prisoner, 
which is only the bure statement of an accomplice limited to gust so much as the confessing person 
chooses to nay, and guaranteed by nothing except the peril into which it brings the speaker and which 
it ia gonorally fushioned to Jessen —Sadhu Mundul. 21 W R., 69, Mohesh Biswas, 19 W. R, 16; 
(8.0) 10 B. L. R, 465 Foot note; Belat Ali Moonshee, 19 W. K., 67; (8. C.) 10 B. L. R., 453; 
Budhu Nanku, 1. L BR, 1 Bomb., 475. 

The confession of a fellow prisoner which may under 8S, 80 be taken into consideration stands 
no higher than the evie nee of an accomplice. In addition to the infirmity imherent in an accom. 
plice’s testimony, it is neither sanctioned by an onth, nor can it be tested, developed or explained by 
cross-examination. It therefore requires to be corroborated. © Curroboration by circumstantial 
evidence was in the case accepted as sufticiont.—Naga and others 23, W, R., 24. 

A prisoner can be convicted on the confession of a fellow prisoner if it be admissible under 
8. 80, provided thot it is corroborated by other evidence, but how far such corroborative evidence 
would be sufticiont must depend on the circumstances of cach case (per Garth, C.J.) but (per Jackson 
and McDonell, JJ.) no conviction at such confession corroborated by circumstantial evidence can be 
supported unless the circumstances constituting corroboration would, if believed to exist, themselves 
a sh po traatu aes Chuckerbatty, 1. L. R., 4 Cal, 484, Fern Bexcu; (S. C.) 3 Cal. 

Whero a Sossions Judge in cxamiuing the prisoners on the trial, required them to withdraw from 
the Court until the turn of each to be examined came round, and by this moans most of them never 
bad an opportunity of knowing or denying what the others had said, and the Seasions Judge con- 
victed mainly on the statements xo obtained, the High Court on appeul, in considering the evidence 
placed their statements aside, remarking that itis an clementary rule that no one should be con- 
demned in his absence and on evidence taken behind his back.—Chunder Nath Sikdar and others, 
8 Cal. L. R, 362; (S.C) 1 L. R., 7 Cal. 65. Approved and fulluwed in Laksmun Bala and others, 
IL RK, ¢ Bomb., 124, 


XXXII. Admissions are not conclusive proof of the 
matters admitted, but they may operate as estoppels under 
the provisions hereinafter contained. 

STATEMENTS BY PERSONS WHO CANNOT BE CALLED AS WHITNESBES. 

XXXII. Statements, written or verbal, relevant facts made by a person who is 

Cases in which statement dead, or who cannot be found, or who has become incapable 
of relevant fact by person of giving evidence, or whose attendance cannot be procured 
who ia dead or cannot be without an amount of delay or expense which, under the 
found, &o., is relevant. circumstances of the case, appears to the Court unreasonable, 
are themselves relevant facts in the following cases : — 


(1). When the statement is made by a person as to the cause of bis death, or 

asto any of the circumstances of the transaction which 

Pr heer relates to cause resulted in his death, in cases in which the cause of that 
person’s death comes into question. 

Such statements are relevant whether the person who made them was or was 


Admissions not conclu- 
sive proof, but may estop. 
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not, at the time when they were made, under expectation of death, and whatever 


may be the nature of the proceeding in which the cause of his death comes into 
question. 


__ Thus in tho case of Bissorunjan Mookerjco, 6 W. R., 75, in which the prisoner was charged 
with murder and rape. the dying declaration of the woman was recoived as ovidence on the 
charge of rape. The terms of the law, if will be observed, do not require as heretofore any belief 
on the part of the deponcent that he is in danger of approaching deuth. Similarly a statement made 
by a deceased person thet he had been beaten by the prisoner waa admitted in evidences without 
proof that at the time of making such statement he was conscious of any fxtal effect from such 
beating. —Empress v. Blechynden, 6 Cal, L. R., 278. 

The mere signature of » Magistrate, without proof or solemn aflirmation, that a poraon since 
deceased actually made a declaration reduced to writing, is not aufticient authentication, It is 
obviously desirable that the person who took the atatemont should be aubject to oxamination as 
to the dying man’s state of mind when he made it as will as to other cireamstincos. Tho deolar- 
ation made in the absence of the prisoner, and not authenticated by oral evidence, was rojeot. 
ed.—Fata Adaji, 11 Bomb., 247. 


(2.) When the statement was made by such person in the @rdinary course of 
business, and in particular when it consists of any entry or 
memorandum made by him in books kept in’ the ordinary 
course of business, or in the discharge of professional duty ; 
or of an acknowledgment. written or signed by him of the receipt of money, goods, 
securities or property of any kind; or of a document used in’ commerce written or 
signed by him, or of the date of a letter or other document usually dated, written or 
signed by him. . 

(3.) When the statement is against the pecuniary or proprictary interest of 
the person making if, or when, if true, {tf would expose bim 
or would have exposed him to a criminal prosecution or to 
a suit for dainaves, 

(4.) When the statement gives the opinion of any such person, as to the existence 

- of any public right or custom or matter of public or general 
public right ie i eae uae aaa wel if it existed, he would 
matters of general interest ; ‘been hikely to be aware, and when such statement was 

made before any controversy as to such right, custom or 
matter, had irisen. ) 

(5.) When the statement relates to the extstence of any relationship between 

” — persons as to whose relationship, (4y blood, marriage, or 
Fe er existence © adoption—Act X\ ELT, 1s72, S. 2), the person making the 

: statement had special means of knowledge, and when the 
statement was made before the question in dispute was raised. 

(6) When the statement relates to the existence of any relationship, (by blood, 

marriage, or adoption—Act XVIII, 1872, S. 2), between 

or is made in will or persons deceased, and is made in any will or deed relatin 
deed relating to family ¢, the affairs of the family to whicl , | 
affairs ; i : y to which any such decea 

person belonged, or in any family pedigree, or upon any. 

tombstone, fainily portrait. or other thing on which euch statements are usually made, 
and when such statement was made before the question in dispute was raised, 

erin GcmiuienG RN: 3 (7.) When the statement is contained in any deed, 
to transaction mentioned Will or other document which relates to any such transac- 
in section 13, clause (a) ; tion aa is mentioned in section thirteen, clause (¢). 

or is made by several (S.) When the statement was made by a number of 
persons. and expresses fecl- persons, and expressed feelings or impressions on their part 
ings relevant to matter In Luiuvant to the matter in question. 


question. 
Illustrations. 


oris made in course of 
business ; 


or ugainst interest of 
maker ; 


(a.) The question is, whether A was murdered by B, uw 
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A dies of injuries'recoived in a transaction in the course of which she was ravished. The 
question is, whother whe was rdvished by B ; or . 

The question is, whether A was killed by B under such circumstances that a suit would lie 
against B by A’s widow. 

Statements made by A as to the cause of his or her death, referring respectively to the mur- 
Ger, the rape, and the actionable wrong under consideration, are relevant facts. 

(5.) The question is as to the date of A’s birth. 

An entry in the diary of a deceased surgeon, regularly kept in the course of business, stating 
that, on a ag day, he attended A’s mother and delivered her of a son, is a relevant fact. 

(¢) e quostion is, whether A was in Calcutta on a given day. 

A statement in the diary of a deceased solicitor, regularly kept in the course of business, 
that on a given day the solicitor attendcd A ata place mentioned, in Calcutta, for the purpose of 
conferring with him upon specified business, is a relevant fact. 

(d.) The question is, whether a ship sailed from Bombay harbour on a given day. 

A letter written by a deceased member of a merchant’s firm by which she was chartered 
to their correspondonts in London to whom the cargo was consigned, stating that the ship sailed 
on a given day from Bombay harbour, is a relevant fact. 

(¢) The question is, whether rent was paid to A for certain land. 

A letter from 4's deceased agent to A, saying that he had received the rent on A’s account and 
hold it at A’s orders, is # relevant fact. 

; Ry The question is, whether A and B were legally married. 
‘he statement of a deceased clergyman that-he marricd them under such circumstances that 
the celebration would be a crime, is rolevant. 

(g.) Tho question is, whether A, a person who cannot be found, wrote a lotter on a certain 
day. Tho fact that a letter writton by him is dated on that day, is relevant, 

(A.) Tho question is, what was the cause of the wreck of » ship, 

- A protest made by he Captain, whose attendance cannot be procured, is a relevant fact. 

(¥.) Tho question is, whether a given road isa puolic way. 

A statement by A,'a deceased headman of the village, that the road was public, is a relevant fact. 

(7.) Tho queation is, what was the price of grain on a cortain day in u purticular market. 

A statement of the price, made by « deceased banya in the ordinary course of business, is a 
relevant fact. 

(&.) Tho question is, whether A, who is dead, was the father of B, 

A statement made by A that B was his son, is a relevant fact. 

(4) The question is, what was the dato of the birth of A. 

A letter from A’s decoased futher toa friend, announcing the birth of A on a given day, isa 
rolovant fact. 

(m.) The question is, whother, and whon, A and B were married. 

An entry ina memorandum-book by C, the deceased father of B, of his daughter's marriage 
with A ona given date, is a relevant fact. 

(#.) A sues B fora libel expressed in a painted caricature exposed in a shop window. Tho 
question ia as to the similarity of the caricature and its libellous character. The remarks of a crowd 
of spectators on those points may be proved. 


Cl. 8 refers to n cage in which xn number of persons collected together to give vent to one come 
mon atatemoent. which statement exprosses the foelinga or impressions made in their minds at the 
time of making it. It docs not mean that au Police officer may go round, collect a great many 
atatemonts from persons in difftrent placcs, and afterwards put those statements in second-hand 
i a Court as ovidence which may affect the result of a criminal trial.—Ram Dutt Chowdhbry, 23 

JR, 35. 

To the instances given in the Hlustrations, 8. 512 of the Code, was added the following :— 

If it be proved that an aveused person hus absconded. and that there is no immediate prospect 
of arresting him, the Court competent to try or commit for trial) such person for the offence eom- 
plained of may, in his absence, examine the witnesses (ifany) produced on behalf of the prosecution 
and record their depositions. Any such deposition may, on the arrest of such person, be given in 
evidence against him on the inquiry into or trial for the offence with which he is charged, if the 

is dead or incapable of giving evidence or his attendance cannot be procured without an 
amount of delay, expense or invonveuience which, under the circumstances of the case, would be 
mureamonable. 


XXXII. Evidence given by a witness in a judicial proceeding, or before any per- 

" Relevancy of cortain evi. 900 authorized by law to take it, is relevant for the purpose 
ce for proving, in subse- of proving in a subsequent judicial proceeding, or in a later 
quent proceeding, the truth stage of the same judicial proceeding, the truth of the facts 

. facta therein stated. which it states, when the witness is dead or cavnot be found, 
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or is incapable of giving evidence, or is kept out of the way by the adverse party, or if 
his presence cannot be obtained without an amount of delay or expense which, under 
the circumstances of the case, the Court considers unreasonable. 


Provided — 


that the proceeding was between the same parties or their representatives in 
interest ; 


that the adverse party in the first proceeding had the right and opportunity to 
cross-examine ; 


that the questions in issue. were substantially the same in the first as the second 
proceeding. 


Explanation.—A criminal trial or inquiry shall be deemed to be a proceeding 


between the prosecutor and the accused within the meaning of this section. 


See 8. 512 of the Code of Criminal Procedure quoted in the note to the Iaat section. See algo 
Ss 603, 504, of the Code respecting the issue of commissions for the examination of wltnesses in 
criminal cases. 

§. 33 of the Evidence Act gives the Courta new powers which require to bé exercised with great 
caution. There is no doubt that it is still necessary (just as much as ever it was) to produce eve 
witness at the trial unless it is proved to be actually impossible, or to be so difficult to do so that it 
is, under the circumstances unreasonable to insist on his production, Tn tho prosent cause everything 
turns on the evidence of an absent witness. and without it the proscention must fail, The Judge gives 
no means of judging whether there was any really good reason why the witness was not produced by 
the prosecution. He simply says “Call attempts to find him having failed 2..." We are of 
opinion that when the evidence of an absent witness ix admitted under 8. 33 of the Evidence Act, the 
grounds for its admission should be stated fully and clearly go 45 to enable the Courts to judge of the 
propricty of its admission. In the present case we think that it was improperly admitted: because 
there is nothing tu show that, by ordinary care, and by the une of ‘the ordinary meana, the witnesses 
could not have been produced 2.0.0.) We think that, in order to make a deposition admisable 
under 5. 33, there must be evidences that the accused person did in fuet have un opportunity of 
cross-examining him.—Mowjan alias Nanee Khan, 20 W. R60, 

The following judgment of the Caleutte High Court discluses another instance of the improper 
admission of evidence under 8. 33 of the Evidence Act :--- 

“On the record of the Sessions Court, as at has come up to us, we do not find the evidence of 
witnesses, excepting in the shape of depositions which purport to have been mado before tho 
Assistant Commissioner. And we have the following remark of the Judge: ‘Tho officer of the Court 
reports that neither of the witnesses fur the prosecation are present. ‘Phe accused in his oxaminas 
tion admits the facts which have been spoken to by the witnesses in the prcliminary inquiry, Ags, 
therefore, useless delay and expense would be incurred by postponing this case, and causing the 
absent witnesses to Appear, it is hereby ordered that the depositions taken by tho Assistant Comaaise 
sioner be, under 8 33, Act L of TA72, admitted as evidences in the present case,’ 

“The Judge does not gu so furas to say that he thinks that the presences of the witnesses could 
not be obtained without an amount of delay or expense which, under the circumstances of the case, 
the Court considers unreasonable. He confines himself to suving : ‘Aa, therefore, uselusa dolay and 
expense would be incurred by postponing this case, and cansing the absent witheaies to appear, it is 
hereby ordered.’ Now, it might very well le: thatlin the view which the Judge had taken of the 
Case, ‘the delay and expense’ of postponing the trial in order that the absent witnesses might be 
alle to appear was a‘ uscless delay und expense.” But it dues not follow that the delay and expense 
of bringing the witnesses wax, under all the circumstances of the case, unreasonable. The delay 
could hardly, in a matter of this kind, whore the charge against prisoner was that of having come 
mitted murder—the delay of an adjuurmment tu the next Sesseu.—could not in itself very well 
be considered unreasonable for the purpose of enabling the cage tu be duly tried on eed toee tetele 
mony. And the expense of bringing the witnesses of the prosccution, and any other exponso that 


might be attendant upon this dejay, could hardly of itaclf, under the circumstances disclosed to 


* 


us, be considercd unreasonable, unless it is so in almost every caso which is tried, The prisoner 
certaualy had a right to expect that the witnesses should be brought to give their testimony vied vogs 
before the Sessions Court, and any expense or delay that might bo necessary for that purpose must 
in the absence of special facta, Le taken a8 reasonable rather than uorcasonable. Thisis not a case 
in which any special difficulty seems to have occurred in the way of procuring the witnesses, for 
nothing of a special nature 1s hinted at by the Judge which should stand in the way of ponement 
of the trial. And this being so, we think that the condition was rot setistied under which, in pure 
suance of the provisions of 8. 33, the Judge had discretion to take the depositions of witnesses 
instead of and in the place of the orul testimony of the witnesses themsclvcs. ‘The result is, in our 
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opinion, that there was no evidence rightly before the Court at the Sessions trial, except the state- 
gent which the prisoner himseh’ made to the Court.”—Lakhan Santal, 21 W. R, 66, 

It should bo recollected, a8 pointed out in the case of Soojan Beebee (21 W. R.. 414; (S. 0.) 44 
B. L B., 3 App.). that 8. 33 docs not apply to statemonts previously made by parties to a suit who 
are not afterwards witnesses. Such statements can be used adversely to such persons as admissions 
unless they can show that the facts on the former answer were different from what they stated them 
to be, and that the deposition was false. and it would require strong evidence to prove that what the 
parties bad deliberately asserted was altogether untruo, they alleging the facts to be different in order 
to keep the property which they were in possession of, 

Where evidence had been legally taken by the British Consul at Zanzibar who could not, 
however enforce the attendance of the witnesses at the trial*in Bombay, the depositions of the 
absent witnesses were received as ovidence.—-Empress v. Dossaji Gholam Husein, I. L. R., 3 Bomb., 
$34, 

But where the former statement had been made coram non judice it is not admissible-—Rami 
Roddi and othera, I. L R.. 3 Mad., 48; (8S C ) Weir 505, 

When a witnew had been examined in the inquiry before the Magistrate and after the com. 
mitment of the accnsed on a charge of grievous hurt, the injured person died and additional charges 
of murdor and culpable homicide wore added. the ovidence of the injured man who had died and 
of another witness gvho had abseonled were rightly received in the Sessions Court. The test is 
whother the same evidence is applicable though different consequences might follow from the same 
act.—Rochia Mahato, 1. LR, 7 Cal, 42, (8.078 Cal. L. R. 273, 

The incapacity to attend neod not be a permanent incapacity, but may be something short of it. 
Tho fact that a witnoss was ill and confined to his house is not sufficient. Precisn evidence as to 
the naturo of the illness und the incapcitv of the witness to attend should be forthcoming. In re 
Asgur Hosein and others. 8 Cal LD R,124,(8.C) 1. L. 2, 6 Cal, 774. But sce contra Pyari Lall 
and othera, 4 (Cal, T. R., 604. 

Tho incapacity to «tend denotes un incapacity of 1 permanant not a temporary kind: and 
when @ person ix proved t. be incapable of attonding, the Court has no discretion in receiving his 
doposition, But whun the nhsenco of a witnoas is casual or due to a temporary cause, the Court 
has such a discretion “if his prosence cannot be obtained without an amount of delay “ or expence 
which under the circumstances the Court considers unroasonable.”” In this case it was stated by 
the medical officor that tho witnesn was suffering from small-pox and consequently was not in a 

sition to attend Court and give evidence, but would probably be able to attend in a week or go. 

‘he High Court on appeal rejected the deposition of the absont witness taken at the inquiry 

Jas inadmissible —Pivari Lull and others, 4 Cal. L. R., 604. 

\ Adying doclaration made to a Magistrate and reduced to writing but not takon in the presence 
of\the accused person is not legal evidence unless the Magistrate be examined and use that statement 
to defroah his momory.—Sumiruddin, 10 Cal. LR. 11. 

It is only in extreme cases of delay or expense that the powers given by 3S. 33 should be 
exdreisod and even thon the evidence to supply such reasons and circumstances should be formally 
nd regularly taken and recorded,--Mullu, 1 Leg. Rem., 220; (S. ©) I L. R., 2 All, 646 

ere the medical evidence showed that the witness would probably have borne removal to the 

Court in 10 or 16 days the High Court considered that the Judge was not justitied in holding that 
there was unreasonable delay within tho torms of S. 33 so as to admit aa evidence in the Sessions 
Court his deposition before the Magistrate. T have pointed out that the Judge might have adjourned 
the trial te the Hospital and taken the witness's deposition thero. Sithondi Gounden, Weir, 509. 

The question in tsswe muct be substantially the same in the first as the second proceeding, 

The principle involved in requiring identity of the matter in issne is to secure that in the former 

eeding the partiea were not without the opportunity of examining and cross-examining to the 
very point on which their evideuce is adduced in the subsequent proceeding, and though separate pro- 

ings may involve issuca, of which some only are common to both, the evidence to those common 
issues givon in the tormer proceeding may. (on the conditions mentioned in S. 33 arising.) be given 
in the saavaoquent proceedings Thus “if ina dispute respecting lands, any fact comes dircctly in 
isang, the testimony given to that fact ia admissible to prove the same point in another action 
between the same partics or thvir privies though the last suit relates to other lands.” (‘Tavlor on 

Evidence Fd 4, Section’ 436) —Rami Reddi, I. L. R 3 Mad. 1849(S. C ) Weir 505. On this principle 
the Madras High Court admitted in a case under 8. 211, Penal Code, (intentionally bringing a falso 
charge &c.) evidence given in tho cage in which the charge alleged to be false was made. So also 
evidence given before a Magistrate by tho person injured. in a cage of voluntarily causing grigvous 
burt, waa, after his death from tho offect of the injuries, admitted as evidence in the Seasions Court 
on the trial of murder. The High Court held that although the gravity of the offence became pre- 
‘gamptively increased, the evidence to prove the act with which the accused was charged remained. 
precacly the ame.—Rochia Mahato, § Cal. L. R., 273, (8. 0.) I. L. BR. 7 Cal. 42. 
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STATEMENTS MADE UNDER SPECIAL CIRCUMSTANCES. 


XXXIV. Entries in books of account, regularly kept in the course of busi- 
Entries in books of ace ess are relevant whenever they refer to a matter into 


count when relevant. which the Court has to inquire, but such statements shall 
not alone be sufficient evidence to charge any person with 
liability. 
Tllustration. 


A sues B for Rs. 1,000 and shows entries in his account-books showing B to be indebted to 
him to this amount. The entiies aro relevant, but are not sufficient, without other evidence, to 
prove the debt. 

Account-books, regularly kept in the courso of business, are admissible in ovidence, although 
tho entries in them may not have been mado by, or at the direction of, a peraon who had pers 
sonal knowledge of the truth of the facts stated.—Harmanta Madhaji Khadkeon, ILL, R,, 
1 Bomb., 610. 

XXXV, An entry in any public or other official book, register, or record 

Relevancy of entry in stating a fact im issue or relevant fact, and made by a 
public record, made in pers public servant in the discharge of his* official duty, or 
formance of duy. by any other person in performance of a duty especially 
enjoined by the law of the country in which such bouk, register, or record is kept, 
is itself a relevant fact. 

But this docs not make the public book ovidenco to show that a particular entry has not beon 
made init. Such books are not evidence for the purpose of proving the absence in them of any 
particular entry.—Juggan Lill, 7 Cal. L. R, 356, 

XXXVI. Statements of facts in issue or relevant facts, made in’ published 

‘ < * oF)s Fae a ’ yar oso ’ } , . : 

Relovancy of statements 2 01 charts generally offered for public sale, or in 
in maps, charts and plans, maps oF plans made under the authority of Governmeng, 

as to matters usually represented or stated in such maps, 
charts or plans, are themselves relevant facts. 


XXXVIT. When the Court has to form an opinion as to the existence of any 
Relevancy of statement fact ofa public nature, any statement of it, made ina 
ag to fact of public nature, Teeital contamed in any Act of Parliament, or in any Act 
contained incertain Acts or of the Governor-General of Tudia in Council, or of the 
notifications. Governors in Council of Madras or Bombay, or of the 
Lieutenant-Governor in Council of Bengal, or in a notification of the Government 
appearing in the Gazette of dudia, or in the Gazette of any Local Governinoent, or in 
any printed paper purporting to be the Loudon Gazette or the Government Gazette 
of any colony or possession of the Queen, is 4 relevant fact. 
XXXVIIT. When the Court bas to form an opinion as to a law of any 
Ralecance or aiataments country, any statement of such Jaw eontained in a book 
astoany law contained in PUrporting to be printed or published under the authority 
law-bouks. of the Government of guch country and to contain an 
such law, an@ any report of a raling of the Courts of sue 
country contained in a book purporting to be a report of sach rulings, is relevant, 
How MUcu OF A STATEMENT [8 TO BE PROVED. 
XXXIX. When any statement of which evidence is viven forme part of a longer 
When evidence to be statement, or of a conversation ur part of an isolated 
given when statement forms document, or is contained in & document which forms part 
part ofa conversation. docu- of a book, or of a conmected cries of letters or papers, 
ment, book or seri6s Of oyidence shall be given of so much and no more of the 
letters or papers. statement, conversation, document, bovk, or series of Jetters 
or papers as the Court considers necessary in that particular case to the full under- 
standing of the nature and effect of the statement, and of the circdmstances under 
Which it was made. 


424 _ THE EVIDENCE ACT. 


JopaMeEntTs OF CouRTS OF JUSTICE, WHEN RELEVANT. 


XL. The existence of any judgment, order or decree which by law prevents 
: any Court from taking cognizance of a suit or holding a 
Bei dards eins eee trial, is a relevant fact when the question is whether such 
Court ought to take cognizance of such suit, or to hold 
auch trial. 
XLI. A final judgment, order or decree of a competent Court, in the exercise of 
_ psobate, matrimonial, admiralty or insolvency jurisdiction, 
Relevancy ae abrioa which confers upon or takes away from any person any legal 
jeetven. probate, “°y character, or which declares any person to be entitled to 
-any such character, or to be entitled to any specific thing, 
not an against any specified person but absolutely, is relevant when the existence of any 
such legal character, or the title of any such person to any such thing, is relevant. 
Such judgment, order or decree is conclusive proof , 
that any legal character which it confers accrued at the time when such judg- 
ment, order or dearee came into operation ; 
that any legal character, to which iu declares any such person to be entitled, 
accrued to that person at the time when such judgmeut (order or decree*) declares 
it to have accrued to that person ; 
that any legal character which it takes away from any such person ceased at 
the time from which such judgment (order or decree*) declared that it had ceased or 
should cease ; 
and that any thing to which it declares any person to be so eutitled was the 
ae erty of that person at the time from which such judgment (order or decree*) 
eclares that it had been or should be his property. 
XLIE. Judgments, orders or decrees other than those mentioned in section 
Relevancy and effect of forty-one, are relevant if they relate to matters of a 
judgments, orders or decreos public nature relevant to the inquiry; but such judge 
other than those mentioned ments, orders or decrees, are not conelusive proof of that 
in sebtion 41. which they state. 


Illustration. 


A eves 7} for trespasa on his land. B alleges the existence of a public right of way over the 
land, which A dounies. 

Tho existence of a decree in favour of the defendant, in a suit by A againet C for a trespass 
on the sume land, in which © alleged the oxistonce of the same right of way, is relevant, but it is 
not conclusive proof that the right of way exists. 


XLIII. Judgments, orders or decrecs, other than those mentioned in sections 
Judgmenta, &c, other forty, forty-one, and forty-two, are irrelevant unless the 
than thore meutioned in existence of such judgment, order or decree is a fact in 


sections 40—4%, when relu- issue or is relevant under some other provision of this 
vaut. “ A 
ct. 


Tliustratiine. 


(4.) A-and B separately sue C for a libel which reflects upon each of them. C in each case 
says, that the matter alleged to be libellous is trae, and the circumstances are such that it is probably 
true in cach case, or in neither. 

A obtains a decree against C for damagns on the ground that C failed to make out his justifications 
The fact ix irrelevant as between B and C. 

6.) A prosocutes B for adultery with C, A's wife. 
denies that C ia A’a wifs, but the Court convicts B of adultery. 

Afterwards C is prosecuted for bigamy in marrying B during A's lifetime, C sayé that she 
never was A's wife. 

The judgment against B is irrelevant against ©. 

(0) A prosecotes B for stealing a cow trom him. B is convictad. 


© Added by Act XVIII, 1872, 8. 3. 
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A afterwards sues C for the cow, which B had auld to him before hia conviction. Asa between A 


and C, the judgment against B ia irrelevant. * 
(d.) A has obtained a decree for the possession of land against B. OC, B’s son, murders Ain 
consequence. 


The existence of the judgment is relevant, as showing motive for a crime 


It has been held under the terms of 8, 43, that, though decrees to which one of the parties was 
no party are uo evidence under 8s, 40, 41, 42, still they are admissible under 8. 18 as @ trangace 
tion not as conclusive but to receive such weight asthe Court might think that they ought to receive. 
In 8. 18 there is not the limit that the suit must be betwean the same parties. Of course, the value 
of the decree will be very different when it is given in a suit to which tho person against whom it is 
used was not a party and had not an opportunity of contesting the matter, and where ho was a party 
to the suit and had the opportunity of producing any ovidence he might think fit. Unless the Indian 
Evidence Act has excluded judgmunts and decrees which had previously been alwaya considered as 
very good evidence, and which are indeed in many cases almost, if not quite, conclusive, it is clear 
that the decisions referred to were admissible in this case, and the Subordinate Judgo was wrong in 
treating them as not being evidence of the plaintiff's title. They ought to have been considered.— 
eae Ali, 22 W. R., 365. But see contra Gujju Lall ¢. Futteh Lall, I. L. Rt. 6 Cal., 171, (8. 0) 
6 Cal, L. R., 439. 


e 
XLIV. Any party to a suit or other proceeding may show that any judgment, 
Fraud or collusion in ob. Order or decree which is relevant under section forty, forty- 
taining judgment or in- one, or forty-two, and which has been proved by the adverse 
competency of Court, may party, was delivered by a Court not competent to deliver it, 
be proved. or was obtained by fraud or collusion. 


Oprnions OF Trtrp PEESONS WIEN RELEVANT. 


XLV. When the Court has to form an opinion upon a point of foreign law, or of 
science or art, or as to identity of handwriting, the opinions 
upon that point of persons specially skilled in such foreign 
law, science or art, (or in question as to identity of handwriting—Act XVIII, 1872, 
S. 4) are relevant facts. 

Such persons are called experts. 


Lllustrations. 


® 
(a.) The question is, whether the death of A was caused by poison. 
The opinions of experts ns to the symptoms produced by the poison by which A is supposed to 


have died are relevant. 
(6.) The Question is, whether A, at the time of doing a certain act, was, by reason of unsound 


ness of mind, incapable of knowing the naturo of the act, or that ho was doing what was either wrong 


or contrary to law. 

The opinions of experts upon the question whether the symptoms exhibited by. A commonly 
show unsoundness of mind, and whether such unsoundness of mind usually renders porsons in- 
capable of knuwing the nature of the arts which they do, or of knowing thut what they do is either 


wrong or contrary to law, are relevant. 
(c.) The question is, whether a certain document was written by A. Anvthor document is 


produced which is proved or admitted to have been written by A. . 
The opinions of experts on the aire whether the two documents were written by the same, 
person or by different persons are relevant. 


. XLVI. Facts, not otherwise relevant, are relevant. 
_Facta bearing upon opi- if they support or are inconsistent with the opinions of 
nions of experts. experts, when such opinions are relevant. 


Opinion of experts. 


Illustrations. 
(a.) The question is, whether A was poisoned by a certain poison, 
The fact that other persuns, who were poisoned by that pvtson, exhibited certain symptoms 
which experts affirm or deny to ke the symptoms of that poison, is rolevant. 
.) The question is, whether an obstruction to a harbour is cuused by a certain sea wall. 
ihe fact that other harbours similarly situated in other respects, but where there were no 
such sea-walla, began to be obstructed at about the same time, is relevant. 
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‘sf _ XLVIL When the Court has to form an opinion as to the person by whom 


er ee 4, ny document was written or signed, the opinion of an 
jog atin hac gaa person acquainted with the handwriting of the person by 

ih whom it is supposed to be written or signed that it was or 
was not written or signed by that person is a relevant fact. 

Explanation—A person is said to be acquainted with the handwriting of an- 
other person when he has seen that person write, or when he has received decu- 
ments purporting to be written by that person in answer to documents written by 
himeelf or under his authority and addressed to that person, or when, in the ordinary 


course of business, documents purporting to be written by that person have been 
habitually submitted to him. 


Illustration. 

The question ia, whether a given letter is in the handwriting of A, a merchant in London. 

B isa merchant in Calcutta, who has written letters addressed to A and received letters pur- 
porting to be written by him. C is B’s clerk, whose duty it was to examine and file B's corre- 
spondence, D is B's broker, to whom C habitually submitted the letters purporting to be written 
by A for the purpore of advising with him thereon. 


The opinions of B, ©, and D on the question whether the letter is in the handwriting of A 
are relovant, though neither B, C, nor D ever saw A write. 

XLVIII. When the Court has to form an opinion as to the existence of any 

Opinion as to existence of general custom or right, the opinions, as to the existence 

right or custom, when rele- of such custom or right, of persons who would be likely to 
vant. know of its existence if it existed, are relevant. 

Explanation.—The expression ‘ general custom or right’ includes customs or rights 
common to any considerable class of persons. 


Illustration, 


The right of the villagers of a particular village to use the water of a particular well is a 
general right within the meaning of this section. 


XLIX. When the Court has to form an opinion as to— 
Gciiliauaa. £0. aaapee the usages and tenets of any body of men or family, the 
sais &o,, when relevant, S0nStitution and government of any religious or charitable 
foundation, or 
the moaning of words or terms used in particular districts or by particular classes 
of people, : 
the opinions of persons having special means of knowledge thereon are rele- 
vant facts. 
L. When the Court has to form an opinion as to the relationship of one per- 
Opinion on relationship °°" to another, the opinion, expressed by conduct, as to 
when relevant. the existence of such relationship, of any person who, 
as a member of the family or otherwise, has special means 
of knowledge on the subject, is a relevant fact: Provided that such opinion 
shall not be sufficient to prove a marriage in proceedings under the Indian Divorce 
Act, or in prosecutions under section four hundred and ninety-four, four hundred and 


ninety-five, four hundred and ninety-seven, or four bundred and ninety-eight of the 
Indian Penal Code. 


Tlustrations. 
( ) The question is, whether A and B were married. 
= he fact that they were usually received and treated by their friends as husband apd wife is 
evant, 
(4.) The question is, whether A was the legitimate son of B. The fact that A was always 
treated aa such by members of the family is relevant. ° 


The terme of 8. 50, Evidence Act, esem to point that where marriage is an ingredient in the 
offence, as in bigamy, adultery and the enticing. of married women, the fact of marriage must be 
stziptly proved in the regular way.—Pitambur Bingh, 1. L. R., 5 Cal., 668. 
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LI. Whenever the opinion of any living person is 
relevant, the grounds on which sech opinion is based are 


Grounds of opinion when 
relevant. 
relevant. 


Lilustration. 


re An expert may give an account of experiments performed by him for the purpose of forming 
opinion. 


CHARACTER WHEN RELEVANT. 


LII. In civil cases, the fact that the character of any person concerned is such 
In civil cases character a8 torender probable or improbable any conduct imputed 
to prove conduct imputed, to him is irrelevant, except in so far as such character ap 
irrelevant. pears from facts otherwise relevant. 
In criminal cases, previ- LIIT. Inecriminal proceedings, the fact that the person 
ous good character rclevant. accused is of a good character is relevant. 
LIV. If criminal proceedings, the fact that the accused person has been previ- 
In criminal proceedings, ously convicted of any offence is relevant ; but the fact that 
previous conviction relee he bas a bad character is irrelevant unless eFtidence has been 


vant, but not previous bad given that he has a good character, in which case it becomes 
character, except in reply. eleyant. 


Explanation. —This section does not apply to cases in which the bad character of 
any person is itself a fact in issue. 


Where the complainant claimed certain property found with the prisoner as his own and as 
having been stolen from him, and tho prisoner stated that it belonged to bim, the Sessions Judge 
was held to have misdirected the Jury in stating “the fact that the prisoner has been twice imprie 
soned is not without its weight and should be taken into consideration by you when deciding on the 
reliability of the evidence of identification.” That was treating the previous conviction as evidence 
of character which was irrclevant and inadmissible.—Roshan Lusadh and others, 6 Cal, L. B., 219; 
(8.C) I. L.B., 6 Cal., 768. 

The Madras High Court (Pro. Oct. 1, 1877, Weir 511) had under consideration a cago in which 
a Sessions Judge admitted in evidence on a charge of theft previous convictions of house-breaking by 
night and theft in a building. The following judgment was delivered :— 

“Tt is difficult to come to the conclusion that the Legislature in this Section intended the wordé 
used to bear so wide a meaning as they naturally convey, For, if, wo look at the diversity of mo- 
tives which actuate tu different kinds of crime it will be apparent that the motive which would 
actuate to one apecics of offence isin many instances of such a character that it would throw no 
light upon the probability or improbvability of the commission of a different class of offence. For 
instance, a knowledge of human nature teaches that the commission of rape by a person does not 
render it either probable or improbable that he should commit a theft. The fact that a porson had 
committed the offence of endeavouring to acreen his son, who had committed a murder, frum legal 
punishment, would not bear upon the probability or improbability of the same person having hime 
self afterwards committed a murder. It can scarcely have been intended theretorc, that evidence of 
any previous couviction is always admissible as evidence to character to support a subsequent 
charge. 

Sir James Stephen the author of the Indian Eviden'e Act in his digest of the English law of 
evidence, thus defines relevancy ; “The word relevant means that any two facta to which it is 
“applied are so related to cach other that according to the common course of cvents, one either 
“ taken by itself or in connection with other facts proves or renders probable tho past, present or 
“+ future existence or non-existence of the other.” 

Tho definition of relevancy in the Indian Law of Evidence in the samo in effect when considered 
in connection with the Sections to which it refers and is as follows:—QOne fuct is said to be relevant 
to another when the one is connected with the other in any of the ways referred to in the provisions 
of this Act relating to the relevancy of facts, It appears to us that what is intended by Section 64 
is that the fact of a previous conviction is at auy stage admissible as evidence to character whenever 

levant. 
cae? To determine whether it is relevant, it would be proper and indeed necessary to consider Sec- 
tions 6 to 16 as to the sort of cunnection between the fact to be proved and the previous conviction 
offered in evidence which the law recognizes as relevant, and see whether the prev.ous conviction 
was of a kind to fall within any of the classes of cunnection with the fact to be proved stated in 
those Sections, and it need scarcely be said that in cases tried by Jury care should be 
exercised in determining whether euch evidence is admissible or not. 


” 
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“ Binns the enactment of 34 and 86 Vic. Cap. 112 (See Section’19) evidence of any conviction of 
an ‘effeace involving fraud or Gshonesty may be given on the trial of the substantive charge of 
receiving stolen goods, for the purpose of proving guilty knowledge and this enactment in rendering 
such " @videnios admissible obviously proceeds on the principle that a previous conviction of an 
offence of the class named renders it probable that the prisoner, if found to have received stolen pro- 
party would have received it with « guilty knowledge. The Indian Evidence Act gives the Court a 

iscretion to admit a previous conviction as evidence to character at any stage of the trial in all cases 
in which there is such a connection between the act of which the prisoner was found guilty on the 
previous conviction and the fact to be proved as bears upon the probubility of the prisoner having 
committed the act charged. In the case which the Sessions Judge was trying, it is impossible to say 
that the previous convictions were not relevant and were wrongly admitted.”’ 

Bee S. 611 of the Code regarding the manner of proving a previous conviction. 

The Explanation to 8. 54 evidently refers to proceedings under Chapter VIII, Ss. 109 et seg. of 
the Code, under the European Vagrancy Act, 1874, or under the Criminal Tribes Act, 1871. 


: LV. In civil cases, the fact that the character of an 
ooo engtecking: der person is such as to affect the amount of damages which he 
ought to receive is relevant. 
Eaplanation—In sections fifty-two, fifty-three, fifty-four and fifty-five, the word 
‘ character’ includes both reputation and disposition ; but evidence may be given only 
of general reputation and genera! disposition, and not of particular acts by which 
reputation or disposition were shown. 


PART II. 
ON PROOF. 


CuarPrTrer II].—Factrs waIcHh NEED NOT BE PROVED. 


Pact jadicially noticeable LVI. No fact of which the Court will take judicial 
need not be provod. notice nced be proved. 
Facts of which Court LVII. The Court shall take judicial notice of the 


must take judicial notice. = following facts :— 

(1.) ° All laws or rules having the force of law now or heretofore in force, or here. 
after to be in force, in any part of British India: 

(2.) All public Acts passed or hereafter to be passed by Parliament, and all local 
and personal Acts directed by Parbament to be judicially noticed : 

8.) Articles of War for Her Majesty’s Army or Navy : 

va The course of proceeding of Parliament and of the Councils for the purposes 
of making Laws and Regulations established under the Indian Councils’ Act, or any 
other law for the time being relating thereto ; 

Eaplenation.—The word § Parhament’ in clauses (two) and (four) includes— 


1. The Parliament of the United Kingdom of Great Britain and Ireland ; 
2. Tho Parliament of Great Britain ; 

8. The Parliament of Scotland ; and 

& The Parliament of Ireland: 


(5.) The accession and the sign manual of the Sovereign for the time being of 
the United Kingdom of Great Britain and Ireland : 

(6.) All scals of which English Courts take judicial notice : the seals of all the 
Courts of British India, and of all Courts out of British India, established by the . 
authority of the Governor-General or any Local Government in Council: the seals of 
Gourte of Adwiralty and Maritime Jurisdiction and of Notaries Public, and all seals 
whieh any person is authorized to use by aa Act of Parliament or other Act or Regu- 
lation having the force of law in British India : 
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(7.) The accession to office, names, titles, functions, and signatures of the persons 
iling for the time being any public office in any part of British India, if the fact of 
their appointment to such office is notified in the Gazette of India, or in the official 
aazette of any Local Government : 

(8.) The existence, title, and national flag of every State or Sovereign recognized 
by the British Crown : 

(9.) The divisions of time, the geographical divisions of the world, and public 
festivals, facts and holidays notified in the official Gazette : : 

(10) The territories under the dominion of the British.Crown : 

(11.) The commencement, continuance, and termination of hostilities between 
che British Crown and any other State or body of persons : 

(12.) The names of the members and officers of the Court, and of their deputies 
and subordinate officers and assistants, and also of all officers acting in execution of its 
process, and of all advocates, attorneys, proctors, vakils, pleadors, and other persons 
authorized by law to appear or act before it : 

(13.) The rule of the road (on land or at sea,—Act XVITT, 182, S. 5.) 

In all these cases, also on all matters of public history, literature, science or art, 
the Court may resort for its aid to appropriate books or documents of reference, 

If the Court is called upon by any person to take judicial notice of any fact, 
it may refuse to do so, unless and until such person produces any such book er 
docume nt as it may consider necessary to enable it to do so. . 

LVII¥. No fact need be proved in any proceeding which the parties thereto 

Facts admitted need not OF, their agents agree to admit at the hearing, or which, 
be proved. before the hearing, they agree to admit by any writing 
under their hands, or which by any rule of pleading in 
force at the time they are deemed to have admitted by their pleadings: Provided 
that the Court may, in its discretion, require the facts admitted to be proved 
otherwise than by such admissions. 





CHapTrre LV.—Or Onan EvipEncr, 


Proof of facts by oral LIX. All facts, except the contents of documents, 
evidence. may be proved by oral evidence. 

Géal~ <eildnes: andat ie LX. Oral evidence must, in all cases whatever, be 
direct. direct; that is to rpay— 


If it referstoa fact which could be seen, it must be the evidence of a witness 
who says he saw it; , 

If it refers to a fact which could be heard, it must be the evidence of a witness 
who says he heard it ; 

Gf it refers to a fact which could be perceived by any other sense or in any 
other manner, it must be the evidence of a witness who says he perceived it by that 
sense or in that manner ; ° 

If it refers to an opinion or to the grounds on which that opinion is held, it 
must be the evidence of the person who holds that opinion on those grounds; 

Provided that the opinions of experts expressed in any treatise commonly 
offered for sale, and the grounds on which such opinions are held, may be proved 
by the production of such treatises if the author is dead or cannot be found, or has 
become incapable of giving evidence, or cannot be called as a witness without an 
amount of delay or expense which the Court regards as unreasonable : 

Provided also that, if oral evidence refers to the existence or condition of any 
material thing other than a document, the Court may, if it thinks fit, require the 
production of such material thing for its inspection. 


For the meaning of the term “ expert,” seo 8. 46. 
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Coapren V.—Or Documentary EVIpEnce. 


Proof of contents of do- ©  UXI. The contents of documents may be proved 
cuments, either by primary or by secondary evidence. 

LXII. Primary evidence means the document itself 
produced for the inspection of the Court. 

Explanation 1.—Where a document ia executed in several parts, each part is 
primary evidence of the document. 

_ Where a document is executed in counterpart, each counterpart being executed 
by one or some of the parties only, each counterpart is primary evidence as against 
the parties executing it. 

Explanation 2.—Where a number of documents are all made by one uniform 
process asin the case of printing, lithography, or photography, each is primary 
evidence of the contents of the rest; but where they are all copies of a common 
original, they are not primary evidence of the contents of the original. 


Illustration. 


A person is shown to have boon in posscasion of a number of placards. all printed at one time 
from one original. Any ono of tho placards is primary evidence of the contents of any other, but 
no one of thom is primary evidence of the contents of the original. 

Secondary evidence, LXITI. Secondary evidence means and includes— 
(1) Certified copies given under the provisions hereinafter contained ; 
(2.) Copies made from the orginal by mechanical processes which in themselves 
insure the accuracy of the copy, and copies compared with such copies ; 
(8.) Coyies made from or compared with the original ; 
(4.) Couaterparts of documents as against the parties who did not execute 
them ; 

(5.) Oral accounts of the contents of a document given by some person who 

has himeelf seen it. 


Primary evidence. 


* 


Illustrations. 


(a), A photograph of an original is secondary evidence of its contents, though the two have 
not been compared, if it is proved that the thing photographed was the original. 

. (6.) A copy compared with a copy of a letter made by a copying machine is secondary 
evidence of the contents of the letter, if it is shown that the copy made by the copying machine 
waa made from tho original. 

(¢.) A copy transcribed from a copy, but afterwards compared with the original, is secondary 
evidence; but the copy not ao compared is not socondary evidence of the original, although the 
oopy from which it was transcribed was compared with the original 

(4) Neither an oral account of a copy compared with the original, nor an oral account of a 
photograph or machine-copy of the original, is secondary evidence of the original. 


Copies inadmissible under the Evidence Act having been rejected, it was competent to the 
Court, as a matter of discretion, to refuso to accept the originals when tendered in a later « of 
the suit. ~Hurrevhilr Mozoomdar, 22 W. R., 355. é 


Proof of documents by LXIV. Documents must be proved by primary evi- 
primary evidence. dence except in the cases hereinafter mentioned. 

Cases in which second. LXV. Secondary evidence may be given of the 
ary evidenco relating to existence, condition, or contents of a document in the 
documents may be given. — following cases .— 


(a.) When the original is shown or appears to be in the posseasion or power 
of tho person against whom the document is sought to be proved, or 
of any person out of reach of, or not subject to, the process of Court, or 
of any person legally bound to produce it, ‘ 
and when, after the notice mentioned in section sixty-six, such person does not 
uce it ; 
ae (6.) When the existence, condition or contents of the original have been proved 
to be admitted in writing by the person against whom it is proved or by his repre- 
seatative interest ; 
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(c.) When the original has been destroyed or lost,or when the party offering 
evidence of its contents cannot, for any other reason not arising from his own default 
or neglect, produce it in reasonable time ; 

(d.) When the original is of such a nature as not to be easily moveable ; 

(e.) When the original is a public document within the meaning of section 
seventy-four ; 

(7) When the original is a document of which a certified copy is permitted 
by thia Act, or by any other law in force in British India, to be given in evidence ; 

(g.) When the originals consist of numerous accounts or other documents 
which cannot conveniently be examined in Court, and the fact to be proved ia the 
general result of the whole collection. 

In cases (a), (c), and (d/, any secondary evidence of the contents of the docu- 
ment is admissible. 

In case (2), the written admission is admissible. 

In case (e), or (f), a certified copy of the document, but no other kind of 
sccondary evidence, 1s admissible. ‘ 

In case (g), evidence may be given as to tho general result of the document b 


any person who has examined them, and who is skilled in the examination of suc 
documents. 


LXVI. Secondary evidence of the contents of the document referred to in section 
sixty-tive, clause (a), shall not be given unless the party pro- 
seotues ee meee sone to give such secondary evidence has previously given 
to the party in whose possession or power the document is 
(or to his attorney or pleader,—Act XVIII, 1872, 5. 6), such notice to produce it as 
is prescribed by law, and if no notice is prescribed by law then such notice as the Court 
considers reasonable under the circumstances of the case : ‘ 
Provided that such notice shall not be required in order to render secondary evi- 
dence admissible in any of the following cases, or in any other case in which the Court 
thinks fit to dispense with it :— 
(1.) When the document to be proved is itself a notice ; 
(2) When, from the nature of the case, the adverse party must know that he 
will be required to produce it ; 
(3.) When it appears or is proved that the adverse party has obtained possession 
of the original by fraud or force ; 
(4.) When the adverse party or his agent has the original in Court ; 
(5.) When the adverse party or his agent has admitted the loss of the document ; 
(6.) When the person in possession of the document is out of reach of, or not 
subject to, the process of the Court. 
LXVII. If a document is alleged to be signed or to have been written wholly 
Proof of signature and OF iu part by any person, the signature or the handwriting 
handwriting of person al. of so much of the document as is alleged to be in that 


leged to have signed or person's handwriting must be proved to be in his hand- 
written document produced. writin g- 


The law does not render it necessary that direct evidence of the handwriting of the person who 
is alleged to have executed a deed, must be given by sume person who saw the signature affixed. It 
is left to the discretion of the Judge to determine what satisfics him that the document is genuine,— 
Neelkanto Pundit, 12 B. L. R, 18, App. ; 


LXVIII. If a document is required by law to be attested, it shall not be used 

as evidence until one attesting witness at least has been 

decades acorn called for the purpose of proving its execution, if there be 

eager iy an attesting witness alive, and subject to the process of the 
Court and capable of giving evidence. 
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LXIX. If no such attesting witness can be found, or if the document purports 
paar testing °° have been execated in the United Kingdom, it must be 
ie Pasa ages testing proved that the attestation of one attesting witness at least 
is in his handwriting, and that the signature of the person 
executing the document ig in the handwriting of that person. 
‘pieiniesh Ge jee LXX. The admission of a party to an attested docu- 
ission of execution ont of its execution by himself shall be sufficient proof of 
by party to attested docu. it execution as against him, though it be a document re- 
guired by law to be attested. 


Proof when attesting LXXI. If the attesting witness denies or does not 
witness denies the execu- recollect the execution of the document, its execution may 
be proved by other evidence. 


Proof of document not LXXII. An attested document not required by law 
required by law to be at- to be attcsted may be proved as if it was unattested. 


LKXIII. In order to ascertain whether a signature, writing, or seal is that of 

Oo dp calonat the person by whom it purports to have been written or 

eaceeoe en velar made, any signature, writing, or seal admitted or proved to 

admitted or proved. the satisfaction of the Court to have been written or made 

by that person, may be compared with the one which is to be 

proved, although that signature, writing, or seal has not been produced or proved for 

any other purpose. . 

The Cour may direct any person present in Court to write any words or figures 

for the purpose of enabling the Court to compare the words or figures so written with 
any worda or figures alleged to have been written by such person, 


. Pusitic DocuMeENTs. 


Public documenta ioe The following documents are public docu- 
° ments :— 
(1.) Documents forming the acts, or reoords of the acta— 
(i) of the sovereign authority, 
(ii) of official bodies and tribunals, and 
(iii) of public officers, legislative, judicial and executive, whether of British 
India or of any other part of Hor Majesty’s dominions, or of a foreign country. 
(2.) Public records kept in British India of private documents. 


Private documents, LXXV. All other documents are private. 
LXXVI. Every public officer having the custody of a public doeument, which 
saul . any person has a right to inspect, shall give that person on 
Piemloorts SOPs OF BEPIE anand a copy of it on payment of fe legal fees therstor. 
together with a certificate written at the foot of such copy 
that it is a true copy of such document or part thereof, as the case may be, and such 
certifcate shall be dated and subscribed by such officer with his name and bis official 
title, and shall be sealed, whenever such officer is authorized by law to make use of a 
seal ; and such copies so certified shall be called certified copies 
Ezplanation.—Auy officer who, by the ordinary course of official duty, is autho- 
rized to deliver such copies, shall be deemed to have the custody of such documents 
within the meaning of this section. 

Peuntohdocuimente he LXXVII. Such certified copies may be produoed in 
production of certified proof of the contents of the public documents or parte of 
copies. the public documents of which they purport to be copies. 

Froaf of other official LXXVIII. The following public documents may be 

ta, proved aa follows :— 
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(1.) Acts, orders or notifications of the Executive Government of British India 
in any of its departments, or of any Local Government ér any department of any 
Local Government, 

‘ nd the records of the departments, certified by the heads of departmenta respec. 
vely, 

or by any document purporting to be printed by order of any such Government : 

(2.) The proceedings of the Legislatures, 

by the journals of those bodies respectively, or by published Acts or abstracts, or 
by copies purporting to be printed by order of Government: 

(3.) Proclamations, Orders or Regulations issued by Her Majesty or by the Privy 
Council, or by any department of Her Majesty’s Government, 

by copies or extracts contained in the London Cazette, or purporting to be 
printed by the Queen’s Printer: 

(4.) The acts of the Executive or the proceedings of the Legislature of a 
foreign country, 

by journals published by their authority, or commonly reccived,in that country 
as such, or by a copy certified under the seal of the country or sovercign, or by 
recognition thereof in some public Act of the Governor-General of India in Council: 

(5.) The proceedings of a municipal bedy in British India, 

by acopy of such proceedings, certitied by the legal keeper thereof, or by a 
printed book purporting to be published by the authority of such body : 

(6.) Public documents of any other class in a foreign country, 

by the original, “or by acopy certified by the loyal keeper thereof, with a certis 
ficate under the seal of a Notary Public, or of a British Consul or diplomatic agent, 
that the copy is duly certified by the officer having the -legal custody of the original, 
and upon proof of the character of the document according to the law of the 
foreign country. 


PRESUMEPTIONS AS TO DOCUMENTS. 


LXXIX. The Court shall presuine every document purporting to be a cer- 
tificate, certified copy, or other document, which ia by 
law declared to be admissible as evidence of any parti. 
cular fact, and which purporta to be duly certified by any 
officer in British India, or by any officer in any Native State in alliance with Her 
Majesty, whois duly authorized thereto by the Governor-General in Council, to be 
genuine: Provided that such document is substantially in the form and purports to 
be executed in the manner directed by law in that behalf. 

The Court shall also presume that any officer, by whom any such document pur- 
ports to be signed or certified, held, when he signed it, the official character 
which he claims in such paper. 

LXXX. Whenever any document is produced Lefore any Court, purporting 

Presumption as to docu- to be a record or memorandum of the: evidence, or of any 
ments produced as record of part of the evidence, given by a witness ina Sees pro. 
evidence. ceeding or before any officer authorized by law to take 

such evidence, or to be a statement or confession by any 
prisoner or accused person, taken in accordance with law, and purporting to be 
signed by any Judge or Magistrate, or by any such officer as aforesaid, the Court 
hall presume—that the document is geuuine; that any statements as to the 
sircumstances under which it was taken, purporting to be made by the person signe 
‘ng it, are true, and that such evideuce, statement or confession was duly taken. 


S86. 353 ef seg. of the Code of Criminal Procedure provide for the taking of evidence {ny 
criminal cases. Ss. 164,364 0f the aame Code provide for the recording of statements or confes- 
sions made to a Magistrate. 

00 


Presumption as to genu- 
“neness of certified cupics. 


a 
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LXXXI. The Court shall presume the genuineness of every doeument pure 
Presumption as to Ga- porting to be the London Gazette, or the Gazette of Inidia, 
settos, newspapers, private or the Government Gazette of any Local Government, or 
Acts of Parliament and of any colony, dependency or possession of the British 
other documents. Crown, or to be a newspaper or journal, or to be a copy 
of a private Act of Parliament printed by the Queen’s Lrinter, and of every docu- 
ment purporting to be a document directed by any law to be kept by any person, 
if such document is kept substantially in the form required by law and is pro 
duced from proper custody. 
See explanation to 8 90, post. 
LXXXII. When any document is produced before any Court, purporting to 
Prosumption as to docu. be a document which, by the law in force for the time being 
mentadmissiblein England in England or Ireland, would be admissible in proof of any 
without proof of seal or sig- particular in any Court of Justice in England or Ireland 
nature, without proof of the seal or stamp or signature authenti- 
cating it, or of the judicial or official character claimed by the person by whom it 
purports to be sifned, the Court shall presume that such seal, stamp or signature is 
enuine, and that the person siguing it held, at the time when he signed it, the 
Judicial or official character which be claims, 
and the document shali be adiussible for the same purpose for which it would 
be admierible in England or Ireland. 
LXXXILI. The Court shall presume that maps or plans purporting to be made 
Promumption as to maps by the authority of Government were so made, and are 
or plans mad¢ by authority accurate ; but maps or plans made for the purposes of any 
of Gesernaini, cause must be proved to be accurate. 
LXXXIV. ‘The Court shall presume the genuineness of every book purporting 
Presumption asto collec. to be printed or published under the authority of the Gov- 
tions of laws and reportsof ernment of any country, and to contain any of the laws of 
decisions. that country, 


and of every book purporting to contain reports of decisions of the Courts of 
such country. 


LXXXV. The Court shall presume that every document purporting to bea 


power-ol-attorney, and to have been executed before, and 

eerie us to pows authenticated By, a Notary Public, or any Court, Judge, 

Seen: Magistrate, British Consul or Vice-Consul, or representative 
of Her Majesty or of the Government of India, was so executed and authenticated. 

LXXXVI. The Court may presume that any document purporting to be a 

Presumption as to cere certified copy of any judicial record of any country not 
tied copies oof foreign forming part of Her Majesty’s dominions is genuine and 
judicial records. accurate, if the document purports to be certified in any 
manner which ia certified by any representative of Her Majesty or of the Government 
of Ladia resident in such country te be the manner commonly in use in that country 
for the certification of copies of judicial records. 

LXXXAVIIL. The Court may presume that any book to which it may refer for 
information on inatters of public or general interest, and that 
any published imap or chart, the statements of which are 
relevant facts, and which is produced for its inspection, 
was written and published by the persun, and the time and place, by whom or at 
which it purports to have been written or published. ; 

LXXAXVILI. ‘Fhe Court may presume that a message, forwarded from a telegraph 

Presumption as to tele- office to the person to whom such message purports to be 

graphic massages. addressed, corresponds with a message delivered for trans- 

mission at the ctfice from which the message purports to 

be sent ; but the Court shall uot make any presumption as to the pe:son by whom 
such message was delivered for transmission. 


Presumption aa to books, 
maps and churts. 
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: 


‘ LXXXIX. The Court shall presume that every document called for and not 
t Breeumption as to duo produced after notice to produce,*was attested, stamped and 


4 


jecution,&c ,ofdocuments executed in the manner required by law. 

hot produced. 

ry e * 

XC. Where any document, purporting or proved to be thirty vears old, is pro« 

' Presumption as to do. duced from any custody which the Court in the particular 

ments thirty years old. case considers proper, the Court may presume that the sig- 

; nature and every other part of such document, which pur- 

worts to be in the handwriting of any particular person is in that person’s handwriting, 

“nd, in the case of a document executed or attested, that it was duly executed and 

“tteated by the persona by whom it purports to be executed and attested. 
Exrplonation.— Documents are said to be in proper custody if they are in the 

glace in which, and under the care of the person with whom, they would naturally be ; 

sué no custody is improper if it is proved to have had a Jegitimate origin, or if the 

sircumstances of the particular case are such as to render such an origin probable. 

The explanation applies also to section eighty-one. Z 


Ilustrations. 


(a) A has been in possession of landed property for a long time. Hoe produces from bis custody 
Jeeds relating to the land showing his titles to it. ‘Phe custody is proper. 

(6) A produces deeds relating to landed property of which he is the mortgagev. The mort. 
yagor is in possession. The cuatody ia propor. 

(c.) A, a connection of B, produces deeds relating tu lands in B's possession, which wore de« 
posited with him by B for safe custudy. ‘Phe custudy 1s proper, 


——_ 


Cuarter VI.—Or tne Excrvsion or Onan spy Documentary Evipence 


XCI. When the terms of a contract, or of a grant, or of any other disposition 
Evidence of terms ofcon. Of property have been reduced to the form of a document, 
tracts, grants and otherdia. and in all cases iu which any matter is required by law to 
positions of propertyreduced be reduced to the form of a document, no evidence shall be 
to form of document. given in proof of the terins of auch contract, grant or other 
disposition of property, or of such matter, except the document itself, or secondary 
evidence of its contents in cases in which secondary evidence is admissible under the 
provisions he:seinbefore contained. 

Exception 1.—When a public officer is required by law to be appointed in writing, 
and when it is shown that any particular person has acted as such officer, the writing 
by which be is appuinted need not be proved. 

Exception 2.—Wills under the Indian Suecession Act may be proved by the 
probate. 

_ ay the words in italics, Act XVIII, 1872, 5. 7, has substituted “ admitted to probato in British 
ndia.” 

Explanation 1.—This section applies equally to cases in which the contracts, grants 
or dispositions of property referred to are contained in one document, and to cases in 
which they are contained in more documents than one. 

Esplanation 2,—Where there are more originals than one, one original only need 
be proved. 

Explanation 3.—The statement, in any document whatever, of a fact other than 
the facts referred to in this section, shall not preclide the admission of oral evidence 
as to the same fact. 


Lilustratione. 
(a.) If a contract be contained in several letters, all the letters in which it is contained nmust 


be proved. 
(3.) Lf a contract is contained io a bill of exchangr, the bill uf cachange must be proved. 
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ce.) Ifa bill of exchange is drawn in a eet of three, one only need be proved. 

d.) Acontracts, in writimy, with B, for the delivery of indigo upon certain terms. ‘The con- 
tract mentions the fact that B had paid A the price of other indigo contracted for verbally on 
another occasion. 

Pee evidence is offored that no payment was made for the other indigo. The evidence is 
8. 

(c.) A gives B a receipt for money paid by B. 

Oral evidence is offored of the payment. 

The evidence is admissible. 

Any omission in tho record of a confession or other statement of an accused person made by a 
Magistrate may be supplied by ovidence notwithstanding 8, 91 of the Evidence Act, provided that 
the error has not injured the accusod as to his defence on the merits.—8. 533, Code of Criminal 
Procedure. 

XCII. When the terms of any such contract, grant or other disposition of pro- 
a ee ee eee perty, or any matter required by law to be reduced to the 
feat ne form of a document have been proved according to the last 

ss ai section, no evidence of any oral agreement or statement shall 
be admitted, as between the parties 60 any such instrument or their representatives 
. interest, for the purpose of contradicting, varying, adding to, or subtracting from, 

ts terms: 

Proviso 1.—Any-fact may be proved which would invalidate any document, or 
which would entitle any person to any decree or order relating thereto; such as fraud, 
intimidation, illegelity, want of due execution, want of capacity in any contracting 
party, want or failure of consideration, or mistake in fact or law. 

Proviso 2.—The existence of any separate oral agreement as to any matter on 
which a document is silent, and which is not inconsistent with its terms, may be proved. 
In considering whether or not this proviso applies, the Court shall have regard to the 
degree of formality of the document. 

Proviso 8.—The existence of any separate oral agreement, constituting a condition 
racedent to the attaching of any obligation under any such contract, grant or disposi- 

ion of property, may be proved. 

Proviso 4.—The existence of any distinct subsequent oral agreement to rescind or 
modify any such contract, grant or disposition of property may be proved, except in 
cases in which such contract, grant or disposition of property is by law required to be 
in writing, or has been registered according to the law in force for the time being as to 
the registration of documents. 

Proviso 5.—Any usage or custom by which incidents not expressly mentioned in 
any contract are usually annexed to contracts of that description may be proved: 
Provided that the annexing of such incident would not be repugnant to, or inconsistent 
with, the express terms of the contract. 

Proviso 6.—Any fact may be proved which shows in what manner the language 
of a document is related to existing facts. 


dilustrations. 


(a.) A policy of insurance is offected on goods “in ships from Calcutta to London.” The goods 
are shipped in a particular ship, which is lost. The fact that that particular ship was orally except- 
ed from the policy cannot be proved. 

(.) A agrocs absolutely in writing to pay B Ras. 1,000 on the let March 1873. The fact that, 
at the same time, an oral agreomont waa made that the money should not be paid till the thirty-first 
March cannot be proved. 

(c.) An cestato called ‘the Rampur tea catate’ is sold by a deed which contains a map of the 

sold. The fact that land not included in the map had always been regarded as part of the 
estate and was moant to pass by the deed cannot be proved. 

(4.) A ontots into a written contract with B to work certain mines, the property of B, upon 
phigh bein A was induced to do so by a misrepresentation of B's as to their value. This 
many De pro 
(¢) A institutes a suit against B for the specific performance of a contract, and aleo 
that the contract may be reformod as to one of its provisions, as that provision ras tassel tat 


THE EVIDENCE ACT. 487 


by mistake. A may prove that such a mistake was made as would by law entitle him to have 
the contract reformed. 


3 
(f.) A orders goods of B by a letter, in which nothing is said as to the time of payment, 
and accepts the goods on delivery. B suca A for the price. A may show that the were 
supplied on credit for a term still unoxpired, 


(g-) Asella B a horse and verbally warrants him sound. A gives B a papor in these 
words :—‘ Bought of A horse for Ks. 500.’ B may prove the verbal warranty. 

(A.) A hires lodgings of B, and gives B a card on which is written—‘ Rooma, Ra. 200 a 
month.’ A may prove a verbal agreement. that these terms were to include partial board. 

A hires lodgings of B fora year, and a regularly stamped agreement, drawn up by an attor- 
ney, is made between them. It ia silent on the subject of bowid. A may not prove that board 
was included in the terms verbally. 


(¢.) A applies to B fora debt due to A by sending a receipt forthe money. B koepa the 
receipt and does not send the money. In a suit for the amount, A may prove this. 

(7) Aand B make a contract in writing to take effect upon the happening of a certaia 
contingency. The writing is left with B, who sues A upon it. A muy show tho circumstances 
under which it was delivered. 

FGAl atonsot wadenen aa XCIII. When the language used ina document is, 
explain or amend ambigue ©” its face, ambiguous or defective, evidence may not be 
ous document. given of facts which would show its meaning or supply ite 

defects. 


Lllustrations. 
(a.) Aagrocs, in writing, to scll a horse to B for § Rs, 1.000, or Ra, 1,500,’ 
Evidence cannot be given to show which price was to be givon. 
(s.) A deed contains blanks, Evidence cannot be given of facta which would show how they 
were meent to be filled. 


° e 
Eedadon. sof adenem -a..< XCIV. When language used in a document ia plain 
against application of do. 1M itself, and when it apples accurately to existing facts, 
cument to existing facts. evidence may not be given to show that it was not meant 
toapply to such facts. 


Tllustration. 


A sellsto B, by deed, ‘my estate at Rampur contuning 100 highs.’ A has an estate at 
Rampur containing 100 bighas. Hvidence may not be given of the fact that the estate meant to 
be sold was one situated at u different place and of a different size. 


XCVY. "he Ae Uae Yo . ° 

Evidence aa to document ; ae W th language used in a document is plain 

unmeaning in reference tu in itse ’ put Is NHMNCan ing an reference to ensting facts, 

existing facts. evidence may be given to show that it was used in a pe- 
cullar sense, 


Illustration. 


A sells to B, by deed, ‘ my house in Calcutta’, 

A had no house in Calcutta, but it appears that be had a house at Howrah, of which B had 
been in possession since the execution of the decd. 

These facta may be proved to show that the deed related tc the huunc at Howrah, 


XCVI. When the facts are such that the ianguage used might have been 
Evidence asto application Meant ty apply tu any one, and could not have been 
of language which can apply meant to apply to more than one, of several persons or 
to one only of several per- things, evidence may be given of facts which show which 
pons. of those persons or things )t wae intended to apply to. 


dllustrations. 


(a.) Aagreestoaclito B. for Ra, 1.900,‘ my white horse’ A has two white horses, Evi. 
dence may be given of facta which show which of them was meant. 

(b.) A agrees to accompany B to Haidsrébéd. Evidence may be given of facts showing 
whether Haidarabéd in the Dekkhan or Haidarhbéd in Sindh was meant. 
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Bvidence as to applica- XCVIT. When the Ianguage used applies partly to 
tion of language to one of ohe set of existing facts, and partly to another set of exist- 
two sets of facta, to neither ing facts, but the whole of it does not apply correctly to 
of which the whole cor- either, evidence may be given to show to which of the two 
cat fe aca it was meant to apply. 


I hustration. 

A agrees to sell to B ‘my Jand at X in the occupation of Y.’ A has land at X, but not in 
the occupation of Y, and ho has land in the occupation of Y, but it is not at X. Evidence may be 
given of facta showing which he meant to sell. 

XCVIII. Evidence may be given to show the meaning of illegible or not 

Pvidenosad: to-snewnine commonly intelligible characters, of foreign, obsolete, 

of illegible characters, &c. echnical, locul, and provincial expressions, of abbreviations 
and of words used in a peculiar sense. 


Illustration. 
A. a sculptor, agroos to sell to B ‘ull my mods.’ A has both models and modelling tools. 
Evidence may bo given to show which he meant to sell. 
XCIX. Persons who are not parties to a document, 
Piokin ann date ial or their representatives in the interest, may give ovidence 
pein Rene varying terms of any facts tending to show a contemporaneous agreement 
Varying the terms of the document. 


Tilustration. 
A and B make a contract in writing that B shall sell A certain cotton, to be paid for on deliv- 
ery, At tho same timo they make an oral agreemont that three monthe’ credit shall be given to 
A. This could not bo shown as between A and B, but it might be shown by C, if it affected his 


intersate. 


Saving of provisions of C. Nothing in this chapter contained shall be taken 
Indian Succession Act re- to affect any of the provisions of the Indian Succession 
lating to wills. Act (X of 1865) as to the construction of wilis. 





»- PART III. 
PRODUCTION AND EFFECT OF EVIDENCE. 
CUAPTER VII.—Or THE BurveN oF PRooF. 


CI. Whoever desires any Court to give judgment as to any legal right or 
ability dependent on the existence of facts which he 

Burden of proof. « asserts, must prove that those facts exist. 
When a person is bound to prove the existence of any fact, it is said that the 


burden of proof lies on that person, 


Illustrations. 
(a.) A desires a Court to give judgment that B shall be punished for a crime which A says 
B has committed. . : 
A mast prove that B committed the crime. , 


(b.) A desires a Court to give judgment that he is entitled to certain land in the possession of 
B, by reason of facts which he asserts, and which B denies to be true. 
'*  & must prove the existence of those facts. 
ash CII. The burden of proof in a suit or proceeding lies 
“Qa whom burden of proof on that person who would fail if no evidence at all were 
ten: given on either side. 
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Lhiustrations. 


(a.) A sues B for land of which B isin possossion, and whith, as A aseerte, was left to A by 
the will of C, B’s father. 

If no evidence were given on either side, B would be entitled to retain his poascasion. 

Therefore the burden of proof ia on A. 

(6.) A sues B for money due on a bond. 
Pera execution of the bond is admitted, but B anys that it wae obtained by fraud, which A 

es. 

If no evidence were given on either side, A would succeed, a6 the bond is not disputed and the 
fraud is not proved. 

Therefore the burden of proof is on B. 


CITT. The burden of proof as to any particular fact lies on that person who wishes 
the Court to believe in its existence, unless it is provided by 


Burden of proof as to i 
Saxtis lar fact. P 7 y as that the proof of that fact shall lio on any particular 


. Illustration. 


(c.) A prosocutes B for theft, and wishos the Court to believe that B admitted the thoft to 0. 
A must prove the admission. 

B wishes the Court to believe that, at the time in question, ho was clsewhore. He must 
prove it. 


CIV, The burden of proving any fact necessary to 
Burden of proving fact to },, proved, in order to enable any person to give evidence of 


Sete naar eragenee any other fact, is on the person who wishes to give such 
evidence. 


Lllustratione. 


(a-) A wishes to prove a dying declaration by B. A must prove B's death. 
(6.) A wishes to prove, by secondary evidence, the contents of a lost document. 
A must prove the document has been lost. . 


CV. When a person is accused of any offence, the burden of proving the existence 
of circumstances bringing the case within any of the General 
Burden of proving that Exceptions in the Indian Penal Code, or within any special 
case of accused comes within a yoeytion or proviso contained in any other part of the same 
excepfions, . ne ‘ ‘ ‘ 
Code, or in any law defining the defence, is upon bim, and 
the Court shall presume the absence of such circumstances. 


Tilustrations. 


(4.) A, accused of murder, alleges that, by reason of unsoundness of mind, he did not know 
the nature of the act. 

The burden of proof is on A. 

(0) A. accused of murder, alleges that, by grave and sudden provocation, he was deprived of 
the power of self-control. 

The burden of proof is on A. 

(¢) Section three hundred and twenty-five of the Indian Penal Codo provides that whoever, 
except in the case provided for by section three hundred and thirty-five, voluntarily causes grievous 
hurt, shall be subject to certain punishments. 

A is charged with voluntarily causing grievous hurt under scction three hundred and twenty- 
five. 

The burden of proving the circumstances bringing the case under section three hundred and 
thirty-five lies un A. 


The fact that the charge is made, ia equivalent to a statement that covery legul condition requir. 
ed by law to constitute the cflence charged was fulfilled iu the purticular case. Code of Criminal 
Procedure, 5. 221, cl. v. 

Where a person charged with ricting ects up the exercise of the right of private defence, it is 
for him to contradict that plea either frum the evidence for the prosecution or by evidence adduced 
on his own behalf. It is not for the prosecution tu sow that the ects charged were nut done in the 
exercise of the right of private defence —Omed Ali and otéurs, Cal. H. Ct. June 1, 1577. fee also 
Tookhun Mahato, July 24; 15877. 


* 
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The plea must be supported by evidence giving a full and true account of the affair from which 
the charge arises. No accused person can at the same time deny committing an act and justify it. 
The law docs not admit of justification by putting forwurd hypothetical cases; it must be by proof 
of actual facta. —Jamsheer Sirdar, 1 Cal. L. R., 62. But if the evidence for the prosecution shows 
that no offence was committed becauso the accused acted in exorcise of his legal rights of private 
defence, he should not be called upon to make his defence at the trial at all. 

Buen vot peovina tet CVI. When any fact is especially within the know- 
ode taalier bee ledge of any person, the burden of proving that fact is 
especially within inowledae: upon him, 


Illustrations. 


i Oe are Ga 
matances of the act suggest, ) ) ion is upon him. 

(5.) Ais charged with travelling on a railway without u ticket. The burden of proving that 
he bad a ticket is on him, 

Burden of proving death CVII. When the question is whether a man is alive 
of person known to have or dead, and it is shown that he was alive within thirty 
been alive within thirty yenrs, eee of proving that he is dead is on the per- 
years. son who affirms it. 

CVIII. Provided that when the question is whether a man is alive or dead, and 
f proving that i 18 proved that he has not been heard of for seven years b 
sears slive wis ie not those who would naturally have heard of him if he had beer 
sola Sate of for seven alive, the burden of proving that he is alive is on (shifted 
years, to—Act XVIIT, 1872, 8. 9) the person who affirms it. 
CIX.’ When the question is whether persons are partners landlord and tenant, or 

Burden of proof as to pe and agent, and it has been shown that they have 
relationship in the caso of been acting as such, the burden of proving that they do not 
partuers, landlord and ten- stand, or have ceased to stand to each other in those relation- 
ant, principal and agent. = ships respectively, is on the person who affirms it. 

CX. When the question is whether any person is owner of anything of which 

; ‘ ra he is shown to be in possession, the burden of proving that 

Secale Of Dek ee he ie pet the owner is on the person who affirms that he is 
; not the owner. 

CX1, Where there is a question as to the good faith of a transaction between 

Proof of good faith in  partivs, one of whom stands to the other ina position of 
Sapeecsone Rica = active confidence, the burden of proving the good faith 
nb Anais on of aclve ae pais is on the party who isina position of 

: active contidence. 


Illustrations, 
a.) The good faith of a anlo by a client to an attorney is in question in a suit brought by the 
aie Tho burden of proving the good faith of the transaction ia on the attorney. 

(4.) The good faith of a salo hy a son just come of age toa father is in question in a suit 

bronght by the son. The burden of proving the good faith of the transaction is on the father. 
CXII. The fact that any person was born during the continuance of a valid 
marriage between his mother and any man, or within two 
Birth nee eee hundred and eighty days after its dissolution, the mother 
conclusive proof of legi-  pomaining unmarried, shall be conclusive proof that he is the 


Saiacy- legitimate son of that man, unless it can be shown that the 
be ooh to the marriage had no access to each other at any time when he could have 
-_ begotten. 


CXIII. A notification in the Gazette of India that any portion of British terri- 
tory has been ceded to any Native State, Prince or Ruler 
Proof of cession of teri- shall be conclusive proof that a valid cession of such terri- 


a tory took place at the date mentioned in such notification. 
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CXIV. The Court may presume tho existence of any fact which it thinks likely 
to have happened, regard being had to the common course of 
natural events, human conduct, and public and private busie 
ness, in their relation to the facts of the particular case, 


Lliustrations. 


Court may presume exis- 
tence of certain facts. 


The Court may presume— 

(a.) That a man who is in possession of stolen goods soon after the theft is cither the thief or 
has received the goods knuwing them to be stolen, unless he can sccount for hia possession ; 

“a (6) ‘Thut an accomplice is unworthy of credit, unless he is corroborated in matorial parti- 
Cuiars : 

(c) That a bill of exchange, accepted or endorsed, was accepted or endorsed for good consid. 
eration : 

(7.) Thata thing or state of things which has been shown to bo in oxistenco within a poriod 
shorter than that within which such things or states of things usually cease to exist, is still in oxise 
tence : 

— ahat judicial and official acts have been regularly performed : 

(/,) ‘Phat the common course of business has been followed in particular cages: 

(7.) That evidence which could be, and is not, produced would, if produced, bo unfavourable to 
the person who withholds it: 

(A.) That if'a man refuses to answer a question which ke is not compelled to answor by law, 
the answer, if given, would be favourable to hin: 

(.) That when a ducumcent cruating an obligation is in the hands of the obligor, tho obligation 
has been dis-harged. 

But the Court shall also have regard to such facts as the flowing, in considcring whether such 
maxims du or du not apply to the particular case before it :-— 

As to illustration (a)—A shop-ekeeper has in his tila marked rupee soon after it was stolen 
and cannot account for its possession specifically, but is continually receiving rupeos in tho course 
of his business : 

As to illustration (7‘—A, a person of the highest character, is tried for causing a man’s doath 
by an act of negligence in arranging certain machinery, By a person of equally good character, 
who also took part in the arrangement, deseribes precisely what was done, und admits and ox 
plains the common carelessness of A and himse If, 

As tu illustration (AJ—A crime is committed by several persons. A, 3B, and (©, threo of the 
criminals, are captured on the spot and kept apart from each other, Each gives an account of 
the crime implicating D, and the accounts corroburats cach other in such a manner as to render 
previous concert highly improbable : 

As to illustration (¢)—A, the drawer of a bill of exchange, was a man of business. B, the 
acceptur, wee na young amd ignorant person, Completely under A’s influence : 

As to illustration (d@)—It is proved thaf a river ran in a certain course five years ago, but it 
is known that there have been floods since that time which mizht change its course: 

As to illustration (()—A judicial act, the regularity of which is in question, was performed 
under exceptional circumstances : 

As to illustration (f)—The question is, whether a letter was received, It is shown to have 
been posted, but the usual course of the post was interrupted by disturbunces : 

As to illustration (7)—A man refuscs to produce a document which would bear on a contract 
of smal! importance on which he is eucd, Lut which might alav injure the feclings and reputation 
of his family : 

As to illustration (4)—A man refuses to answer a question which ho is not compelled by law 
to answer, but the answer to it might cause los# to him in matters unconnected with the matter 
in relation to which it is asked : 

As to illustration (‘)—A bond is in posscasion of the obligor, but the circumstances of the 
case are such that he may have stolen it. 


With regard to (a2) an important consideration in determining whether the particular )ehsiee 
is the thief or the receiver is, not only the nature of the article, whether it is onc capable of being 
readily transferred in the course of business—-see provise to (a)—but whether tho possession was 
recent, that Is, at no great interval of time after the caramimion of the theft. 

With regard to (45.8 103 declares that an accomplice shall be a competent witness against 
an accused person, and a conviction is not iNegal merely beraus: it proceeds upon the uncorro« 
borated testimony of an accomplice. Our Courts have, howevir, invariably discouraged such a 
practice, and in appeal the High Courts have frequently set aside convictions which proceeded 
entirely on such uncorroborated evidence. Bee Ludhu Nauku, I. L. R., 1 Bomb., 476; Jair Ali, 
19 W. B, 57; Naga, 23 W. B., 24; Sadhu Mundul, 21 W. R, 69; Chanda Chandalines, 24 W. R. 
&5. Sea, however, Palavasam and others, Weir 534, in which the Madras High Court (Scotland, 0. J, 
and Phillips, J.) affirmed a conviction on the uncorroborated evidence of an accomplice. 
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So in the case of Nazam, 2 Leg. Rom., 170 it was held that although it is true that a convic- 
tion is not illegul because it proceeds upon the uncorroborated testimony of an accomplice, yet 
the unfailing practice of all Courts of Criminal Justive in England, as alsoin India, has been and 
always should be to require some corroboration in a materis] particular from a source independent 
of the accomplice, more particularly as to the identity of the party accused by him. It cannot 
for a moment be questioned that this isa sound and wholesome rule, and were any other method 
followed porfectly innocent persona would be placed at the mercy of an approver, who, having 
received a conditional pardon, would realize that his only sure means of escape would be to im. 
plicate other persons in his crime. See also Palavasam and others, Weir, 534, 

The same rule was laid down by the Madras High Court in the case of Ramasami Padayachi, 
I. L. R., 1 Mad., 394 (3. C.}) Weir 537. The Jury, in enses tried by Jury, and the Court, in cases 
tried with Assessors, may no doubt presume that an accomplice is unworthy of credit unless corro- 
borated, but before acting on that presumption, the Jury or Court is required by 8. 114 and the 

nel in the illustration to take into consideration certain facts with tho view to ascertain the 
probability of the story told, and the rule in the section is thus brought to coincide with the rule 
observed in Enyland, that though the tainted evidence of an accomplice should be carefully scanned 
and received with caution, and may be trented as unworthy of credit, yet if the Jury in the one 
cane, or the Court in the other, credits that evidence, a cunviction proceeding upon it is not illegal. 
See Mohim Chundur Dows, 145 W. RR. 37. 

The proper course in to inform the Assessors or Jury (1) that there is no rule of law prohibiting 
the couviction of an offender apon the uncorruborated testimony of an accomplice ; (ii) that as a gee 
neral rule of practice it is conmdered unsafe to convict on such evidence; \in) and to point out any 
circumstances on the particular case, which, in the opinion of the Judge, afford a sufficient reason 
for relying upon the evidence in that case.—Madeas High Court, Pro. Muich 20, 1868; 4 Mad vil. 
App. (Ss. ©.) Weir 37. 


Crarter VITI.—LEstorren. 


CXV. Whenone person has, by his declaration, act or omission, intentionally 

caused or permitted another person to believe a thing to 

Estoppol. be true and to act upon such belief, neither he nor his 

representative, shall be allowed, in any suit or preceeding between himself and such 
person or his representative, te deny the truth of that thing, 


Lilustration, 


A intentionally and falsely leads B to believe that certain land belongs to A, and thereby 
induces H to buy and pay for it, 

The land afterwards becomes the property of A, and A seeks to set nside the sale on the 
gronnd that, at the time of the sale, he had no title. He must not be allowed to prove his want 
of title. 

CXVI. No tenant of immoveable property, or person claiming through such 

tenant, shall during the continuance of the tenaney, be 

Eatoppel of tenant ; permitted to deny that the landlord of such tenant had, at 

And of license of person the beginning of the tenancy, a title to auch immoveable 

in possession. property ; and no person) who came upon any immoveable 

property by the license of the person in possession thereof, 

shall be permitted to deny that such person had a title to such posseasion at the time 
when such licenae was given, 


CXVIL. Noacceptor of a bill of exchange shall be permitted to deny that the 
ppel of acceptor of drawer had authority to draw such bill or to endorse it; 








bil of exchange = lee or =onor shall any bailee or licansee be permitted to deny that 
license. his bailor or licensor had, at the time whea the bailment 
or licenseQcommenced, authority to make such bailment or grant such license. 


Ea tion L.—The acceptor of a bill of exchange may deny that the bill 
was saally dr@yn by the person by whom it purports to have been drawn. 

Kaplanatidn 2.—If{ a bailee delivers the goods bailed to a person other than 
the bailor, he may prove that such person hada right to them as againat the bailor. 
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CHaprter IX.—Or WItvessrs. 


CXVIIT. All persons shall be competent to testify unless the Court considers 

Who may testify. that they are prevented from understanding the questions 

put to them, or from giving rational answers to those 

questions, by tender years, extreme old age, disease, whether of body or mind, or 
any other cause of the same kind. 

Explanation.—A lunatic is not incompetent to testify, unlesa he is prevented 
by his lunacy from understanding the questions put to him and giving rational 
answers to them. 

A Juror or Asacasor, in a Sessions trial, personally acquainted with any relevant faot, ts 
bound to inform the Judge that such is the case, whereupon he may be sworn, examined, oromse 
examined and re-examined in the same manner as any other witnoss.—S8. 294, Code of Criminal 


Procedure. 

In the same manner a Judgo can be examined in a trial before himself, Seo Mookta Singh, 
13 W.R., 60(3.C )4 B L 8.50 qnoted in the note to 9. 204 0f the Code, p 181 ate. Bata 
Magistrate who is the sole judge of law and of fact is not compotent to examine himself asa witness 
(Per Markby, J); where he has dono s0 and convicted the accuyed, the conviction is bad—( Fer 
Prinsep, J.) The conviction can be sustained under 8, 167, Evidence Act, if after rejecting that 
evidence, there is other evidence, which, if believed. is sufficient fo support the conviction In the 
matter of Mary Donnelly, I. L. R, 2 Cul 405. Sco also Hurro Chunder Pal, 20 W. R., 76, quoted 
in the note to S. 159, of the Code, p 92 ante, 

A Magistrate is not competent to examine an accused person aa oa witness exocpt when a 
pardon has been lawfully tendered to, and accepted by him under Ss. 337, 338 of the Code, or until 
he has been acquitted, discharged or convicted. —Harmanta Madhoji Mhadkee, TL. R., 1 Bomb.,, 610, 

In Rey. v Narayan Sandar, 5 Botab, 1 Cr, Ca it was held that a man, who was not at tha time 
ho wus examined, charged with the accused and upon his tod, although he had been apprehanded, 
was by iaw a competent witness, In Karim Bakhsh. 0 1. 8,, 2 All, 387 the question was raised 
whether a man who had been acquitted but re-urrested: on an appeal made by Government against 
that acquittal was, after that re-arre at, a competent witness in the trial of another concerned in the 
game offence. Srranr C. 7. held that under such creumetances it cannot be and that the statement 
was givin under duress, that is. while he was under egal restraint or arrest, as the witness wag 
simply by means of his arrest in sate custady for the purposes of the appeal of Government and 
legally in such custody. ‘The learned Chict Justice accerdingly held that the evidence so given was 
admiasiblu, Srankre, J., however doubted, but held that at waa evidence upon which no Court 
would place much reliance. 

CXIX. A witness who is unable to speak may give his evidence in any other 
, manner in which he can make it intelligible, as by writing 

Dumb witucsses. ee eae Ee : 
or by signs: but such writing must be written and the signs 


made in open Court. Evidence so given shall be deemed to be oral evidence. 


stat 4 CXX. In all civil proceedings tho parties to the 
Parties to vil suit, ond suit, and the husband or wife of any party to the suit, 
their wives or husbands. ; pers. , 
shall Le competent witnesses, In criminal proceedings 
Husband or wife of pere  ngainat any pereon, the husband or wife of such person, 
son under criminal trial. ey 
respectively, shall be a competent witness. 

CXXJ. No Judge or Magistrate shall, except upon the special order of some 
Court Yo which he is subordinate, be compelled to anawer 
any questions as to his own conduct in Ccurt as such Judge 
or Magistrate, or as to anything which came to bis knowledge in Court as such 
Judge or Magistrate; Lut be may be examined as to other matters which occurred 
in bis presence whilst he was eo acting. 


Illustration. 


(a.) A on his trial before the Court cf Seseicn, says thet a deposition was improperly taken, 
by B, the Magistrate. B cennot be con yelled to answer questicne as to thia, except upon the special 
order of a superior Court. 

6.) A is eccused befere the Court cf Seevicn of having piven falee evidence before B, s 
Magtstrate. Bcannct b+ seked what A eaid cacept upen the special order of the euperior Court, 

(¢.) A is accused before the Court of eseicn of attempting to murder a Police officer whilst 

on his trial before B, a Ecssicris Judge §=B may be czammed as to what occurred. 


Jadges and Magistrates. 
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It is the privilege of the witness of whom the question is asked. If he waives it, it doca not 
Hein the eoath of any other porson to assert it.—Cheddu and others. Per Stuart, C. J., Pearson, 
Oldfiold, Straight, JJ., (Spankig, J. dis.) 2 Leg. Rem., 34, (8. C.) I. L. R., 3 All, 578. 
CXXII. No person who is or has been married shall be compelled to disclose any 
communication made to him during marriage by any person 
to whom he is or has been married; nor shall he be per- 
mitted to disclose any such communication, unless the person 
who made it, or his representative in interest, consents, except in suits between married 
persons, or proceedings in which one married person is prosecuted for any crime com- 
mitted against the other. 


CXXIII. No one shall be permitted to give any evidence derived from unpub- 


lished official records relating to any affairs of State, except 
ima as to affuirs of Sith the permission of the officer at the head of the depart- 
ment concerned, who shall give or withhold such permission 


Communications during 
marriage. 


as he thinks fit. 


CXXIV. No public officer shall be cad aay to pee i areata pes ane 
ao, to him in omeial confidence, when he considers that the 
Teel omcnunications public interests would suffer by disclosure. 
pakscas ” CXXV. No Magistrate or Police officer shall be com- 
BS en BA RO Come” 6) he > whence he got any information as to the 
‘asi pelled to vay whenee he got any 
ere commission of any offence. 


CXXVI. No barrister, attorney, pleader or vakil, shall at any time He etic aoe 
, unless with his chent’s express consent, to disclose an 

once communica communication made to him in the course and for the Pid 

pose of his) employment as such barrister, pleader, attorney 

or vakil, by or on behalf of his client, or to state the contents or condition of any 

document with which he has become acquainted in the course and for the purpose of 

his professional employment, or to disclose any advice given by him to his client in 
the course and for the purpose of such employment : 

Provided that nothing in this section shall protect from diselosure— 

(1) Any such communication made in furtherance of any criminal (@2/egal sub- 
atituted for the word © criminal,"—Aet XVLU, Us72z, 8. 10,) purpose ; 

(2) Any fact observed by any barrister, pleader, attorney or vakil, in the course 
of his employment as such, showing that any crime or fraud has been committed since 
the commencement of his emplov.nent. 

I¢ is immaterial whether the attention of such barrister (pleader,—Act XVIIT, 
he S. 10,) attorney or vakil was or was not directed to such fact by or on behalf of 

is client. 


Lxplanation.—The obligation stated in this section continues after the employ- 
ment has ceased. 


Iilustrations. 


(9) A, a cliont, saya to B, an attorney-—‘I have committed forgery, and I wish you to 
dsfend me. 


As tho defoncve of a man known to be guilty is not a criminal purpose, this communication is 

protected from disclosure. 
&) A, a cliont, says to B, an attorney—" I wish to obtain possession of property by the 

use of a forged deod on which I request you to suc.” 
Fe ans communication, buing made in furtherance of a criminal purpose, is not protected from 

OSU, . 
(¢.) A, being charged with embezzlement, retains B. an attorney, to defend him. In the coure 
of the proceedings, B observes that an entry has been made in A‘s account book. charging A with the 
gum said to have been embcasled, which entry was notin the book at the commencement of his 


@nployment. 
This being a fact observed by B in the course of his employment, showing that a fraud has been 
committed since the commencement of the proceedings, it is not protected from disclosure. 
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CXXVII. The provisions of section one hundred and twenty-six shall apply to 
_ Section 126 to apply to interpreters, and the clerks or servants of barristers, pleaders, 
interpreters, &c. attorneys and vakils. : 

CAXVIIT. If any party toa suit gives evidence therein at his own instance or 


PHvilsgectol WAL by ee 7 ju not be ueenied to have consented thereby 

gelantenriagiesidunce, such disclosure as ia mentionod in section one hundred 

and twenty-six; andif any party toa suit or proceeding 

calla any such barrister ( pleader,—Act AVIII, 1872, 8. 10), attorney or vakilas a wit. 

ness, he shall be deemed to have consented to such diselosure only if he questions such 

barrister, attorney or vakil on matters which, but for such question, he would not be 
at liberty to disclose. 

CXXIX. No one shall be compelled to disclose to the Court any confidential 
communication which has taken place between him and his 
legal professional adviser, unless he offers himself as a wit- 
ness, in which case he may be compelled tu disclose any such 
communications as may appear to the Court necessary to be known in order to explain 
any evidence which he has given, but no others. > 

CXXX. No witness who is not a party toa suit shall be compelled to produce 

his title-deeds to any property, or any document in virtue 
of which he holds any property as pledyee or mortgagee, 
or any document the production of which might tend to 
criminate him, unless he has agreed in writing to produce them with the person seeking 
the production of such deeds ur some person through whom he claims, 

CXXXI. No one shall be compelled to produce documents in his possession, 

Production of documents Which any other person would be entitled to refuse to pros 
whichanother person having duce if they were ino his) possession, unless such last men- 


eae could refuse ty tioned person consents to their production, 
pro uce. 


CXXNIDT. A witness shall not be excused from answering any question as to an 
B any | y 


matter relevant to the aatter in issue in any suit or in any 
Witness not excused trom ciyj} or criminal proceeding, upon the ground that the answer 
sgt ven tig coat tu such question will eriminate, or amy tind directly or 
indirectly to criminate, such witness, or that it will expose, 
or tend directly or indirectly to expose, such witness to a penalty or forfeiture of any 
kind : 

Provided that no such answer, which a witness shall be compelled to give, shall 
Pryvisd: subject him {> any arrest or prosecution, or be proved 
against limi any criminal proceeding, except a prosecution 

for giving false evidence by such answer, 


Confidential communica- 
tions with legal advisers. 


Production of titl--dveds 
of witness not a party. 


Ss. 161.175 of the Code of Criminal Procedure deciare that all porsons who are supposed to be 
acquainted with the facts und circumstances of a criminal case or the cause of the sudden or unnatural 
death of any person, shall be bound tu anewer truly all questions put to them by the investigating 
Police officer (other than questions which may criminate them), 

Ifa witovas does not desire to have his answer used against him in a subsequent criminal 
charge, he must olyert to answer, although he may kuow beforchand, that such objection, if the 
answer is relevant, in perfectly futile, so far as his duty to answer is concerned and must be owere 
ruled. Gopol Tos, I. L. 3 Mad, 271 (8S. Cy) Wer 617 Jer ‘Purner, C. J., Innea, Kinderaley, 
JJ., Kernan, Muttassami Ayyar, J/., diss. The dissenting Judges held that 8. 182 abolishes the 
privilyge and confire an obligation on & Witness ty answer uvery question matcrial to the iasue, 
whether the answer criminat: bun ur not. and gives him a« right as correlated to that duty to 
claim that that answer shall nut be admitted ag evidence aguinat Lin in any criminal prosecation, 

See the case of Seamane. Nethersft, 2 CC. PLU, os for the rule as to how far a witness is 
protected from procecdings in (uhacquence of what be Suid whils under examination. Ho ig 
protected as to what he suid having refercnce to the inquiry being held and may volunteer 
statements to explain imputations om lus character aud creditulity arising from an imperfect ane 
awer to a question asked. ‘‘ Malice is nv clement in such # tase, unless it be shown that the 
statement was made not in the course of giving wvidence und therefore not in the character of 
witnes.”’ Per Cockburn, C. J. 
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CXXXIII. An accomplice shall be a competent witness against an accused 

person, and @ conviction is not illegal merely because it 

Accomplice. pfoceeds upon the uncorroborated testimony of an accome 
plice. 

Where a witness admits thut he was cognizant of the crime to which he testifies, and that 
be tock no means to prevent or disclose it, his evidence must be considered as no better than that 
of an accomplico.— Chanda Chandalince and others 24 W. K., 55. 

The evidence of an accomplice in Criminal cases would be generally that of a person sup- 

oved to bo directly or indirectly concerncd in, or privy to, an offence triable exclusively by the 
Pourt of Session or High Court then under inquiry, or committed for trial in which he had accept- 
ed a pardon tendered by certain Mayistrates or by the Sessions or High Court.—Ns, 337. 388, Code 
of Criminal Procedure. ‘Tho confession of a person under trial for the sume offence jointly with 
others can be taken into consideration against his fellow prisoner if it affects himeclé and those 
ns-—S. 30 ante; but as pointed out by Phear, J., such confession would not stand as high 

as oven tho avidence ofan accomplice. —Naga and thera, 23 W.1., 24. 

With respect to the evidence of an accomplice, the Court, having regard to the common course 
of natural events, or human conduct, may presume that it is unworthy of credit unless corro- 
borated in material particulara, buat where a crime is committed by several persons, and three of 
thom aro captured onthe tpot and are kept apart from cach other, if each gives an account of the 
crime impheating a fearth person, and thesa secounts corroborate cach other in such a manner 
as to rendor previews concert highly improbable, the Court may take this into consideraticn in 
considering the value of that evidence —S LLb ate, Mlustration (b), 

The following cases contain the substance of the leading caacs on this subjoct. (See also 
notes to Sa. 114, 337 of toe Code). 

Tho evidence shouid not be left to a Jury without such directions and observations from the 
Judge as the circumstances of the case may require. 

Ifa Judge in a criminal trad were to tell the Jury that in his opinion the evidence was suffi- 
cient to justify them in finding the prisoner yaity, ina case in which, if the Judge had been 
trying the case with Assessors the High Court would on appeal have reversed his judgment if 
upon the same evidence he had convicted the privoner, then no doubt the Court ought on appeal, 
to eet sot aside n verdict of gully found by tho Jury nutwithstanding the advice was merely as to 
tho weight of evidence. 

Bo, ifm Judge. instead of advising a Jury not to convict upon the mere uncorroborated evi- 
dence of an accomplics, were to advise them to convict upon such evidence, or were to tall thom 
that tho uncorroborated evidence of an accomplice given under a tender of pardon was admissible, 
and that it waa for them alone to form their opudon upon it, that a conviction founded upon auch 
evidence would bo legal, and that such evidence without corroboration might be acted upon with 
as much safety aa that of any othor witness, the error in the direction would form a good ground 
of appeal.—Eluhee Bukheh, & Wl, 80: (8. C) BL lL. R, Sup. Vol. (F. B.) 459. Per 
Peacock, (. 7. (Komp and Phear, (7) concuriina). 

Tho jaw and prictics of our Courts were thus summed up by Phear, J. (Morris, J. con- 
curring) in the case of Sadhu Mundul, 21 W. ., 69:—" The result seems to be that the Legisla- 
ture has laid it down asx uw measure er rule of evidence resting on human experience that an 
acoomplive ia unworthy of credit against an accused person, +.¢,, 80 far as his testimony implicates 
an accused person, unless he is corroborated in’ material particulars im respect to that person ; 
that it ie the duty of the Court which ino any particular case has to deal with an accomplice’s 
testimony to conmder whether this maxim applics to uxchide that testimony or not; in other 
words, to consider whether the requisite corroboration is furnished by other evidence or facts 
proved in the case, though, at the same time, the Court may rightly, in exceptional cases, 
notwithstanding this maxim, and in the absence of this corroboration, give credit to the accom- 
plice's testimony against the accused, if it sees good reason fur duing so upon ground other thas, 
#o to speak, the personal corroboration. 

* Now in a case tried by Jury, it is the function of the Jury to ascertain the facts upon the 
evidence before them, and forthat purpose to be guided by the law which is applicable, and it is 
im all canes the duty of the Judge to point out to them that law. It istherefore the duty of 
the Judge to lay before the Jury substantially, to the effect just set out, the principles relative to 
the reception of an accomplico’s teatimony which the Legislature has sanctioned by thalIndian 
Evidence Act: and the Judge was wrong in telling the Jury that this case was one in which no 
caution or instruction from him was needed on thishead. Its, in all cascs in which an accom: 

Lice's veatimony is admitted, incumbent on the Judge to inform the Jury of tho results of the 
w bearing on thie paint substantially as we have just endeavoured to explain it.” 
It is not sufficient simply totell a Jury to consider whether the evidence of an accomplice 
‘was strongly corroborated as to the prisoners, as that would te to ask them to consider a question 
which, it 1 certain, no native Jury in the mofussil would understand. It ia the duty uf the Judge 
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to go through the history of the crime as related by the accomplice, to point out any independent 
avidencs proving facts showing that the prisoners were, or muct have been, present at or cogni. 
gant of, the murder. If such facts are proved they would corroborate the atory of the accom. 
plice. Butit would net be enough that the evidence should disclose a stato of facts consistent 
with the possibility of the truth of the accomplice’s story. If the state of tacts proved ¢e egually 
consistent with, and capable of receiving, a reasonable and natural explanation on the hypothesis 
of the prisoner's innocence, those facts, standing alone, would be no eridence of the truth of the 
accomplice’s story.— Karoo and others, 6 W. KR, 44; sco also Bykunto Nath Banerjoa, 10 W. 
B,17; (8 C.)28B. LR. 8, Full Bench. 

If, however, notwithstanding being probably directed in thia respect, the Jury convict on the 
uncorroborated evidence of an accomplice, there is no error of law on which an appeal will lie to the 
High Court.—Nidheeram Bagdee and othirs, 18 WLR, 45. Ramasami Piadayachi, T, G Ro, 1 Mad, 
$94, (S.C.) Weir 687. See also Palavasam and others, Weir 434, where a conviction in a trial with 
Assessors was affirmed, but the Caleutta High Court in euch cases has generally held that it is) not 
safe to rely upon uncorroborated evidence of an accomplice and has therefore acquitted —See Luchmee 
Prashad, 19 W. K., 43, Udban Bind and others, Zod, 68; Seu also Budhu Nanku and others, 1, L, 
R., 1 Bomb , 475. 

The Bombay High Court, on the authority of the case of Reg. v. Stubbs (2 Law J. Mag. Ca,, 
16), has held that the omission on the part of a Sessions Jndge to tell the durytthat they should 
require corroboration before convicting a prisoner on the evidence of an accomplice, in not an 
error in law, as it is competent to convict on the uncorroborated evidence of an avcomplice, though 
it ig contrary to all practice. —Ganu tin Dharoji, 6 Bomb., 67, Crown Cases. See also Imam valad 
* gban, 3 Jd. 67; Badhu Nankn, 1 LL. Ro) Bamb, 4765. 

As regards the amount of coroboration required to support) the evidence of approvers, 
Norman, J. remarked :—" It is sufhcient uo the evidence ix confirmatory of same of the leading 
circumstances of the story of the approvera ag against the particular prisoner, «o that the Court 
may be able to presume that they have told the truth as to the rest. The trne rule on the 
eubject of the corroboration of the evidence of approvers probably is, that if the Court 1s) aatiafied 
that the witness is speaking the truth in some materi part of hie testimony, an which it is sean 
that he is contirmed by ununpeachable evidence, there may be poet ground tor believing that he 
also apenks truth in other parts as to which there may be no confimatien.’—Kalachand Dasa, 
11 W. K,, 21. 

There should be corroboration such as adda to the approver’s ovidence against the particular 
prigoner, and this is netcomphed with when there ae one evidence apart from that of the accom- 
plice which identities the prisoner with the conmiumissen of the offence with which he is churged ; 
nothing which dishinctly goes tu prove that he waa in uny way connected with the commission 
of the principal offences. Facts which do not show the connection of the prisoner with the 
commission of the offence with which ho is) charged are no corroboration in’ the sense in which 
the word is uted in such cases, although they muy tend to show that certain portions of what the 
accomplice a.ys are true.—Nowah Jan, & WER LO Caee po 24) per Macpherson, J 

So in the case of Hvkunto Nath Banergeas ok ER. 2 (ODS Footmote, it was laid down that 
before the evidence of an necomplice Can be safely depended apon 60 far as it affects the prisoner, it 
ought to be corroborated —that aa, that other evidence from sources: Independent of the approver, 
should be furtbcoming relative to facta which implicate the prisoner iu the same way as tho story of 
the approver does. Set also Mobesh Biswas, 19 WW, 16. 

In the cave of Rey. c. Chatur Vurshotam, (I LR, 2 Bomb, 476 Footnote) the rule laid down 
by Lord Ellenborough in the trial of Colenc) Deapard (28 State Trials, 246) was followed. It was 
there held that “net onty as to persons apoken of by an accomplice must there be corroborative 
evidence, but, what is mure important still, as to the corpua delice there must bye rome primd faote 
evidence pointing the same way ty make the evidence of an accomplice satisfactory. An has been 
recognized in many cases, the man who charg-s another with the conmisson of a crime, in which 
he is himself impleated, requires (orieboration ae to the perticuiar porson bat still more aa to the 
existence itecif of any crime. orthe particular crime, from the penalty of which he 1s made free on the 
understanding that his testimony will be valuable for the prosecution.” 

S. 30 of the Evidence Act enablea a Court to teke into + amideration 4 confession made by en 
neensed person affecting himself and anather person ag will as aginst himaclf bee note tuS 30 ante, 
Sach a confession ts, however, no proper Dgead corrobast oa. of the evidence of an accomplice, 
Malapa bin hapana and uthere; 1] Bomb. 196, Jafbr Ali ow WOH, 87. ae, &e. 

CXXXIV. No particular number of witnesses aball in 
any case be required fur the proof of any fact. 

The evidence of a complainant even if uncurreborated ia anfficient for the conviction of the 
accused person,—Jn re Kulom Mundul, 22 W, it., 32. 


Number of witnessca, 
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Crarprern X.—Or rHeE EXAMINATION OF WITNESSES, 


CXXXV. The order ‘in which witnesses arc produced and examined shall be 

Order of production and regulated by the law and practice for the time being relating 

examination of witnesses, to civil and criminal procedure respectively, and, in the 
absence of any euch law, by the discretion of the Court. 

CXXXVI. When cither party proposes to give evidence of any fact, the Judge 

Judge to decide astoad-  *Y Sek penne ei give _ ae in what 
missibility of evidence. manner the alleged fact, if proved, would be relevant ; and 
the Judge shall admit the evidence if he thinks that the 

fact, if proved, would be relevant, and not otherwise. — . . 

If the fact proposed to be proved is one of which evidence is admissible only 
upon proof of some other faci, such last mentioned fact must be proved before evi- 
denco is given of the fact first mentioned, unless the party undertakes to give proof 
of such fact and the Court is satisfied with such undertaking. 

If the relgvancy of one alleged fact depends upon another alleged fact being first 

roved, the Judy® may, in his diseretivn, either permit evidence of the’ first fact to 
given before the second fact is proved, or require evidence to be given of the second 
fact before evidence is given of the first fact. 
Tilustrations. 

(a,) It is proposed to prove a statement about a relevant fact by a person alleged to be dead, 
which statement is relew. at under section thirty-two, 

The fact that the person ia dead must be proved by the persun proposing to prove the statement 
before evidence is given of the statement. 

(6) At is propoacd to prove, by a copy, the contents of a document said to be lost. 

The fact that the original is lost must be proved by the person propusing to produce the copy, 
before the copy is produced. 

0) AiWaccnsod of receiving stolen property, knowing it to have been stolen. 

‘ in proposed to prove that he dented the possession ot the property. 

The relevancy of the demal dopends on the identity of the property. The Court may, in its 
discretion, vither require the property to be identified before the demiual of the possession is proved, 
or permit the denial of the posession to he pr wed before the property is identified. 

(d.) It in proposed to prove a fact A) which is sand to have been the cause or effect of a fact 
iniesuo, There are several intermediate facts (B.C. and 11) which must be shown to exist before 
tho fact (A) ean be regarded na the cause or effect of the fact in issue. The Court may either permit 
A to be proved befure B,C, or Dis proved, or may require proof of B, C, and D before permitting 


proof of A. 


Reaminalionsaehit. CAXAVIT. The examination of a witness by the party 


who calls him shall be called his examination-inechief, 


Cross examination. The examination of a witness, by the adverso party 
shall be called his cross-examination. 
Re-examination. The examination of a witness, subsequent to the cross. 


examination by the party who called him, shall be called his 
re-examination. 

CXNNVITT. Witnesses shall be first cxamined-in-chief 
then (if the adverse party so desires) cross-examined, then 
(if the party calling him so desires) re-examined. 

The examination and cross-examination must relate to relevant facts, but the 
crogs-examination need not be contined to the facts to which the witness testified on 
his examination-in-chief, 

The re-examination shall be directed to the explanation of matters referred to 
.in ¢crosa-examination ; and if new matter is, by permission of the Court, introduced 

- in re-examination, the adverse party may further cross-examine upon that matter. 

The Court cannot refuse to allow a witnoss to be cros#-examined who has been called by 

iteelf.—Griah Chunder Talookdar, 8 Cal. LR, 864; (8. C.) IL. R., 5 Cal, 614. 


A witness should be allowed on cross-examination to qualify or correct any statement made by 
him on his examination-in-chief, If he is not so allowed on pain of being convicted of perjury 


Order of examinations. 
Direction of re-examiuastion. 
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out of his own mouth, the result will be that a man who has through carelessness made an 
inaccurate, or through partiality made an exaggerated statement, wijl be driven to stick to it, and 
thus the object of cross-examination will be defeatoed.—Tulsi Dosadh, 18 W. R, 87. 


IXXXIX ‘Ps : ; 
Cross-examination of per- 4. awa ren tees - poate : hc welts 
gon called to produce a oes nut become a witness by the mere fact that he produces 


document. it, and cannot be cross-examined unless and until be is called 
as a Witness. 
WW invesaon ko chamactos CAL. Witnesses to character may be cross-examined 


and re-examined. 
CXLI. Any question suggesting the answer which the person putting it wishes 
Leading questions. or expects to receive, is called a leading question. 
CXLII. Leading questions must not, if objected to by the adverse party, be 
When they must not be asked in an examination-inechief, or in’ a re-examination, 
asked. except with the permission of the Court. 
The Court shall permit leading questions as to matters which are introductory or 
undisputed, or which have, in its opition, been already sufficiently proyed, 
When they muy be asked, CXLILL. Leading questions may be asked in cross- 
examination. 

CXLIV. Any witness may be asked, whilst under examination, whether an 
Peenuenate eee ., colitract, grant or other disposition of property, as to whic 
writing. he is piving evidence was uot contained ina document; and 

if he says that it was, or it he ix about tu make any etute. 
ment as to the contents of any document, which, in the opinion of the Court, vught to 
be produced, the adverse party inay object to such evidence being given until such 
document is produved, or until facts have been proved which entitles the party who 
calls the witness to give secondary evidence of it. 
Explanation.—A witness may give oral evidence of statements mado by other 
persons abont the contents of documents if such statements are in themselves relevant 
facts. 


Lllustration. 


The question is whether A assaulted B. 

C deposcs that he heard A eny to D—“B wrote a I-tter accusing mo of thoft, and I will be 
revenged on him.” ‘This statement is relevant, as showing A’s motive for tho assualt, and ovidence 
may be given of it, though nv vther evidence is given about the letter. 

CXLV. A witness may be cross-examined as to previous statements made hy him 

_ in writing or reduced into writing, and relevant to matters 
Cross-examination as to in Guestion, without snch writing being shown to him or 
previous statements = in re ae . me 
writing. being proved ; but if 16 is intended{to contradict him by the 
writing, his attention must, before the writing can be proved, 
be called to those parts of it which are to be used for the purpose of contradicting 
him. 

This is not that the witness is to be allowed to study his furmer statement and framo his anawers 
accordingly, but that if his anewers have differed from his provious statements roduced to writing, 
and the contradiction isi intended tu be used as evidence in the case, the witness must bo allowed an 
opportunity vf explaining or reconciling bis statements, if he can do so; and of this opportunity is not 
given him, the contradictury writing caunut be placed on the revord as evidenro, A wituess may, 
therefore, be cross-examined as to 4 previous statement made by him and reduced to writing without 
showing the writing. —Tupsce Kor, 15 W.K, 23. 

CXLVI. When a witness is cross-examined, be may, in 
addition to the questions hereinbefore referred to, be asked 
any questions which tend 
(1) to test his veracity ; ee ne 
(2) to discover who he is and what is bis position in life; or 
(3) to shake bis credit, by injuring bis character, although the answer to such 


5? 


Questions lawful in cross- 
examination. 
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uestions might tend directly or indirectly to criminate him, or might exposes or tend 
directly or indirectly to expose him to a penalty or forfeiture. 


No inference is to be drawn from not putting questions in cross-examination.—Madho Rao 
Ohinta Pant Golay, Feb. 7, 1873, per Parke, B. ; 5 W. R., 33, Privy Council Cases. 


Wieswithies to heen CXLVII. If any such question relates to a matter 
pelled to answer. relevant to the suit or proceeding, the provisions of section 
one hundred and thirty-two shall apply thereto. 

CXLVIIT. If any such question relates to a matter not relevant to the suit 

Court to decide when OF proceeding, except in so far as it affects the credit of 
question shall be asked and the witness by injuring bis character, the Court shall de- 
when witnoss compelled to cide whether or not the witness shall be compelled to 
answer. unewer it, and may, if it thinks fit, warn the witness that 
he is not obliged to answer it. In exercising its discretion, the Court shall have re- 

rd to the following considerations :— 

(1.) Such questions are proper if they are of such a nature that the truth of 
the imputation fonveyed by them would seriously affect the opinion of the Court as 
to the credibility of the witness on the matter to which he testifies: 

(2.) Such questions are improper if the imputation which they convey relates 
to mattera so remote in time, or of such a character, that the truth of the imputation 
would not affect, or would affect in a slight degree, the opinion of the Court aa to 
the credibility . f the witness on the matter which he testifies ; 

(3.) Such questions are improper if there is a great disproportion between the 
importance of the imputation made against the witness's character and the import- 
ance of hia evidence : 

(4.) The Court may, if it sees fit, draw from the witness’s refusal to answer 
the inference that the answer if given would be unfavourable. 

CXLIX. No such question as is referred to in section one hnndred and forty- 

iiestinn nob to tnvasked eight ought to be asked, unless the person asking it has 
withont reasonable grounds, reasonable grounds fur thinking that the imputation which 

it conveys 18 well-founded. 


Lllustrations. 


(a.) <A barrister is instructed by an attorncy or vakil that an important witness isa dikéit. 
This ie a reasonablo ground for asking the witness whether he is a dakdit. 
(6) A pleader is informed by a person in Court that an important witness isa d&kéit. The 
informant, on being questioned by the pleader’ gives satiefactory reasons for his statement. This 
te a reasonable ground for aaking the witneas whether he ia a dékait. 
@) A witness, of whom nothing whatever is known, is asked at random whether he is a 
t. There are here no reasonable grounds for the question 
| (4) A witness, of whom nothing whatever is known, being questioned as to his mode of 
Hfo and means of living, gives unsatisfactory answers. This may be a reasonable ground for 
asking him if he isa dakait. 
CL. If the Court is of opinion that any such question was asked without rea- 
Sracadiea: ok Coees 48 xonable grounds, it may, if if was asked by any barris- 
case of question being asked = tT, pleader, vakil or attorney, report the circumstances of 
without reasonable grounds. the case to the High Court or other authority to which 
kach barrister, pleader, vakil or attorney is subject in the 

exercise of his profession. 


CLI. The Court may forbid any questions or inquiries which it regards as 
Indecent and scandalous i@tecent or scandalous, although such questions or im. 
questions. ee may have some bearing on the questions before 
the Court, unless they relate to facts in issue or to matters 

necessary to be known m order to determime whether or not the facts in issue 
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CLIT. The Court shall forbid any question which appears to it to be intended 
Questions intended to ine toinsult or annoy, or which, though proper in itself, ap- 
sult or annoy, pears to the Court needlessly offensive in form. 
CLIIL When a witness has been asked and has answered any question which 
Exclusion of evidence to 38 Televant to the inquiry, only in so fur as it tends to shake 
contradict answers to ques- his credit by injuring his character, no evidence shall be 
tions testing veracity. given to contradict him; but if be answers falaely, he may 
afterwards be charged with giving false evidence. 
Exception 1.—It a witness is asked whether he has been previously convicted 
of any crime and denies it, evidence may be given of his previous conviction. 
= Pr in whicha previous conviction may be proved, see Cod» of Criminal Pro- 
_ Keception 2.—If a witness is asked any question tending to impeach his 
impartiality, and answers it by denying facts suggested, he may be contradicted. 


Lilustrations, 
(a.) A claim against an underwriter is resisted on the ground of fraud. . 
The claimant is usked whether, in a former transaction, ho has not made a fraudulent claim, 


He denies it. 
Evidence ia offered to show that he did make such a claim. 
The cvidence is inadmissible 
(6) A witness is asked whether he was not dismissed from a situation for dishonesty, Hoe 


denies it. 
Evidenco is offered to show that he wus dismissed for dishonesty. 


The evidence is not admissible. 

(c.) Aaffirins that on a certuin day hesaw Boat Lahore, - 

A in asked whetber he himaclt was not on that day at Caleutta, He denies it. 

Evidence is offured to show that A was on that day at Calcutta 

The evidence is admissible, not as contradicting A ona fact which affects his credit, but as 
contradicting tho alleged fact that Bowas seen on the day in question in) Lahore. 

In each of these cusea the witness might, if hia denial was false, be charged with giving 


falee ovidence. 
(d.) Ais usked whether his family has not bad a blood feud with the fumily of B againat 


whom he gives evidence. 
He denies it. He may be contradicted on the ground that the quostion tonds to impeach his 


impartiality, 
CLIV. The Court may, in its discretion, permit the person who calle a witness 
Question by party tohis to put any questions to him which might be put in oross- 
own witness. examination by the adverse party. 

CLV. The credit of a witness may be impeached in the following ways by the 

Impoaching credit of adverse party, or, with the consent of the Court, by the 
witness. party who calls him :— 

(1.) By the evidence of persons who testify that they, from their knowledge 
of the witness, believe him to be unworthy of credit ; 

(2.) By proof that the witness has been bribed, or has had (accepted—aubsti- 
tuted for “ had’—Act XVIII, 1872, S. 11) the offer of a bribe, or bas received any 
other corrupt inducement to give his evidence ; 

(3.) By proof of a former statement inconsistent with any part of his evidence 
which is liable to be contradicted ; 

(See Tupece Kocr, 15 W. R., 23 quoted in note to 8. 185 ante.] 

(4.) When a man is prosecuted for rape or an attempt to ravish, it may be 
shown that the prosecutrix was of generally immoral character. 

Explanation.—A witness declaring another witness to be unworthy of credit ma 
not, upon bis examination-in-chief, give reasons for bis belief, but he may be asked b 
reasons jn crosé-examination, and the answers which be gives cannot be contradicted, 
though, if they are false, be may afterwards be charged with giving falso evidenee. 
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Lliustrations, 
a.) A sues B for tho price of goods sold and delivered to B. 
says that he delivered the goods to B. 


Evidence is offered to show that, on 4 previous occasion, he said that he had not delivered the 
to B. 


The evidence is admissible. 
{s.) A is indicted for the murder of B. 
C says that B, when dying, declared that A had given B the wound of which he died. 


Evidence is offered to show that, on a previous occasion, C said that the wound was not given 
by A or in his presence. 


The evidence is admissible. 


CLVI. When a witness whom it is intended to corroborate gives evidence of any 


relevant fact, he may be questioned as to any other circum- 
ee genus ey stunces which he observed at or near to the time or place at 
solavaet tack admissible, which such relevant fact occurred, if the Court is of opinion 


that such circumstances, if proved, would corroborate the 
testimony of the witness as to the relevant fact which he testifies. 


Illustrations. 


A, an accomplice, gives an account of a robbery in which he took part. He describes various 
incidents unconnected with the robbery which occurred on his way to and from the place where it 
was committed. 


Indepondent c ‘idence of these facts may be given in order to corroborate his cyidence as to the 
robbery iteclf. 


CLVII. In order to corroborate the testimony of a witness, any former state- 
Popmor: -atatemente’ (6 ment made by such witness relating to the same fact, at or 
witness may be proved to about the time when the fact took place, or before any 
oorroborate luter testimony authority legally competent to investigate the fact, may be 
aa to same fact. proved. 
CLVIII. Whenever any statement, relevant under section thirty-two or thirty- 
What mattora may be three, is proved, all matters may be proved, either in order to 
ved in connection with contradict or to corroborate it, or in order to impeach or 
proved statement relevant confirm the credit of the person by whom it was made, which 
under soction 32 or 33. might have been proved if that person had been called as a 
witness and had denied upon cross-examination the truth of the matter suggested. 


CLIX. A witness nay, while under examination, refresh his memory by referring 


Refroshing memory. to any writing made by himself av the time of the transac- 

tion concerning which he is questioned, or so svon afterwards 

that the Court considers likely that the transaction was at that time fresh in his 
memory. 


The witness may also refer to any such writing made by any other person and read 
by the witness within the time aforesaid, if when he read it he knew it to be correct. 
Whenever a witness may refresh his memory by reference to any document, he 
When witness may use may, with the permission of the Court refer to a copy of 
copy of document to refresh = such document: Provided the Court be satisfied that there 
memory. is sutticient reason for the non-production of the original. 
An expert may refresh his memory by reference to professional treatises, 


A witnoss cannot be compelled to refresh his memory from any document unless it is in the 

on of the party who desires to put it to the witness, or is, at least, such as he cafl insist on 

ving it produc A Police Diary is a document which an accused is not entitled to call for (3. 172, 

Code of Criminal Procedury) and be entitled to require that it sball be referred to for the purpose 

of refreshing the memory of a Police offiver.— Jn re Kali Churn Chumari, 10 Cal. L. B., 51; (8. C.) 

1, L. R, 8 Cal, 156, Nor is the Seasions Judge bound to compel a witness to look at a diary in 

onder to refresh his momory. It is wholly within the discretion of the witness whether be should 
de #0, or not-—Jhubboo Mahaton, I. L. R, 8 Cal. 739. (8. C.) 13 Cal. L. R, 223. 
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CLX. A witness may also testify to facts mentioned in any such document 

Testimony to facts stated 8 is mentioned in section ong hundred and fiftyenine, 

in document mentioned in although he has no specitic recollection of the facts 

section 159. themselves, if he is sure that the facts were correctly 
recorded in the document. 


Lliustration, 


A book-keeper may testify to facts recorded by him in hooks regularly kept in the course 
of business, if he knows that tho books were correctly kopt. although he has forgotten the partie 
cular transactions entered. 

CLXI. Any writing referred to under the provisions of the two last preceding 


Right of adverse party as sections must be produced and shown to the adverse party 
to writing used to refresh if he requires it; such party may, if he pleases, cross- 
memory. examine the witness thereupon. 

The grounde upon which the opposite side is pormitted to inspect a writing and to refresh the 
memory of a witness aro (i.) to secure tho full benefit of the witness's recollection as to tho whole of 
the facts: (ii) to chock the use of improper documents: (ui.) to compare hig oral testimony with 
the written statement. The opposite party may look ut the writing to see what kind of writing it ia, 
in order to check the use of improper documents; but it is doubtful whether he is entitled except 
for this particular purpose to question the witness as to other and independent matters contained in 
the same acrics of writings, At this particular stage of the proceedings at which the prisoner’ 
Counse) asked to see what he called the diary, by whieh it) is presumed he meant the whole series 
of writing containing the statement of all prisoners examined by the Pohee officer, ho was not 
entitled to exercise the right claimed in the particular way claimed by him,—Jhubboo Mahaton, 
I. L. R.,8 Cal. L. R., 739. (8. C2) 12 Cal ER, 233, per Field J. Soo S. 39 ante, 

CLXIL. A witness summoned to produce a document shall, if it is in his pos 
session or power, bring it to Court, notwithstanding any 
objection which there may be to its production or to ite 
admissibility. The validity of any such objection shall be decided on by the Court, 

The Court, if it sees fit, nay inspect the document, unless it refers to matters 
of State, or take other evidence to enable it to determine on its admissibility. 

If for such a® purpose it 1s necessary to cause any document to be tranglated, 
the Court may, af it thinks fit, direct the translator to 
keep the contents secret unless the document is to be 

iven in evidence: and if the interpreter disobeys such direction, he shall be beld to 
one committed an offence under sectiun one hundred and sixty-six of the Indian 
Penal Cade. 

CLXNILI. When a party calls for a document which he has given the other 

Giineaveouentedo: party notice ie prcdnens: and such document ci produced 
cument called for and pro- and inspected by the party culling for its production, he 
duced on notice. is bound to give it as evidence if the party producing i6 

requires him to do so. 

CLXIV. When a party refuses to produce a document which he has bad 

Using, asevidence, of do- notice to produce, he cannot aftegwards use the document 


cument productonof which an evidence without the consent of the other party or the 
was refused on notice. order of the Court. 


Production of documents. 


Translation of documents. 


Lllustration. 


A sues B on an agreement and gives B notice to produce it. At tho trial A calls for the docue 
ment and B refuses to prindace it, OA gives necundary evidcuce of ite contents. B svoks to 
produce the documint itseif to contradict the econdary evidence given by A, or in order to show 
that the agreement is nut stamped. He cannot do se, 

CLXV. The Judge may, in order to discover or to obtain proper proof of 
relevant facts, ask any question he pleases, in any form, at 

Judge's bere to put any time, of any witness, or of the partics, about any fact 
saa er produce relevant or irrelevant ; and may order the production of 
apy document or thing: and neither the parties nor their 
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agents shall be entitled to make any objection to any such question er order, nor, 
without the leave of the Cowt, to cross-examine any witness upon any answer given 
in reply to any such question : 

Provided that the judgment must be based upon facts declared by this Act to 
be relevant, and duly proved : 

Provided also this section shall not authorize any Judge to compel any witness 
to answer any question, or to produce any document which such witness would be 
entitled to refuse to answer or produce under sections one hundred and twenty-one 
to one hundred and thirty-one, both inclusive, if the question were asked or the 
document were called for by the adverse party ; nor shall the Judge ask any ques- 
tion which it would be improper for any other person to ask under section one 
bundred and ede Bea or one hundred and forty-nine ; nor shall be dispense with 
primary evidence of any document, except in the cases hereinbefore excepted. 


8. 640 further provides that :—~ 

Any Court may, at any stage of any inquiry, trial, or other proceeding under this Code, 
sYtemon any person as a witness, or examinco any person in attendance, though not summoned as 
« witnesa, or recall® and re-examine any person alroady examined ; and the Court shal) summon 
and examine, or recnl] and re-vxamine, any such person, if his evidence appears to it essential 
to the just decision of tho caso. 

The term “Judge” in S. 165 would not ordinarily include a Magistrate, and it is not specially 
defined by this Act or by tho ‘General Clauses Act’ (1, 1868). “ Court,” however, is defined by 
&. 8, ante, to ‘inelud: all Magistrates,’ so that probably 8. 165 would be held to apply to proceed- 
ings before a Magiatraro. 

On the oxaminuation-in-chief heing finished, the Sessions Judgo questioned almost all the 
witnesses at considerable longth upon the very pointa to which be must have known that the 
cross-examinution would certainly and properly be directed. The result of this was to render the 
crom#-oxamination of tho Plouder to a@ great extent ineffective by aasisting the witnesses to 
explain away in anticipation the points which may have afforded proper ground for useful 
croas-exainination. It is not the province of a Court to examine tho witnesses unless the Pleaders 
on either side have omitted to put somo material further question: the Court should as a rule 
lonve the witnesses to be dealt with by the Ploaders as laid down in 8. 138.—Noor Bux Kazi, 7 
Oal. L. BR, 885: 8.0.) 1.0L RY 6 Cal, 279. 

Where the Sessions Judge thinks it necessary to call one of the witnesses for the prosecution 
examined bufure the Magistrate but not called on the part of the prosecution, for the purpose of 
eliciting some facts which he considered necessary for the prosecution, the prisoner ought to be 
allowed an opportunity of putting any questions he thinks proper in cross-examination.— Grish 
Chundor Talukdar, | LR. 4 Col, 614; (8. 0.) 6 Cal, L. R, 364. 

When the Counsel for the prisoner has examined or declined to crosa-examine a witness, 
and the Court afterwards of its ewn motion examined him, the witness cannot then, without the 
permission of the Court, be subjected to cross-oxamination. When after the examination of a 
witness by the complainant and the defendant the Court takea him in hand, he is put under 
special proasure, us the Tudge is cmpowored tu ask any question he pleases in any furm about 
any fact relevant or irrolevant, S165. and he ia therefore at the samo time placed under the 

protection of the Court, which mas, at its discretion, allow a party to cross-examine him, 
dut thia cannot be asked for as a matter of right, 

The principle apphow equally whether it is intended to direct the examination to the witness's 
atatemonta of fact, or to circumatances touching hia credibility, for any question meant to impair 
his credit tends, or ia no @signed. tu get rid of the effect of all his answers and of each of them 
jest ws much as one that mony bring ont an inconsistency or s contradiction. It is then a crose- 
examination upon answers, upon every answer given to the Court, and is therefore subject to the 
Court's control. —Sakharam Makundji, 1 Bomb. 166. 


CLXVI. In cases tried by jury or with assessors, the jury or assessors may put 

any questions to the witnesses, pices oe or by leave of the 
Judge, which the Judge himself might put and which he 
considers proper, 


Power of jury or ssaus- 
sore to put questions. 
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CHapren XI.—Or Incrrorer Apwisston axp Resecrion or Evipencr. 


CLXVII. The improper ae or rejection of ewidence shall not be ground 
. ; of itself for a new trial or reversal of any decision In an 
piston oe alctan at case, if it shall appear to the Court before which auo 
evidence: objection is raised that, independently of the evidence 
objected to and admitted, there was sufficient evidence to 
justify the decision, or that, if the rejectod evidence had been received, it ought not 
to have varied the decision. 


This section applica to criminal as well as to civil cases, and even to a case tried by Jury in 
which evidence not legally admissible, a confession had been laid before the Jury. The Court 
then proceeded to consider the ovidence in the case, and holding that it was sufficient to support 
the conviction, refused to interfure. Ter Garth, C.J., and Poutifix, J., Hurribolo Chunder Ghose, 
25 W.R 36; (8.C.) 1 L R, 1 Cal., 207. 

So also in the case of Pitambar Jina, I. L. R., 2 Bom., 61, tho Bombay High Court held on the 
authority of tho cases of Reg. vr. Navroji, 9 Bomb., 858, and Reg. e. Hurribole Chunder Ghose, 26 
W.R, 36; (S.C) LL BR, 1 Cal, 207, that it had power to review the wholo case and determine 
whether if a question found to have been improperly rejected had been admifted, thu result would 
have been the samo. The judgment is as follows :— 

“ Apart from those two cases, +. ¢., if the question were now raised for the first time, we think 
that, by Clause 26 of the Letters Patent, 1865, and Section 101 of the High Court’a Criminal Pro- 
cedure Act (now re-cnacted in 8. 434 of the Code), the power of so reviewing the whole case, on 4 
point of law such as the admissibility of rejected evidence when reserved, is expreasly conferred on 
this Court. We are clearly of opinion that Section 167 of the Indian Evidence Act, 1872, fe 
applicable to criminal aa well as to civil cases, and ia so to criminal cases, whether or not the trial 
has been had before a Jury, and that the expression in that section “the Court before which such 
objection is raised,” includes the reviewing or Appellate Court, That the 167th section applies to 
Criminal as well as to Civil Courta is, we think, satisfactortl¢ ostablished by the Int aection, which 
renders the Act applicable “to all judicial proceediniga in or before ay Court Including Courts 
Martial” with certain exceptions not material in this case, and by section 3° which declurce that the 
word ‘ Qourt’ includes all Judges and Magistrates.” 

If, however, the evidence after excluding that improperly admitted is such that the Jury might 
not unreasonably find the accused or some of them guilty, but is not conclusive as to their guilt, 
the Court will order a new trial —Amrita Gobinda, 10 Bomb., 497. 

So also in the case of Gogon Chundor Bose, I LR, 6 Cal, 247, in which it was held that a 
judgment in a Court not declaring a certain document to be a forgery had been improporly admitted 
as evidence on the Criminal trial, the High Court proceeded to consider whether the other evidence 
was sufficient for the verdict of a Jury convicting the prisoner and having found that it was not 
safficicnt acquitted him. 





ACT XVIII OF 1872. 


PaSsED BY THE GOVERNOR-GENERAL OF INpra IN Cocyncu.. 


(Received the assent of Hie Excellency the Governor-General on the 20th Auguat 


1872.) 
WHExkkas it is expedient to amend the Indian Evidence 
Preamble. Act, 1872; It is hereby enacted as follows :— 
I. This Act may be called “ The Indian Evidence Act 
Short title. Amendment Act; 
Commencement. And it shall come into force on the passing thereof, 


Il. In section turty-two of the Indian Evidenee 


Amendment of Act T of ant 1872, clauses (5) and (6), after the word “ i 
; ; s ( : relation. 
eee 82, clauses 5 ship,” the words ‘blood, tnarriage or adoption” shall be 


inserted. 
Il]. In section forty-one of the same Act, lines seventeen, twenty and twenty- 


three, after the word ‘ judgment,”’ the words * orde . 
Amendment of Section 41. eae ahail be iunerted: r or de 
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IV. In section forty-five, of the same Act, line five, after the word “ art,’’ the 
Sama pei ae 
Pa eee ren eo questions as to identity of handwriting” shall 

V. In section fifty-seven of the same Act, paragraph (18), after the word “ road,” 
Amendmentof Section 57. the words “ on land or at sea”’ shall be inserted. 

VI. In section sixty-six of the same Act, line five, after the word “is” the words 
Amendment of Section 66, “or to his attorney or pleader” shall be inserted. 

VII. In section ninety-one of the same Act, Exception (2), for the words “ under 
the Indian Sueccesion Act,” the words “ adinitted to Probate 
in British India’ shall be substituted. 

VILE. In section ninety-two of the Indian Evidence Act, 1872, proviso (1), for 

the words “want of failure,” the words “ want or failure” 

shall be substituted. 

1X. In section one hundred and cight of the same Act, line one, for the word 

“when,” the words “ Provided that when" shall be substi- 

Amendment of Bection tuted: and tn the dast line, for the word ‘ on,” the words 
06. shifted to” shall be substituted, 

X. In section one hundred and twenty-six of the same Act, line twentyetwo, and 

Assen aincnt: Ei Betis in eection one hundred and twenty-eight of the same Act, 
196 and 128. line six, after the word “barrister,” the word “ pleader’ 

shall be duserted, 
In wection one hundred and twenty-six of the same Act, line fifteen, for the word 
“ oriminal,” the word “illegal” shall be substituted, 
XI. En section one hundred and fifty-five of the same 
Act, paragraph (2), for the word “had,” the word “ accept- 
ed”? phall be substituted. 


Amendment of Section 91. 


Amendment of Section 2. 


Amendmont of Section 


* 


Baving of Act XV of X1T. Nothing in the Indian Evidence Act, 1872, shall 
1882, Section 12. he deemed to affect Act No. XV of 1552 (to amend the Law 


of kvidence) section twelve, 


ACT NO. XV OF 1869. 
(Received the assent of the Governor-General, June 4, 1869.) 





An Act to provide facilities for obtaining the evidence and appearance of prisoners 
and Jor service of process upon them. 


Wrerzas it ix expedient to provide facilities for obtaining the evidence and 


P ble Appearance in Court of prisoners and for service of process 
upen them; It is hereby enacted as fulluws:— 


£— Preliminary. 
I. This Act mav be called “ The Prisouera’ Testimon 
eer re: Act, 1869," ; . 
J. For the purpeses of thi Act, the Courts of Small Causes established within 
the Jocal nuts of the ordinary cnginal civil jurisdiction of 
Preaidewcy Small Cause the Hich Courts of Judicature at Fort Willan., Madras, and 
jurts, Bonley, and the Courts of persons exercising the powers 
of a Mogistrate of Police within the same limite, shall be 
Police Magistrate. deemed to be respectively subcrdinate to the said High 
Courts. 
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Il.— Bringing up Prisoners. 
III. Any Criminal Court not inferior to the Court of a Subordinate Magistrate of 
oe the first class may in its discretion, if it appear tha6é the 
Criminal Court may make Sac ca ah : ‘ail situate withi 
é : testimony of any person confined in any jail situate within 
orders under Act. Sareea: am | Pec iay. : ie ae 
the local hmits of its appellate jurisdiction, if the Criminal 


Court be a High Court, ur, if it be net a High Court, then within the local limits of 
the appellate jurisdiction of the High Court to which itis subordinate, is material in 
any matter depending in such Criminal Court, or if a charge of an offence against such 
person is made or pending, make ag order in the form in Schedule A or Schedule B 
(as the case may be, to this Act anneacd, directed to the Officer in charge of the said 
jail. 
A Subordinate Magistrate of the first clasa would, under the present Codo of Criminal Prooee 
dure, correspond to a Magistrate of the second class. 

For the definition ef High Court, see Act T, D868, 8. 2, cl. xi. 

IV. When any person for whose attendance an order as hereinbofore mentioned 

shall be made, is confined in any district ether than that in 
Order to be tranamitted Which the Court making or countersigning the order is 
eee feats cine! of the tuate, the order shall be sent by the Court by which it shall 
istrit in which the per- : te ‘ 
sons bonne. have been made or countersizned to the Magistrate of the 
District or division of a District in which the said person is 
confined, and such Magistrate shall cause it to be delivered to the Oilicer in charge of 
the jail wn Which such Person ts condimed, 

VIE Inany case in wineh a person is confined ina jad within the local limits of 
the ordinary original civil gurisdietion of any of the High 
Courts af Judivatire at Fort Willham, Madras, and Bombay, 
more than PO auales trem or rua it yan Thane ticthe cnie hiandred ithe s clistant. from the 
Place where his evidetie i place where any Court, subordinate toa Tigh Court, in which 
required, his evidence is reqaired ax hell, the Judge or presiding 
Otfiver of the Court in which the evidence isso required shall, if he think it expedient 
that such person should be removed under this Aet tor the purpose of piving evidence in 
such Court, and if the said qail is situate within the local limits of the appellate juris. 
diction of the High Court to which such Court ix subordinate, apply ino writing to the 
game High Court; and auch High Court may, if it thigks fit. make an order in the 
forin in the said Sehedule A, directed to the Officer in charge of the said jail. 

The High Court making the order shall send it to the Macistrate of the District 
or division of a District in which the person named therein a confined, and sueb 
Mayistrate shall cause the order to be delivered to the Ofhcer ino charge of the jail) in 
Which such person ix contined, 

For the purposes of this Section and Sections three and four, the Chief Com. 
missioner of Britieh Burma shall be deemed to be a High Court; the Court of a 
Recorder appointed nnder Act No. XXPof 18630 shall be deemed tu be subordinate to 
the kaid Chief Commissioner > and every pail -ttuate im British Burma shall be deemed 
to be situate within the Jucal limits of the said Chief Comuntestoner's appellate juris. 
diction. 

Act VII, 1872, 8 78. substitutes the following fur the last para. of the preceding Section :— 
© For the purposes of thie Act, overs qarlin Pasteh Cures shall be deemed to be mituate within the 


local limite of the appeHate furiadictren of the Jnaicad CoMmismoner, and the Recorder of Kangoon 


may issn: orders under this Seetien or Section three or four, and may ales issue commissions wider 


Part 111 Gf thie Act in apy jalan Brith Barta.” ; ; 
S. S42 of the Cade of Criminal Procedure declares that “potwithstanding anything contained in 


the Prisoners’ Testumony Act, 18+%, ativ Proadirs y Magistrate destroue of rxamiunng. a9 6 Witness or 

accused perton, in any Case pending Tefurs him. any peren oomfined in any jal within the local 

limits of tos junsdition, may resuc an order ty the ctherr in charge of the said a requiring bim 

to bring such prisoncr in proper castedy, at a time ty be therein named, to Magistrate for 
ination.’ 


58 


Order by High Court for 
removal Of Porson contin d 
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“The officer #0 in charge, on receipt of such order, shall act in accordance therewith, and 
shall provide for the safe custody of the prisoner during his absence from tho jail for the purpose 
aforesaid.’ ® 


VIII. In any case in which a person is confined within a jail situate beyond the 
Persons confined beyond local limits of the appellate jurisdiction of a High Court, 
limits of appellate jurisdic- any Judge of such Court may, if he think it expedient that 
tion of High Court. such person should be removed under this Act, for the pur- 
pose of giving evidence in any criminal matter in such Court or in any Court subordi- 
nate thoreto, apply in writing to the Local Government within the territories subject 
to which the said jail is situate ; and such Government may, if it think fit, direct that 
such person shall be so removed, ad ba to such rules regulating the escort of such 
prisoners as the Governor-General of India in Council may from time to time prescribe. 
To obtain the removal of a person confined in a jail situate beyond the territories 
for the time being under the administration of the Chief Commissioner of British 
Burmah, for the purpose of giving evidence in any criminal matter in the Court of a 
Recorder appointed under the said Act No. XXI of 18638, such Recorder shall have 
the power conferred on a Judge of a High Court by the former part of this section, 
and tho other provisions of such part shall, mutatis mutandis, apply. 


IX, Upon delivery of any order under this Act to the Ofticer in charge of the 

jul in which the person named therein is confined, such 

oo to be brought (yiicer shall cause him to be taken to the Court in which his 
attendance is required, so as to be present in such Court at 
the time in such order mentioned ; and shall cause him to be detained in custody in or 
near the Court until he shall have been examined or until the Judge or presiding 


Officer of such Court shall authorize him to be taken back to the jail in which he was 
confined. 


X. The Governor-General of India in Council or the Local Government may, 
Power to Govornment to from time to time, by notification in the official Gazette, 
exompt certain prisoners direct that any person or any class of persons shall not be 
from operation of Act. removed from the jail in which he or they may be contined ; 
and thereupon, anid so long as such notification remains in force, the provisions of this 
Act, other than those contained in Sections twelve, thirteen, and fourteen, shall not 
apply to such person or class of persuns, 


XI. When any person named in any order made under Section three, Section 
four, or Section seven appears to be from sickness or other 
Wheo jailor may disobey infirmity unfit to be removed, the Officer in charge of the 
ore jailin which he is confined shall apply to the Magistrate of 
the District or division of a District in which such jail is situate, and if such Magis- 
trato shall by writing under his hand declare himself to be of opinion that such person 
is from infirmity unfit tu be removed ; 
or when any person named in any such order is under committal for trial ; 
or under a remand pending trial or pending a prelininary investigation ; 
or when any such person is in custody for a period which would expire before the 
expiration of the time required for removing him under this Act and for taking him 
back to the jail in which he is contined ; 
then, and in every such case, the Officer in charge of the jail shall abstain from 
obeying such order, and shall send to the Court from which the order has been issued 
a atatement of his reason for not obeying the same: 
Provided that the said Officer shall not so abstain when 
the order has been made under Section three, 
and the person named in the order is contined under committal for trial, or under 
a remand pending trial or pending a preliminary investigation, and does not appear 
to be from sickness or other infirmity untit to be removed, 
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and the place where his evidence is required ia not more than five miles distant 
from the jail in which he is confined. 


The rules for British Burma are to be found in the Gazette of hiding Marvh 26, 1870, p. 202; 
for the Central Provinces, in the sam’ Qazvtte, Sept. 11, 1869, p. 261; for the Punjab, in the 
same Gazetto, Sept 25, 1869. p. 300; for Coorg, in p. 301; for tho North-Western Provinces, 
in tho same Gazette, Oct. 15. 1859, p. 386, for Oudh, in the same Gazette, Duc. 4, 1869, p. 490; 
for the Hyderabad Assigned Districts, in the same Gaavtte, Duc. 18, 1969, p. 630, 


IV.—Service of Process on Prisoners. 


XV. When any process directed to any person contined in any jail is issued from 
any Court, the same may be served by exhibiting to the 
Officer in charge of anch jail or prison the original of auch 
process, and by depositing with him a copy thereof, 

XVI. Every Officer in charge of a jail upon whom any such service as is men. 

tioned in section fifteen shall be made, shall as soon as ma 
Process errved to be be, cause the copy of the process so deposited with him to be 
transmitted at prisoner's re- 1,4 shown and ay laine to the prisoner to whom it is directed, 
quest. “ _@ . 
and shall thereupon endorse upon such process a certificate 
signed by him that the prisoner to whom the process is directed is a prisoner in the 
jail under his charge, and that he has received a copy thereof. 

Such certificate shall be sufficient primd facie evidence of the service of such 
process; and if the prisoner requests that the said copy be sent to any other person, 
and provides the cost of so sending it, the said Otficer shall cause the same to be «0 
sent through the Post Office by registered letter. 

XVIIT. It shall be lawful for the local Government, and, in) cases arising undor 
Secuion eight, for the Governor-General of India in Coun. 
cil, to make rules consistent with this Act. 

(1) for regulating the escort of prisoners to and from the Court in which their 

presence is required ; 

(2) for regulating the amount to be allowed for the costs aud charges of such 

escort ; and 

(3) for the guidance of Officers in all other inatters connected with the 

enforcement of this Act; and from time to time to alter and add to the 
rules so made. ; 

For the definition of © Local Government,” ace Act J, 1868, 3. 2. cl. x. For the rules pub- 
lished by Government under this section, see nute to B. 1G, anfe. 

The fullowing rules have been made by the Licutenant-Governor of Bengal, under 8. 18 of 
Act XV of 1860, for regulating the cacort of prisoners (State prisoners excepted) to and from any 
Court situated within the jurisdiction of the High Court in which their preaenco ia required, and for 
fixing the amount to be allowed for the costae and charges for such escort when their presence fs 
required in any civil matt-r, and for the guidance of Officers in all mattcre connected with the 
enforcement of these rules :— 

1. On receipt of an order isaucd by a Court of competent authority under Rection 3 or 4 of the 
Act, the Officer in charge of the jail sball make a requisition on the District Superintendent of Police 
for an os-ort, and th: District Superintendent shall supply auch escort in conformity with the or- 
dinary rules of his department. 

2. The Officer in charge of such cecort shall, in like manner, be guided by the rules of the 
Police Department in the performance of his duty, and in tho treatment of the prisoners under 

ie char 
= 3. wail prisoners shall be taken to the Court before which their appearance ia required by the 
most expeditious route. Prieoneras under sentence for criminal offences ahall ordinarily travel on 
foot ; but civil prisoners, who ar: desirous of obtaining, snd aro willing to pay for the indulgenes, 
may be provided with suitabis meana of cunveyance. When 4 railway is available, all prisoners 
shall be conveyed by rail ander charge of the Police guard. 

4. Before any prisoner is made cover to the Officer in charga of the escort, the Officer in 

of the jail shall eatisfy bimsclf that the fetters of the prisoner or prisoners to be removed 
are in order, and that cach prisoner is supplied with suitable clothing, and ho shall further make 
over to the Officer in charge of ths guard onpies of the ordera of the Court under which the 
prisoners arc removed, tugether with a sum of money for their maintenance and road expense. 


Proceas how served on 
prisoners. 


Power to make rules, 
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Diet-monoy shall be calculated at a rate not exceeding 4 annas per diem, according to the number 
of days which the escort will take in going to and returning from the Court. 

6. The (Officer in charge of the guard shall give to the Officer in charge of the jail a receipt 
for such prisoners as ho muy receive, with a statement of the clothing, &c., in cach prisoner's 
possession, and a receipt for the amount of dict-moncy or road expenses which has been advanced 
on their account. Advances required on account of the escort will be made by the District 
Superintendent supplying it. 

6. Should there be a jail or lock-up at the place where the Court before which the prisoners 
have to appear is hold, the Officor in charge of the escort shall deliver the prisoners to the keeper 
of such jail or lock-up, and shal] not be responsible for their custody while thry are in such jail 
or lock-up, but shall only bo responsible for their custody while escorting them thercto, and from 
such jail or lock-up to the place where the Court is held. 

7% On the completion of the duty for which the escort was detailed, the District Superintend- 
ont supplying it shall, if the presence of the prisoner was required in any civil matter, submit a 
bill to tho Court from which the requisition proceeded, for the cost of the guard, as fixed by the 
scalo in Schedule A, and for the actual expenditure incurred by them on account of carriage by 
lund or water, if the journey is not performed entirely on fout, plus 10 per cent. for contingencies. 
A separate bil) should also be forwarded by the District Superintendent for the dict-money and 
road oxpenses of the prisoner or prisoners, 

8. All sums geeeived in payment © these bills shall at once be paid into the treasury of 
the district, from which the escort started, to the credit of Government, as a receipt either of the 
dries or Jail Department, according a4 the umount is paid on account of the escort or the 

ners. 

. 9. For the guidance of the Courta in estimating beforehand, under Section 17, the amount 
to be deposited by any party requiring the testimony of a prisoner in any civil matter, it is 
notifled that the chi res for escort partion huve been fixed ae shown in’ Schedule A attached to 
thes rules; and t.at the average distunce performed by escort partics travelling by road is ten 
to fiffeon miles per diem. The Court shondd estimate for the whole time cecupied in going, 
waiting, and returning. Where the journey is performed by rail the cost of third class farce both 
ways fur tho whole party, including the prixoner, should be added. ‘Phe fares hy boat or steamor 
must bo catimated on such information as the Court may itaclf possess, In every case 4 annas 
por diem for each prisaner’s« dict-emoney, and TO per cent. on the cost of the guard for contingencies 
should bo added. Any bulance deficient between the umount catimated by the Court, and the 
charge entered in the District Suporintendent’s bill, will be recovered by the Court under Section 
1? of the Act. 


10. The Licutenant-Governor exempts from the operation of the Act all State prisoners 
confinod by order of Government. 


SCILEDULE A. 











Numbor of Prisoners, Number of Constables employ ed. Cost of Guard per dium. 
Rs. As. P 
ito 3... ie we oe Cunstable s ces oe eae vv b& O 
4to 6... be 2 Head and 2 Constables 1 1 4 
rj to 12 oe aan oa 1 Ditto 4 alsttes ] y 4 
13 ta 38 aoe oot vas i Ditto U ditty bd ] 4 
19 w 34 ae vee sels 1 Ditto S ditto a y 4 


And sv on in propertion, 


ee a rd * _ 


Benya! weet, Gr. 6, dated 114 Jannary, 1870. 
The following rules have been issued by the Government of the Possan whon any prisoner is 
summoned by a Court under the provisions of Act AV, Loo .—The Superintendent of the jail from 
which the prisoner is moved shall tia the scale and description of dict ta be allowed to such prisoner 
reas tho abeenve from jail, and the Citicer in charge of the public escurt shall see that the diet 
Qixed by the Superintendent of the jail is as tur as possible given in each case, The cust df dieting 
saree undor this rule sball be included in the bill of costs which tbe District Superintendent of 


olice prosonta for payment tothe Court issuing process under Ne. UX of the rules already in 
foroo.——Pwayed Gas. 1ST’, Part I, p. 336. 


XIX. All such rules, alterations, and additions shall be published in the official 


wer Gazette, and shall from the date of such publication be 
renene ot sale deemed to have the force of law. 
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XX. The Local Government may also declare in cach case what Officer shall, for 


Power to declare who the purposes of this Act, be deemed to be ‘the Officer in 
shall be deemed ‘Officor in charge of Jail.’ 
charge of jail,’ 


For the definition of *‘ Local Government” see Act I, 1868, S. 2, cl. x. 





SCHEDULE A. 
COURT OF 


To THE OFFICER IN CHARGE OF THE (state name of jail). 

You are hereby required to have the body of » how w prisoner 
in , under safe and sure conduct before the at ,on 
the day of next, by of the clock in the forenoon of the 
same day, there to give testimony in a causo now pending before [or in a certain 
charge or prosecution now pending before » Aalst , or a8 
the case may be] ,and after the said shall then 
and there have given his testimony before the said or tho said 


shall dispense with the further attendance, cause bin to be conveyed under safe and 
sure conduct back to the said jail. 
day of A. B. 
(Countersigned) C. D. 


SE 


SCHEDULE 3B. 
Cotrr or 


To THE OFFICER IN CHARGE OF THE (state name of jail). 

You are hereby required to have the body of » HOW i prisoner 
in , under sate and sure conduct before the , at , or 
the day of next, by of the elock in the forenoon 
of the same day, there to answer a charge now pending before and after such 
charge shall have been disposed, or the said thall dispense with his 


further attendance, cause hun to be conveyed under safe and sure conduct back to the 
said jail. 
day of A. iB. 
(Countersigned) C. D. 





ACT No. III oF 1880. 





PASSED BY THE GOVERNOR GENERAL OF INDIA IN CoUNCIL. 
(Received the assent of the Governor General on the 30th January 1480.) 





Ap Act to amend the how relating to Cantonments. 





eit WHEREAS If ts oa tec to amend the law relating to 
pecan cantunments; [tia hereby enacted a4 follows .— 
Cuapren 1—PeLniminaky. 
. This Act r be ¢ “The C ' 
Short title. 1s - is Act may be called “ The Cantonments'’ Act 
This section, section two and section twenty-tour apply to the whole of British 
Tahexenk: India. The retaining portions of this Act extend to the 


whole of British India cacept the territories respectively 
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administered by the Governor of Fort St. George in Council and the Governor of 
Bombay in Council. The Governor of Fort St. George in Council or the Governor of 
Bombay in Council may, by’ notification in the official Gazette, extend any such portion 
Sen peron aene eee to any place under his administration ; and, from the date 
with this Act in Madrasund 2! Which any such portion is so extended to any place such 
Bombay cantonments. of the enactments for the time being in force in such place 
as are in any way inconsistent with, or repugnant to, such 
portion shall cease to have effect in such place. 
If. Act No. XXII of 1864 (to provide for the administration of Military Oun- 
: tonments) 1s hereby repealed; but all orders, declarations, 
yi OF RE RATT Ob. “olen and oulaione aad powers conferred, and Courts 
establixhed under that Act, shall be deemed to be respece 
tively made, conferred and established under this Act. 
Ri leeerta dae Mek: SORT All references to the said Act No. XXII of 1864 in 
of 1864. ere enactments passed subsequently thereto shall be read as if 
made tu this Act. 





Cuapren T].—Crimran JURISDICTION, 


HIT, Every person invested by the Local Government, under the Code of Criminal 
Procedure, with the powers of a Magistrate of the first 
class within the limits of any cantonment, shall be styled 
tho Cantonment Magistrate, and shall be deemed a Magistrate in charge of a division 
of a district within the meaning, and for the purposes, of the said Code. 


Cantonment Mag trate. 


A Cantonment Magistrate's powers under this section would he those described in Sch, IT, 
Parte 8, tof the Code of Criminal Procedure and he would have powers of punishment as set forth 
in 8. 32 (a) of the Code He omiuy alko be invested with the additional powers described in Sch. TV. 
His jurisdiction over European Brith subjects would depend on his being himself an European 
Britiah subject and a Justice of the Peace S. 445 of the Code. 


IV. Every person invested by the Local Government, under the provisions of the 
: suid Code, with the powers of a Magistrate of the second 
Sreyriy Cantunment oy third class within the limits of any cantonment, shall be 
apart. styled the Assistant Cantonment Mayistrate. 
Tho powers of an Assistant Cantonment Magistrate under the section are set forth in Sch. ITT, 
Part 1 oor Part 2 and an S 82 (Q0erto) as he maw be of the second or third class and he may in 
addition bo veated with powers ag desorbed in Sch. PV of the Cude of Criminal Procedure, 


ERTS LE TLE LEED 


Crartren TIL—Civin Jvrispicrioy. 


Vo Whenever the Local Government establishes within the limits of any can- 
ee cae tonment a Court of Small Causes under Act No. XI of 
Small Cause jurisdiction 145 (to consolidate and amend the law relating to Oourts of 
Oh Cantonment ALN RISTaN: Saal Cauers beyoud the local limits of the ordinary original 
Cites jurisdiction of the High Courts of Judicature), the Cantonment Magistrate, 
if there be a Cantonment Magistrate, shall be the Judge of the Court so established. 
Nhe Loval Government shall declare and may from time to time alter the Jpldealand 
limit of the jurisdiction of every such Court, but such limit shall in no cage exc 
five hundred rupees. 
V1. The Local Government may invest any Assistant Cantonment Magistrate with 
Ball Cause junediction the powers of a Judge of a Court of Small Causes to try 
of Assistant Cantenment suits instituted in any Court referred to in section five; pro- 
Magistrate. vided that no Assistant Cantonment Magistrate shall have 
jurisdiction to try suits for an amount exceeding fifty rupees. 
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Act XI of 1865 to apply VIE. All the provisionsof tho said Act shall be appli- 
to all Small Cause Courtsin cable to every such Court, and fo all suits instituted in any 
cantonments. such Court, except as is hercin otherwise provided. 


VILL. Whenever a Court of Small Causes is established in any cantenment, the 
Yilitary Courts of re- jurisdiction exercised in a eantontient by any officer 
questa. under Act No TI of 1859 (for conterring Civil Juries 
diction in certain cases upon Cantonment Joint Magistratea) 
shall cease, and so much of any Act as authorises the commanding-otticers of stations 
or cantonments to convene military courts of requests Sor the trial of actions of debt 
and other personal actions, shall cease to have effect within the limits of such cantone 
ment, 


Cruaprer LV.—Pouice. 


The following ruler have been issued hy the Grove, of Bengal, (Cal, (ite, 18838, Part J, p. 202) 
fur the regulation of the strength and cost of Cantonment Policn, 


Cantonment Police. e 


1—The payment of the Cantonment Police will be made from the Regular Police budget and 
by the District Superntendent of Bolte, 

11—The adinimstratien of the Cantonment Police, which is by law a portion of the police 
force of the provinces, is Vested an the Distiut Supenmutends nt uf Poles, who wall be Ch euffiete a 
meniber of the Cantunment Committee, 

LIL—No increase or decrease in the strength and cost of the Cantonment Polies shall have 
effect without the sauetion of tac Locadb Ceove rninent. 

IV.—Any proposals atte ting the atrameth and cost of the Cantonment Police, or for forming 
a Cantonment Police where none now oxiste, shoadi bo retarted by the District Superintendent of Polieo 
through hia vfhoal xupenors to the Local Government, and stall cruelly be necompanied by the 
recorded concurrence or upsbion of the oft er comnbconding the station Should the offer command 
ing the station wish for any alteration, he will forward his propos ds to the Postrict Superintendent, 
who wiil treat them in the abeve gemmer 

V.—The orders of the Local Government wilt he conveyed through the Police Department, and 
a copy will be forwarded at the kame time to the Quatenmastore General fur the information of His 
Excellency the Commander-in-Chicf. 

Vi—Where any new or increased cheage on account of Cantonment Police is rendered neces- 
airy, the Local Government will comuamunteste wath Che Qlhuanttermoater-Ganeral dna view to any 
remarks that His Excellency the Commanderan-Choef inuy desire to offer for the consideration of 
the Local Guverniment before the final orders ure given, 


IX. The Police-force employed in any cantonment shall be deemed to be part of 
Act V of 1861 ypplicabl: the veneral Poliee-force under the Local Government in 
to Police employed in cane whose territuries such cantomment is situate, within the 
tonment, mncaning of Act Nu. Voof Ls6l (for the Lergulation ov 
Police), section two, and all the provisions of the said Act shall be applicable to sue 
force. 
The administration of the Police within the limits of any cantonment in whieh 
Administration of Polje. there isa Cantonment Majistrate shall be vested in the Dise 


within cantunments, triet Superintendent subject to the general control and di- 
rection of the commanding-officer of xuch cantonment. 
Extension of section 34, X. The Local Government may extend section thirty. 
Act V of 1961, to canton- four of the said Act No Vor iS6] to any cantonment situate 
ments. in the tesriturmes adiimstered by such Government, 


XI. The commanding-ctticsr of a cautontinent may Kendd ANY process requirin 
service or execution by any means not ininediately at his dis 
Bervice of process wnt ional tu the chic! Police-othcer in the cantonment for serviee 
ee Neer ous oor execution through the cantoument-police; and the said 
chief Poulice-ptticer shall serve or execute such process in the 
same manner as if it had been issued by the Cautonwent Magistrate, and subject to the 
same rules. 
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XII. The Local Government may, by abate the official Marton extend the 

ovisions of Act No, XX of 1856 (to make better provision 

Aa antares or the appointment and maintenance of Police Chaukidére 

P in Cities, Towns, Stations, Suburbs and Bazars in the Presi- 

dency of Fort William in Bengal), to any cantonment to which a Cantonment Magis- 

trate may be appointed ; and the Cantonment Magistrate of any cantonment to wftich 

the said Act is so extended may exercise all the powers vested in a Magistrate by that 

Act subject only to the control of the Magistrate of the District and the Local 
Government. 

Whenever any such Cantonment Magistrate is absent, or when his office is tempo- 
rarily vacant, the Magistrate of the District shall, during such absence or until the 
Local Government fills up the vacancy, carry out the provisions of the same Act when 
ao extended as aforesaid. 

XIII. The Local Government may order that any cantonment to which the provi- 

gions of the said Act No. XX of 1856 are extended shall be 

Power to order division qiyided into any number of cantonment-divisions, and may 

of cantonmonts, &ce determine the nature of the tax to be levied in each such 
division according to section ten of the same Act. 


Cnaprer V.—Spririrrorvs Lrevons. 


XTV. If within any cantonment, or within any limits around such cantonment 
prescribed by the Local Government, any person not amen. 
; Unauthorized aule of #pi- able to the Articles of War, or any sutler or camp-follower, 
palsoua Hance: knowingly barters, sells or supplies, or offers or attempts to 
barter, sell or supply, any spirituous Hquor, wine or intoxcating drug to, or fur the use 
of, any European soldier, or to, or for the use of, any European or Eurasian being a 
camp-follower or a soldier's wife, without a written license from the Otheer Command- 
ing or from some person authorized by the Officer Commanding to grant such license, 
the person so bartering, selling or supplying, or offering or attempting to barter, sell or 
supply, such liquor, wine or drug, shall be lable on conviction to fine which may extend 
to one hundred rupees, or to imprisonment for a term which may extend to three 
months, or, jp hen of such fine or imprisonment, to the punishment of whipping, as 
prescribed for offences under section two of Act No. VI of INGt (fo authorize the 
puntehment of whipping im certain caacs), subject to all the provisions uf that Act. 
XV. of any person convicted of an offence under section fourteen is again convicte 
Pram pen laws ed of an offence under that section, any spirituous liquor, 
since consicl vis wine or intuxicating drug within such cantonment or limits 
Which, at the tine of the commission of sach subsequent 
offence, belongs to him, or is in his possession, shall, without further proof, be deemed 
to be in his possession for the purpose of being supphed to European soldiers contrary 
to the provisions of this Act. 
AVI. Tf within such cantonment or limits any camp-follower or military pensioner, 
Penalty on certain per. O% the wile or the widow ef any soldier, camp-follower or 
aons having in possession military pensioner, removes, conveys or has, in bis or her 
within cantonments more possession, any quantity of spiritucus liquor or wine ex. 
than certain quantity ef ceeding one ser or quart, without a permit to be signed by 
rghit dc with: the offlcer in command, or such other cfcer as may be ap- 
pointed by him to grant permits under this Act, every such 
person shall be liable upon conviction to fine which may extend to tifty rupees, and for 
any subsequent offence to fine which may extend to one hundred rupees, or to impri- 
aonment fora torm which may extend to three months: provided that nothing in this 
section contained shall apply to any liquor brought into a cantonment for the private 
use of any commissioned officer. 
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XVII. Lf any pereon subject to the provisions of this Act is found committing any 

offence contrary to section fourteen or section sixteen, an 

Arrest of offenders under pulicg-officer may immediately without warrant arrest suc 

section 14 or 16, and seizure ae se ; . . 
of spirituous liquor, &c. person, and also seize any spirituous liquor, wine or intoxt- 
cating drug, together with any veasel containing the same, 
and anything used for the purpose of removing, conveying or concealing the same, 
which may be found in his posseasion, and shall thereupon without delay take sueb 
person, together with the things so seized, before the Cantonment Magistrate or other 

officer having jurisdiction to punish the offender. 
XVII. In case of a conviction for any offence under seetion fourteen or section 
; sixteen, the Cantonment Magistrate or other offiver may 
oo of such dis adjudye any liquor, wine or intoxicating drug in respect of 
ai which the ageused is convicted, and any other spirituous 
liquor, wine or intoxicating drug found in his possession at the time of committing the 
offence, and any vessel containing the same, together with anything used for the pure 
poso of conveying, removing or concealing the same or any part thereof, to be con- 
fiscated ; and such Magistrate or officer may order the whole or any Part or parts of 
any tine imposed under thia Act tu be paid, as svon as the same is realized, to the 
person upon whose information such conviction takes place, or to the oflicer who has 
apprehended the offender or seized any of the gouds adjudged to be confiscated. 

XIX. Anything seized under svetion seventeen im respyct of which any person. is 
charged with an offence under this Act may be ordered to 
be detained until the persuyn in whose possession the same has 
been seized is convicted or acquitted of the oflence charged. 
If such person is acquitted, anything so seized shall be restored ; if he ts 
convicted, such of the things only, if any, as are not 
adjudged by the Cantonment Magistrate or uther olllcer to 
be coufixeated shall be restored: the remainder shall be 


Detention of property 
seized. 


Disposal oof property 
seized, 


dealt with as confiscated. 


Saving of articles sold or XX. The foregoing sections shall not apply to the sale 
wupplied for medicinal pur- or supply of any article for medicinal purposes by recognized 
ee medical practitioners, chemists or druggists. 


Charter VI.—Mtesicypat Taxation. 


XAI. The Local Government may from time to tine, with the previous sanc- 

Grenceil “po weroF taxis tion uf the Governor-General in Council, by notification 

tiun. in the official Gazette, muipose in any cantonment any tax 

which, under any enactinent in force at the date of such 

notification, can be imposed in auy wrunicipality within the territorica administered 

te such Government, and may, with the lke sauction and by a like notification, 
abolish any tax su imposed. 

XXIP When any taxis leviable in a cantonment under section twenty-one, the 

Local Government imay, from tine tu time, by notifioa- 

P ial oe Ped tion in the official Gaz-tte, apply or adapt to such cantone 

eae ronecnen “nent the prosisions of auy enactment or rules in force at 

the date of such notihcation for the axsesunent and 

recovery of any tax in any municipality within the territories administered by such 

Government. 

XAILI. The proceeds of all taxes levied in any cantoument under seetion twenty- 
Application of procuds shall, after defraying therefrom the cowt of 
of taxos. and collecting the same, bv applicd in such cantonment, 

under the directivas of the Local Goverument, to the main 
og 
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tenance of the Police-force and the carrying out of measures under the rules made 
under section twenty-five. 
XXIV. Notwithstanding anything contained in any enactment for the time being 
st in force, the Governor-General in Council may, by an 
Pr cbdediy dain taxo- order in writing, prohibit the levy of the whole or any part 
of any tax in any cantonment, or exempt any person by 
name or in virtue of his office, or any class of persons, froin the operation of any such 
tax, and may, by a like order, rescind any such prohibition or exemption. 


Crarren VI1.—Supbsrpraryr Rees. 


XXV. The Local Government may trom time to time 

Power 4o muke canton. make rules consistent with this Act to provide within the 

ment-rules. limits ef any cantonment for the matters hereinafter 
mentioned. 

The rules made under this aection may be general for all cantonments in the 

ulestiney: be poneral:-or territories adiministered by the Loeal Government making 
special. the same, or spectal for any one or more of such canton- 
ments, according as the Local Government direets. 

XXVI. No rule made under section twenty-five shall have effect until the same 

has been confirmed by the Governor-General in Council. 
Rules to be confirmed by A copy of every auch rule when so confirmed, in English 
Governor-Ctencrul in Coun- , 
ath: and in the vernacular language chiefly in’ use, shall be 
hung up in some conspicuous part of the office of the Canton- 
ment Magistrate, or in such other place as the Local Government or the Commanding- 
officer directs. 
For what matters rules XXVIT. The rules made under section twent y-ve may 
may provide. provide for all or any of the following matters :— 
lst—regulating, ins cases in which the Jand within the Jimits of the canton. 
ment is the property of Government, and the oveupation and use of which by private 
ae is only permissive, the conditions under which such occupation or use shall 
e allowed, and under which the Government may resume possession of such land, 
and under which compensation shall be given to persons occupying or using the laud so 
resumed. 

2ad—muintaining proper registers of immoveable property within the limits of the 
cantonment, and providing for the registration of transters of such property ; 

Srd—reyulating the manver in which houses within the hinits of the cantonment 
shall be claimable for purchase or hire, when necessary, for the accommodation of 
suilitary officers ; 

4th—regulating the management and expenditure of any funds made available by 
law or by the Government for the purpose of pubhe inprovements within the limits of 
the cantonment, or for carrying out any rules made under section tweuty-tive ; and the 
appointment of the necessary servants and establishments ; 

Sth—the definition and prohibition of pullic nuisances ; 

Gfh—the maintonance generally of the cantonment in a proper sanitary condition ; 
the prevention and cure of disease; the management and regalation of the public roads, 
of conservancy and drainage ; the regulation and inspection of public and private neces- 
aaries, urinals, ceas- pools, drains, and all places in which fith or rubbish is deposited, of 
slaughter-houses, public markets, burial and burning-grounds, and of all offensive or 
dangerous trades and occupations ; 

_  Fth—inapecting and controlling brothels and preventing the spread of venereal 
9 
Sth-—the supervision and regulation of public wella, tanks, springs or other sources 
from which water is or may be made available for public use ; 
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Nth—the execution and promotion of works of public utility and convenience ; 

10¢h—the registration of deaths, and the making andsrecording observations and 
facts important for the public health and interest: 

11Lth—the imposition of penalties on persons convicted of the breach of any rule 
made under section twenty-tive, and declaring what persons shall make the prelimin 
inquiry into or take cognizance of any breach of such rules and the manner in whie 
the investigation shall be conducted : provided that no penalty so imposed shall exceed 
a tine of fifty rupees, or imprisoninent for eight dave, 


XXVIII. Breaches of any rule made under section twenty-five shall be triable by 
the Cantonment Magistrate when there is such an officer: bué 
the Local Government may invest any Assistant Cantonment 
Magistrate, or any other person, with powers to try sueh breaches, and may authorize 
such person ts) OXETCISE euch powers independently of thre Cantonment Magistrate. 

There shall be no appeal in’ any case tried under this section; but every person 
trying any such case shall, for the purposes of Chapter XXII of the Code of Criminal 
Procedure, be deemed to be subordinate to the High Court, the Court of Session and 
the Magistrate of the District. 


XXIX. In every case in which an offender is sentenced toa fine for the breach of 

. any rile made under section twenty-five, the amount may in 

Fine how levied, case of non-payment be levied by distress and sale of any 

moveable property of the offender which may be found within the limita of the 

cantonment. 

If no such property smibctent for the payment of the fine ean be found, the 

[mprisonment in case fine fender shall be Table to simple imprisonment for any term 
not levied, which may extend to one month, 


XXX. Nothinginthis Act, nor in any rale made under section twenty-five shall 
prevent any person from being prosecuted under any other 
Proserntions, Avy wren Gyaetment for any off nee punishable under this Act, or from 
Sune nacemcne being liable under any other enactment to any other or 
higher penalty than as provided for sach offenge bs this Act: Provided that no person 
shall be punished twiee for the same otfence 

XXXL Whenever it appears necessary for the protection of the health of the 
troops in any cant ment, the Governor-General in’ Council 
nay extend to any place outside the limits of auch eanton. 
Went, aid in the vicinity thereof, all or any of the rules made 
for such cantonment for mspecting and controlling brothels 
and preventing the spread of venereal disease and make any additional rules consistent 
with this Act for providing for the saine matters, and may deting the limits around 
such cantonment within which such rules or additional rules shall be in force. 

XXXL. Whenusach roles. with any additional rules inade as aforesaid, aro extended 
under section thirty-one to any place outside the limite o£ 
rach cantonment, the Governor-General in Council may 
provide, in the manner described in clause eleven of section 
twenty-seven, for the inaposition of penalties for the breach of sach rules and for 
prescribing the inanner in which, and the persuna by whom, breaches of such rules shall 
be inquired into or be coynizable. 

XXXL. Whenever, in any cantonment, rales have been made under section 

fect of eben: twentyebve, so much of any enactment aginay be held to em. 

Pipi coast = {OME the: comparing offers to make local regulations regard. 

force: . ng mattere other than military shall cease to bave any effect 

In buch cantonment, and all local regulations for any canton. 

ment which may have been made before the promulgation of the rules for such cantone 
ment made under section twenty-tive, slall cease to bave any effect. 


Trial of breaches of rules. 


Extension of rulea ag to 
brothels and venesral dia- 
Case. 


Penalties for her ach nif 
rulea in cxtended Jamits. 
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XXXIV. Nothing in the foregoing sections shall be deemed to affect the jurisdic- 

Saving of jurisdiction of tion or military authority of Courts-martial or of commanding- 

Seen ek a chon 0" officers of cantonments, or of regiments, corps or detachments 

under any Articles of War, or the provisions of any Statute 

for punishing mutiny and desertion of officers and soldiers in the service of Her 

Majesty in the East Indies; and the Cantonment Magistrate shall cxercise no jurisdic- 
tion in respect of such offences. 

Provided that, when a Cantonment Magistrate or other officer not being the 
commanding-officer has been invested by the Local Government with power within the 
limits of any cantonment to dispose of cases under any rule made under section twenty- 
five, the commanding-officer shall not exercise the powers described in clause (c) of 
Part JIL of the Indian Articles of War in respect of any case arising under such rule 
when such rules have been passed for such cantonment under section twenty-five and 
penaltics have been laid down for their infringement. 

The said rules shall be held to be the rules inentioned in the said last mentioned 
clause, and so much of the same clause as declares the penalties which may be inflicted 
for breach of cantonment. regulations shall cease from that time to have any effect in 
auch cantonment. 

XXXV. The Local Government may from time to time preseribe rules for regulat- 

ing the expenditure, for the general purpose of this Act, of 

Power to prescribe rales any funda raised under the said Act No. XX of 1856. Such 

nay i alge iter yt ice funds may be expended for the purposes of carrying out 

1856, ee any measures under any of the rales made under section 

twenty-five or section thirty-one of this Act, in addition 

7 mee lieu of the purposes described in section thirty-six of the said Act No. XX 
0 6. 





ACT No. V OF 1861. 





Passen py tHe Leatsrarrve Covxcm. or Ixpta. 
(Received the assent of the Gorernor-General oa the 22nd AMareh, 1861.) 





An Act for the Regulation of Police. 


Wrerekas it is oxpedient to re-organize the Police and to make it a more efficient 
instrument for the prevention and detectiun of crime ; It 
Proamble. Be baeencdy ; sate 

is enacted as follaws :— 
I. Tho following words and expressions in’ this Act shall have the meaning 
Int belie assiched to them, unless there be something in the subject 
or context repugnant to such construction, that is to say :— 
Tho words “ Magistrate of the District’ shall mean the Chief Officer charged 
pei with the executive administration of a District and exer- 
agiatrate of the Dis Gising the powers of a Magistrate, by whatever designation 


aad the Chief Officer charged with such executive administration 

e . 

The word “ Magistrate’ shall include all persons within the General Police 
* Wagietrate." es exercising all or any of the powers of a Magis- 
« Police.” The word “ Police” shall include all persons who shall 


be enrolled under this Act. 
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The words “General Police District’’ shall embrace any Presidency, Provinoe, 
- a. sy. «OF place, or any part of any Ppesidency, Provinee, or place 
ersrenoral oles irae an hich this het shall be ordered to take effect. as 
The word “Property” shall include any moveable property, money, or valuable 
“‘ Property.” security. 
Words importing the singular number shall include the plural number, and words 
ee teas importing the plural number shall include the singular 
u . 


number. 
Words importing the masculine gender shall include 
Gender. females. 
pees The word “ person” shall include a Company or 
Corporation. 
“ Month.” The word * month” shall mean a calendar month. 
The word “ vattle” shall, besides horned cattle, include 
“ Cattle."’ Elephants, Canela, Tforsea, Asses, Mules, Sheep, Goate, and 
Swine. 


Il. The entire Police establishment under a Local Government shall, for the 
Constitntion of the Foree, Pet peses of this Aet, be deemed to be one Police Foree, and 
shall be formally enrolled ; and shall consist of such number 
of Officers and men, and xhball be constituted ino such manner, and the members of 
such force shall receive such pay, as shall from time to time be ordered by the Local 
Government, subject to the sanction of the Governor-General of India in Couneil. 

The Police force cmpleyed in any cantonment i part of the General Police force within 
the meaning of this secuen, but the Ditrot Superintendent ehall-be subject to the general control 
ana dinetion of the commanding fiecarof auch cantonment.--Act IPL PSs0, 8.9. Except in this 
reapect S Qis repealed as far agit relates tu the Province under the control of the Lieutcnant-Govere 
nor of Bengal.—-Act VIT (BL C0.) D569, 

Il]. The superintendence of the Pohee throughout a General Police District 

shall vest in and, subject to the general control of the Gover. 

Superintendence an the nopeeneral of India in Conncil, shall be exereised by the 
a ass Looal Governinent to which such District is subordinate : 
and except as authorized under the provisions of this Act. no person, Officer, or Court 
ahall be empowered by the Leeal Government to appoint, supersede, or control any 
Police Funct: wary. 

IV. The administration of the Police throughout a General Police District ahall 
be vested in an Officer to be styled the Inspector General 
of Poliee, and oan such Deputy Tnspectors Ciencral, and 
Assistant Inspectors General, as to the Local Government 
shall seem fit. The administration of the Police throughout the local jurisdiction 
of the Magistrate of the District shall, anderthe general control and dircetion of 
such Magistrate, be vested ina Dnstriet Superintendent and ruch Assistant District 
Superintendents aa the Local Government shall conauer necessary. The Inspector 
General and other Officers above-mentionvd shall from time to time be appointed by 
the Local Government, aud may be removed by the same authority. 

"The Inspector General of Pohee shall have the 
fall powers of a Magistrate Ureoghout the General Police 
District ; but shall cxrercine there powers subject to such 

To exercises them under Jimitation as may from time to time be imposed by the Local 
the orders of Government. Go aenment. . 


VI. ealed by Act X of 1ss2. 


Inspector General uf Po- 
lice, &c. 


Lnspector General to have 
powers of a Alugistrat. 


VII. ¢ appointment of all Police officers other than those mentioned in See. 
eects Gener de vo fem INF this Ack all omer such rule. an the Lowa 
appoint and.diszuiss. eer , wi 


the Inspector-General, Deput i Inepectors-General, Assistant 
Inspectors-General, and District Supermntendents of Police, who muy, under such 
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rules as aforesaid, at any time dismiss, suspend or reduce eny Police officer whom they 
shall think remiss or negligent in the discharge of his duty, or unfit for the same, or 
fine any Police officer to any amount not excceding one month's pay, who shall discharBe 
his duty in a careless or negligent manner, or who by any act of his own shall render 
himaelf unfit for the discharge thereof. 

VII. Every Police officer, so appointed, shall receive on his appointment a 
Police officers to receive certificate in the form annexed to this Act, under the seal 
Socata of office. of the Inspector-General or such other officer as the {n- 

spector-General shall appoint, by virtue of which the perron 
holding such certificate ahall be vested with the powers, functions, and privileges vf 
a Police officer. Such certificate shall cease to have effect whenever the person namea 
in it is suspended or diamissed or otherwise removed from employment in the Police 
Force, and shall be immediately surrendered to the superior officer of such person or 
to aome other Officer empowered to receive the same. 

1X. No Police officer ehall be at liberty to withdraw himself from the duties 
of his office unless expressly allowed :o do so by the District 
Superintendoyt or by some other Officer authorized to grant 
such permission, or, without the leave of the District Supers 
intendent to resign his office, unless he shall have given to 

his superior officer notice in writing, for a period of nut less than two months, of his 
intention to resign. 
X. No Police officer shall engage in any employment or office whatever other than 

Police officers not toe. his duties under this Act, udess expressly permitted to do so 

gage in othor employment. in writing by the LnspectoreGeneral. 
XI. Repealed by Act VT of 1874. 
XII. The Inspector-General of Police may, from time to time, subject to the 
approval of the Local Government, frame such orders and 
Palatal tomake rules ax he shall deem expedient, relative to the organization, 
: classification, and distribution of the Police Force, the places 
at which the Mombers of the Force shall reside, and the particular services to be per- 
formed by them; their inspection, the description of arms, accoutrements, and other 
necessaries to be furnished to them; the collecting and communicating by them of 
intelligence and information ; and all such other orders and rules relative to the Police 
Force as the Inspector-General shall, from time to time, deem expedient for preventing 
abuse or noglect of duty, and for rendering such Force efficient in the discharge of its 
duties. 
XIIL. It ehall be lawful for the Inspector-General of Police, or any Deputy 
as ; Tnspector-Goneral, or Assistant Tnspector-General, or for the 
eas heuae esis District Superintendent, subject to the general direction of 
rere Sk ae the Magistrate of the District, on the application of any 
person showing the necessity thereof, to depute any addi- 
tional number of Police officers to keep the peace at any place within the General Police 
District, and for auch time as shall be deemed proper. Such Foree shall be exclusively 
under the orders of the District Superintendent, and shall be at the charge of the person 
making the application. Provided that it shall be lawful for the person on whose appli- 
cation such deputation shall have been made, on giving one month's notice in writing 
to the Inapector-General, Deputy Inspector-General, or Assistant Inspector-General or 
to the District Superintendent, to require that the Police officers so deputed shall be 
withdrawn ; and such person shall be relieved from the charge of such additional Force 
. from the expiration of such notice. ‘ 
XIV. Whenever any Railway, pe or abe \ as work, or any manufactory 
ah or commercial concern, 8 y carried on, or be in operation 
Rin garb ewe eer in any part of the country, and it shall appear to be Tesnees 
of Railway and otbor works. tor-General that the employment ef an additional Police 
Force in such placo is rendered necessary by the bebaviour, 


Police officers note to re- 
ion without leave ur two 
months’ notice. 
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or reasonable apprehension of the behaviour of the persons employed upon such work, 
manufactory, or concern, it shall be lawful for the Inspector-General, with the consent 
of the Local Government, to depute such additional Force t6 such place, and to employ 
the same so long as such necessity shail continua, and to make orders from time to time 
upon the person having the control or custody of the Funds used in carrying on such 
work, manufactory, or concern, for the payment of the extra Furve so rendered neous 
sary, and such person shall therenpon cause payment to be made accordingly. 

XV. It shall be lawful for the Inspector-General of Police, with the sanction of 

= the Local Government, to be notified by proclamation in the 
p Pv omhagh a Sea apres 1 Government Gazette, and in such other manner as the Local 
gerous Lastricts, Government shall direct, to employ any Police Force in 
excess of the ordinary fixed complement, to be quartered in 
any purt of the General Police District which shall be found to be ina disturbed or 
dangerous atate, or in any part of the General Police District in which, from the conduct 
of the inhabitants, he may deem it expedient to increase the number of Police, The 
inbabitants of the part of the country described in the notification shall be charged with 
the cost of such additional Police Force, and the Magistrate of tRe District, after 
inquiry if necessary, shall assess the proportion in which the amount is to be paid by 
the inhabitants according to his judgment of their respective means. 

XVI. All moneys payable under the last three preceding Seetions, on account of 
any additional Police Force employed as therein directed, 
shall be recoverable under the warrant of a Magistrate by 
distress and sale of the goods of the defaulter within the 
Distriet of such Magistrate, or by suit’ in any competent 
Court ; and the moneys paid on this accoant or so recovered shall be credited to a Fund 
to be called “ The General Police Fund,” and shall be appled to the maintenance of the 
Police Foree under such orders as the Local Governinent shall pass, 

XVII. When it shall appear that any unlawful assembly (7) or riot (>) or distur. 
bance of the peaeo has taken place, or may be reasonably 
apprehended, aud that the Poles Force ordinarily employed 
for preserving the peace is not sutlicient for its preservation and for the protection of 
the inhabitants and the securty of property in the place where such unlawful assembl 
or riot, or disturbance of the peace has occurred, or is apprehended, it shall be lawful for 
any Police offver, not beluw the rank of Lnapectar, to apply tu the nearest Magistrate 
to appoint so many of the residents of the neighbourhood as such Police officer ma 
require, to act as Special Polive officers for such tine aud within such limits as he hall 
deem necessary ; and the Mayistrate to whom such application is made shall, unless he 
sce cause to the contrary, Comply with the appheation, 

Special Police officers cannot be appointed except under some of the circumstances apocifled in 
8.17. Where they had been appointed by a Mayistrate on the ground that murdor had been com. 
mitted, and be waa apprehensive that frequent murders would take place, the appointment waa 
pronounced to be illegal, but as the matter was purely executive, the High Court would not inter. 
fore,—Kohoman Sirkar aud anvther, 1S W. 1. 67, (5. C.) 10 B. da Wt, 4 ofp. 

XVIII. Every Special Police officer so appointed shall have the same powers, 
privileges, and protection, and shall be liable to perform the 
Bame duties, and shall be amenable tu the same penalties, 
and be subordinate to the same authorities as the ordinary 


Payment of monry for 
support of additional Police 
Force. 


Special Police officers. 


Powers of Special Police 


officers. 
nfficers of Police. 


XIX. df any person being appointed a Special Police officer as aforesaid, shall, 
without sufficient excusé, neglect, or refuse to serve as such, or 
ge haes els as 8pe- to obey such lawful order or direction as may be given to him 
cial Police officer. for the performance of hia duties, he shall be liable, upon 
conviction before a Magistrate, to a fine not exceeding fifty Rupees for every such 
neglect, refusal, or disobedience. 
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XX. Police officers, enrolled under this Act, shall not exercise any authority, 
except the authority provided for a Police officer under this 
Authority to be oxercised §=Act and any Act which shall hereafter be passed for regulat- 
by Police officers. ing Criminal Procedure. 
XXI. Nothing in this Act shall affect any Hereditary or other Village Police 
7” officer, unless such officer shall be enrolled as a Police officer 
Waser under this Act. When so enrolled, such officer shall be 
bound by the provisions of the last preceding Section. No Hereditary or other Village 
Police officer shall be enrolled without his consent, and the consent of those who have 
the right of nomination, If any Police officer appointed under Act XX of 1856 (to 
make better provision for the appointment and maintenance of Police Chowkeedars in 
Oities, Towns, Stations, Suburbs, and Bazars, in the Presidency of Fort William in 
Bengal) is ouployed out of the District for which he shall have been appointed under 
that Act, he shall not be paid out of the rates levied under the said Act for that 
District. 
His ilow.oflicwr da: ha Viet XXII. Every Pohtee officer shall, for all purposes in 
sidered always on Mity,and = thia Act contained, be considered to be always on duty, and 
may be wmployed in any nay at any time be ~mployed as a Police officer in any 


pi General Police part of the General District. 


XXII. It shall be the duty of every Police officer promptly to obey and execute 
Duties of Police oftle all orders and warrants lawfully issued to him by any com- 

Ulted oF Pomee OST" betont authority ; to colleet and communicate intelligence 
affecting the public peace; t prevent the commission of offences (a4) and public nui- 
sances (1); to detect and bring offenders to justice; and to apprehend all persons 
whom he is legally authorized to apprehend, and for whose apprehension sufficient 
ground exints ; and it shall be lawful for every Police officer, for any of the purposes 
mentioned in this Seetion without a warrant, to enter and inspect any drinking-shop, 
gaming-house, or other place of resort of loose and disorderly character. 

XXIV. dt xhall be Jawfal for any Police otticer to lay any information before a 
Miayintrate, and to apply for a summons, warrant, seareh- 
warrant, or such other legal process as may by law issue 
weainxt Any person committing an offence. (Lhe remain- 
ing portion of this acction has been repealed by Act X, Lss2 ) 

A Goart Tnspecter’s duties &e are .-— 

1. To caure attendance at the Magistrate's Courte and the Sossiona of partica in a case and 
the witnesses, but not to keep Une Kogaster of the number of days such witnesses are in attendance, 
auch duty portaining to the Magistrate's ama. 

2. All duties connected with the lovy and receipt from Subdivisions of fines, and the remission 
thereof to the ‘Treasury. 

8. All duties connectad with the Magistrate's malé hana. 

4 All dutios oponnocted with stolen, intestate and unclaimed property. 

. To execute all summonses, Warrants and obhber processes of the Local Criminal Courts. 

To receive diet money for witaesses wad to distribute the same. 

» To draw aud pay sabsistence-money granted to released prisoners and prisoners sent into 
the District or other Districts, keeping an account of the same 

8 ‘To make all inquiries in) respect to security tendered, and to curtify tu recognizances and 
socurily bonds being signed by the partics concurned, keeping a register of such eecuritica and bonds, 
—Beng. Pol. 12, duly 4, 1868. 

Records. —All Volice reporta connected with crime, including station diaries, should be sent 
to the Magistrate's record-room, where they will be dealt with as directed by the High Court. Beng. 
Pol. Cir. 6, Dec. 22, 1808. 

XXV. It shall be the duty: of every Police officer tu take charge of all 

Police officers te take Unclaimed property, and to furnish an inventory thereof 
charge of unclaimed pro. t© the Magistrate of the District. The Police officers 
ea and to be subject to shall be guided as to the disposal of such property by such 


strate's ordors as to orders as they shall receive from the Magistrate of the 
the disposal of it. District. 


Police officers Muay Iuy 
lofozmationa, &. 
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XXXVI. The Magistrate of the District may detain the property and issue a 
__ proclamation, specifying the articles of which it consists, and 
Pacing Can Se ene any person who has “any claim thereto to anpee 
nanca. and establish his right to the same within six montha from 
the date of such proclamation. 
XXVIT. If no person shall within the period allowed claim such property, it may 
Confiscation of property be sold under the orders of the Magistrate of the District 
f no claimant appeur. and the proceeds shall be at the disposal of Government, 
AXVIII. Every person, having ceased to be an enrolled Police officer under thia 
. Act, who shall not forthwith deliver up his certificate, and 
Prise ooeiiiiey ha saree the clothing, accoutrements, appointments, and other necese 
easing to bo Police officers, S871C8 Which shall have been supplied to him for the execue 
tion of his duty, shall be liable, on conviction before a 
Magistrate, to a penalty not exceeding two hundred Rupees, or to imprisonment, with 
x Without hard labour, for a period not exceeding xix months, or to both, 
AXIX. Every Police officer who shall be guilty of any violation of duty or 
Badal duheatiek: ce wilful breach or neglect of any rule or regalation or lawful 
luty, &c. Bi order made by competent Authorit y; or who shall withdraw 
from the duties of his office without permission, or without 
aving given previous notice for the period of two months ; or who shall engage with- 
nut authority In any employment other than his Police duty: or who shall be guilty 
of cowardice, or who shall offer any nowarrantable personal violence to any person in 
his custody, shall be liable, on conviction before a Magistrate, to a penalty not excead 
ing three months’ pay, or tu imprisonment, with or without hard eae for a period 
not exceeding three months, or to both. 


Under orders of the Bengal Grovernment, no Magistrate oxacept the Magistrate of thy District shall 
institute procerdings against Police officers under S 29 0 All cases in which these ordera have been 
Violated should be reported through the District Magistrate for the information and orders of the 
-ommissioner, a copy being sent to the Inspe tur-General of Polie.--Beng, Pol, Cir, 6, Feb, 16, 1867. 

When a Police offieer is euspended, his certificate of sppamtinent ceases to have effect as 
provided by S.8. He cannot therefore be convicted under 8. 20 of neglect of any rule &e, during 
the term of his suspengion.--Dinonath Gangooly, 17 WOK, 1208. C8 BL. 1, 68 aha . 

Detcntion of a prisoncr in Custedy for more than 24 hours is punishable under S 29 being a 
wilful breach of the rule Inid down in S. 167, Code of Criminal Procodure.—Basooram Dusa, 19 
WLR. 86. The breach of duty must be intentional, net owing to a mistaken exercise of discretion 
an the part of a Police oflier—Radhoo Singh, 17 W. R. 34 (8. C) 8B. LR. 61 App. Mero 
rashness or negligence un the part of a Police viheer in searching a house for stolen property at the 
requestof others is no offence under 8. 29. ‘The violation of duty contemplated must be a wilful 
mtentional violation of sume clear dutv.— Bolaki Lall, 19 W. 2.7. ‘Tho failurc of a Police officer 
 rejuin his duty punctually on expiration of bis leave is ny offence under 8. 29.—Janoki Nath 
vupta, I. L, R., 6 Cal, 625. 


XXX. The District Superintendent und Assistant District Superintendent of 
Police may, as occasion requires, direct. the conduct of all 
assemblies and processions on the public roads, or in the 
public streets, or thoroughfares, and prescribe the routes by 
which, and the times at which, such processions may pass. ‘They may also regulate 
-be use of music in the streets on the occasion of festivals and ceremouies. 


XXXII. It shall be the duty of the Pulice to keep order on the public roads, and 
inthe public streets, thoroughfares, ghauts, and landing places, 
Police to keep order in and at all other places of public resort, and to prevent ob. 
sublic roada, &c. : e : : 
structions on the occasions of assemblics and processions on 
“he public roada, and in the public streets, or in the neighbourlioud of places of 
worship, during the time of public worship, and in any cass when any , street, 
yhoroughfare, ghaut, or landing place may be thrunged or may be liable to be ob- 
_tructed. 


Regulation of pubiic pro- 
reasons, kc, 


6U 
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XXXII. Every person opposing or not obeying the orders issued under the last 
_ two preceding Sections, or violating the conditions of any 
Penalty for Raarantiad li@ense granted by the District Superintendent or Assistant 
ered Under ABYEWO istrict wea abuts of Police for the use of music, or 
ee for the conduct of assemblies and processions, shall be liable 

on conviction before a Magistrate, to a fine not exceeding two hundred Rupees. 


Control of the Magistrate XXXILI. Nothing in the last three preceding Sections 
of the District under last shall be deemed to interfere with the general control of the 
three Sections. Magistrate of the District over the matters referred to therein. 


XXXIV. Any person who, on any road, or in any street, or thoroughfare 
Heine: Action-of Tlic: within the limits of any Town to which this Section shall be 
Officers specially extended by the Local Government, commits any 
of the following offences, to the obstruction, inconvenience 
annoyance, risk, danger, or dumage of the residents and passengers, shall, on convic- 
tion before a Magistrate, be lable to a fine not exceeding 
fifty Rupees, or to imprisonment not exceeding eight days ; 
e and at shall be lawful for any Police officer to take into 
custody, without a warrant, any person who within his view commits any of such 
offences, namvly :-—- 


Obstructions and nuisan- 
cos in roads, 


First,—Any person who slaughters any cattle or cleans 
ANY carcass; any person who rides or drives any cattle 
recklessly or furiously, or trains or breaks any horse or 


Blaughtering cattlo. T'u- 
rious riding, &c. 


other cattle. 


Second,—Any person who wantonly or cruelly beats, 

abuses, or tortures any animal. 
Third,—Any person who keeps any cattle or conveyance of any kind standing 
lonver than is required for loading or unloading or for 
tuking up or setting down passengers, or who leaves any 
conveyance in such a manner ay to canse inconvenience or danger to the public. 

Exposing guoda for sale fourth,—Any person wlio exposes any goods for 
roads, sale. 

Fifth,—Any person who throws or laya down any dirt, filth, rubbish, or any stones 
or building materials; or who constructs any cowshed, 
btable, or the like, or who causes any offensive matter to 
run from any house, factory, dung-heap, or the like. 

Boing found drunk in any Srvth,—Any person who is found drunk or riotous, 
thorough faro, "or who is incapable of taking care of himself. 

Seventh,—Any person who wilfully and indecently exposes his person, or any 
offensive deformity or disease, or commits nuisance by 


Cruolty to animals, 


Obstructing passengers. 


on 


Throwing dirt into street, 


Reg enone eneeUevr ant; easing himself, er by bathing er washing in any tauk or 
reservoir not being a place set apart for that purpose. 

Nagloct. to pe a kighth—aAny person who neglects to fence in, or 

sa as AQ- duly to protect any well, tank, or other dangerous place or 
gerous plavos, ) } ? ’ 4 } 


structure. 


The Local Government can extend the operation of this section to any cantonment.—Act 
IIT, 1880, 8. Lo. 


XAXXV. [Jn al! cases of convictions under this Act, the officer trying the casa 

Soocies shal be limited to his ordinary jurisdiction ag to (he amount of 

. fine or imprisonment ichich he may inflict; provided that— 

Repealed by Act X of apr Any charge against a Police officer above the rank of a 

Constable under this Act shall be inquired into and determined only by an Officer 
exerciaing the powers of a Magistrate. 
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XXXVI. Nothing contained in this Act shall be construed to prevent any person 
from being prosecuted under anye other Regulation or Aot 
Power to prosecute not for any offence made punishable by this Act, or from being 
sected. . ; 
able under any other Regulation or Act to any other or 
‘gher penalty or punishment than is provided for such offence by this Act. 
Proviso. Provided that no person shall be punished twice for the 
same offence. 

AXXVIT. All forfeiture: or penalties imposed under the authority of this Act 
for offences punishable by a Magistrate may, in case of 
non-payment thereof, be levied by distress and sale of the 
property of the offender within the limits of the jurisdiction 
- the Magistrate of the District, by warrant under the hand of the Magistrate who 
ade the order. 

AAXVITL. In case any such forfeiture or penalty shall not be forthwith paid, the 
Magistrate may order the offender to be apprehended and 
detained in safe custody until the retura can be conve- 
nivntly made to such warrant of distress, unless the offender 
all give security, to the satisfaction of the Magistrate, for his appearance at such 
ace and time as shall be appointed fur the return of the warrant of distress. 

XANIX. Uf upon the return of such warrant it) shall appear that no sufficient 
distress ean be had whereon to levy such fine, and the same 
shall not be forthwith paid, or in case it shall appear to the 
satisfaction of the Magistrate by the confession of the offender 
‘otherwise, that he has not suttcient property whereupon such fine or sum of money 
guld be Jevied if a warrant of distress were issued, the Magistrate may, by warrant 
ader his hand, commit the offender, provided he is not a European British subject, to 
‘son, there to de impmsoned, aceurdiug to the discretion of the Magistrate, for 
ry term not exceeding two calendar months when the amonnt of fine shall not exceed 
ty Rupees, and for any term not excesting four calele months when the amount 
wl not exceed one hundred Rupees, and for any term not exceeding six calendar months 
many other case, the commitinent tu be detcrminable in each of the cases aforesaid on 

yment of the amount. 

AL If the offender be a European British subject, the Magistrate shall record 
the facts and transmit) such reeord to the District Court of 
the District wherein the offender is convieted, and the amount 
ef the fine and costs (it any) shall be levied in the manuer 
rovided for the execution of decrees of the Civil Court. 

ALT. All sums paid for the serviee ofprocess by Pulice officers, and all rewards, 

Rcweaes Pole Sauipe: forfeitures, and penalties or shares of rewards, forfeitures and 

ssmors: parable tu General 1epeluss which by law are payable to informers, shall, when 

ohice Fund. the information is laid by a Police officer, be paid into the 
General Police Fund, 

XLT. All actions and prosecutions against any person, which may be lawfully 
brought for anything done or intended to be done under the 
provisions of this Act, or under the yeneral Police powers 
sreby given, khall be cominenced within three months alter the act complained of shall 
ave been committed and uot otherwise; and notice in writing of such action and of 


Levy of forfeiture and 
maltics by distress, 


Procedure until return js 
ade of warrant of distress. 


Imprisonment if distress 
ot sufficient 


Levy of tines from Eure. 
20D British subjer ts, 


Limitation of acticn. 


? 


ae cause thereof shall be given to the defendant, orto the District Superintendent or 
1 Asxistaut District Superintendent of the District in which the act was come 
ritted, one month at Ivast before the commencement of the actiun. No plaintiff sball 
recover in any such action, if tender of sufficient amends 
shall have been made before such action brought, or if a 
afficient sum of money ehall have been paid into Court after such action brought, by, 
: on bebalf of the defendant, and though a decree shall be given for the plaintiff in 


Tender of amends. 


476 AN ACT FOR THE REGULATION OF POLICE. 


any such action, such plaintiff shall not have costs against the defendant, unless the 
Jadge before whom the trial is held shall certify his approba- 
Proviso. tion of the action. Provided always that no action shall in 
any case lie where such Officers shall have been prosecuted criminally for the same act. 
XLII. When any action or prosecution shall be brought or any pe one, held 
against any Police officer for any act done by him in such 
Plea that et was done canacity, it shall be lawful for him to plead that such act 
een was done by him under the authority of a warrant issued by 
a Magistrate. Such plea shall be proved by the production of the warrant direct- 
ing the act, and purporting to be signed by such Magistrate, and the defendant shall 
thereupon be entitled to a decree in his favour, notwithstanding any defect of jurisdic- 
tion in such Magistrate. No proof of the signature of such Magistrate shall be 
necessary, unless the Court thall see reason to doubt its being genuine. Provided 
always that any remedy which the party may have against 
Proviso. the authority issuing such warrant shall not be affected by 
wnything contained in this Section. | 
XLIV. It shall be tho duty of every officer in charge of a Police station to 
Pdlice:-oiilcek “tos kdars. keep a General Diary in such form as shall, from time to 
Diary. time, be preseribed by the Local Government, and to record 
therein all complaints and charges preferred, the names 
of all persons arrested, the names of the complainants, the offences charged against 
them, the weapons or croperty that shall have been taken from their possession or 
otherwise, and the names of the witnesses who shall bave been examined. The 
Magistrate of the District shall be at hberty to call for and inspect such Diary. 


Registers and Rettrna of Police-atations, 


The following are the books (16) and files (5) to be kept up at each Police-station :— 
1. First information Keport. 
Fimt information Report. 2. Form A (charges accepted), 
A, Band C Forme. % Do. BC De. refused). 


4. Do. C (undetect d cases). For instructions as tu filling the 
nhove forms, seo Rules for Police Procedare on Criminal cases, 

6. Register of property stalen and recovered, form No.l —~ 

Hegieter of property stolen and 1 Property ehould be ontercd in thie register as stolen as soon as 
seoovered. the cage ia reported true, and not otherwise, unless ordered. 

i, On ws complaint involving low of property being reported ut oa Police station, the 

; comphanant: should be required to put in a list signed by himself, 

Com epee to supply let ot which should be sent tu the Court oQicer with the First Information 
mer Report. A detailed ist necd not accompany the dupheate report to 
the District Suporintondent, merely the des ription and aggregate amount of the repurted luss should 
be stated. The investigating officer will, however, himselt keep a copy to aid him in his inguiry. 

iii, When complainaita are unable to furnish a list of the property alleged to be stolen at 
tho Police station, such xt should be prepared vo the investigating oficer as soon after his 
arrival at the spot where the lequiry ia te be made as soon as possible, and be forwarded, duly signed 
dy the complaintant, to the Court officer The sgaregate valtte and description of the property sbould 
then be recorded in the special diary for the information of the Distnet Superintendent. 

iv. Only property ascertained to have been stolen should be entered in the register. The 
list put in by the complainant, a copy uf which should be attached to the counterfoil of the Firet 
Information Report, will show what amount of property was alleged to have been stolen in the 
first instance, 

Unclaimed and intestate proper. G6. Register of unclaimed and intestate property found; Form 
ty ragtvter. Na. 2. 

Under 8. 44 a Folico officer is bound to record in his special Diary all complaints aad 
charges preferred, and he should also enter in that Diary sll intelligence affecting the public 
f~ which ho is by 8. 33 required to collect and communicate. Where a Police officer had negleoted 

re ae thie respect, it was held that he had been properly convicted under 8. 177, Penal Code.— 
Byad Futteh Mahomed, 21 W. R., 30. 


XLY. The Local Government may direct the submission of such apache | 
lacal Goverament om. the Inepector-General and other Police officers as tos 


AN ACT FOR THE REGULATION OF POLICE. 4G] 


ywered to prescribe the Loval Government shall seem proper, and may prescribe 
rm of Returns. the form in which such Returns ghall be made. 

XLVI. This Act shall not take effect in any Presidency, Province, or pees 

unless the same shall be extended to such Presideney, 
a ah Province, or place by the Governor-General of India Hs 
ouncil by an order to be published in the Government Gazette. When the Aot 
vall have been so extended, it shall be carried into effect in such Presidency, Pro= 
"nce, or place as the Local Government, by an order to be published in the Official 
‘azette, shall direct. 

XLVI. It shall be lawful for the Local Government, in carrying this Act into 
MaheaGr Dike Ra. effect in any part of the territories subject to such Local 
iis bere: of Police over levernment, to declare that any authority which how 16 
Tillage Police. or may be exercised by the Magistrate of the District 

over any Villace Watehman or other Village Police officer 
or the purposes of Police, shall be exercised, subject to the general control of the 
fagistrate of the District by the District Superintendent of Police. » 


FORM (See Seetion VITT.) 


A, B, has been appointed a Member of the Police Force, under Act V of 1861, 
nd is vested with the powers, functions, and privileges of a Police ofliver. 


REGULATION No, TT of 1883. 

A Regulateon to enahle certaty Pudree -acere bh ab sain HC ze rr ine withority ather than tht Pree 
*ribed by section 20 of Act Vief USOL, and to empower the Chief Commissar to confer on such afficera 
ertain magisterial powers 

Wuenreas by section 20 of Act Voof ESGL (for the regubetion of Dolev), it was enacted that 
Yolice-officers enrelled under that Act shenld not exercise any authority exeept the authority 
rovided for a Police-cflicer under that Act and any Act which should thereafter he passed for 
‘egulating criminal procedure . 

And whereas by acction 14 of the Code of Crinum) Procedure, which repentul corfain similar 
rovisions in Act Vit bSol (for the reqgudution ot Pofiee), vt was enacted that the Local Government 
light confer upon any person all or any oof the powers conferred or conferride by or under that 
Yode on a Magistrate of the first, second oor third class imo respect fo partreular coses, or to a 
varticular class or particular classes af cases, cra regard te cases yenmerally, im any local area 
‘utside the Presidency-towna, but that ne powers should be conformed under that section on any. 
olice-officer beluw the grade of Agsiatant Distoct Superintendent, and that mo powers should be 
o conferred cxc: pt so tur us might bee nes reAayy for pre ne vin? the posac ey, preventing eriine and 
wetecting, apprehending and detaining offenders im order to ther boing brought before a Magistrate, 
nd for the performances by the ofhter of uny other duties imposed upon him by any law for the 
ime being in foree. 

And whereas itis capediont that Polies-ctheers dm Aagam net below the gride of Ansitant 
Metrict Superintendent be cnabled ta exercise authority other than that preacribed by section 20 
fAct V of 1861, 

And whereas it is alse cxpedpeant tecmpower the Chic f Comiunaioner of Ayam to confer on 
“ny Pohece-cficer im Assam, not below the same wready allor anvoof the prowess conferred or cone 
ervible by er ounder the Code of Criminal Proc dure on a Miagratrate of the frat, sccond or third 
lass in redpect tu all non-cognizable cases other than those which mia) have been investigated by 
she Police. 

It ia hereby enacted as folluws :— 

Short title. lL (1) This Regulation may be colicd the Assam Police-ofticery’ 
Kepulation, 1SS83. 
(2). It extends to all the territories administered by the Chief Commissioner of Assam in 
fia which Act Vo of 1861) (fer the regulation of faolice) or the Coda of 
Tee eaten: Cnminal Procedure ia fur the tune being in furce, 
Commencement. ‘$*. 0 And it shall come inte force at once, 
2, In this Regulation, the expression “non-cognizall case” shall bave the meaning 
Meaning of “ nou-ognuatle as8aigned to it by the Code of Criminal Procedure, 
cane.” 
A of section 20 cf Act 3. Section 20 of Act V of 186] ! for the regulation of Police] shall 
v @ 1861 Hmited to certain apply only to Police-cficcrs Lelow the grade cof Assistant District 
Pdice-oficers. Superintendent. 


« 
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4, Notwithstanding anything dealt one : of ba Code a aes pei 7 Z 
vlgcus where the Code is not in force, in section 6 of Act V of 1 or 
i aie waeilisl fpomere fe rae regulation of Police), the Chief Commissioner of Assam may confer on 
certain Police-offeers in respect gny Police-oflicer not below the grade of Assistant District Superinten- 
to non-~vognizable cases. dent, all or any of the powers conferred or conferrible by or under the 
Codo on a Magistrate of the first, second or third class in respect to non-cognizable cases : 
Provided that a Police-oflicer on whom any powers are conferred under this section shall not 
exercise those powers in any case which may have been investigated by the Police.—Gaz, India, 


1888, Part 1, p. 370. 





ACT No. IX or 187+. 


Passep BY tne Governor GENERAL OF INDIA IN CovNcin. 
(Received the assent of the Governor General on the 7th April 1874.) 
bd aan 
An Act to consolidate and amend the Lav relating to European Vagraney, 


Wurrras it is expedient to consolidate and amend the laws relating to persons 
of Knropean extraction who wander in a destitute condition 





: Riera throughout India ; It is bereby enacted as follows :— 
PART T. 
PRELIMINARY. 
I. This Act may be ealled “ The European Vagrancy 
Short title. Act. Is74-” grancy 


It extends to the whole of British India and to the dominions of Princes and States 
Loval extent, In didiain alliance with Her Majesty ; 
And it shall come into force at once: Provided that sections four to sixteen (both 
Inclusive), nineteen, twenty, twenty-four and twenty-nine 
khall net come into force in Coorg, or in the Andaman and 
Nicobar Islands, or in anv of the dominions of the Princes and States in India in 
alliance with Her Majesty not situate within the limits of any Presidency, Licutenant- 
Governorship or Claef Comimissionership in British India, until such day ar respective 
days as the Governor General in Council from time to time, by notitication in the 
Gazette of Lndta, appoints in this behalf. 
1]. Acts No. AXT of IsG0 (fo provide against’ European Vagraney) and 
{ Ac No. ANVITL of INTL (lo amend the European Fagrancy 
Repoal of Acts. afct, 186) are hereby repealed. 
But all appointments and orders made, work-houses provided, certiticates given, 
wers conferred, rules prescribed and exemptions granted under the former Act, shall 
fe deemed to have been respectively made, provided, given, conferred, prescribed and 
granted under thia Act. 


Gommoncement, 


Interpretation-clause, HI. Inthis Act— 
 Poraon of European ex- ** Person of European extraction’ includes— 
traction.” (a) persons bern in Europe, America, the West Indi es, 


Australia, Tasmania, New Zealand, Natal, or the Cape Colony. 
_ (8) the sons and grandsons of such persons, 
but does not include persons commonty called Eurasians or East Indians : 
“ Vagrant” means a person of European extraction found asking for alms, or 


’ wandering about without any employment or visible means 
“ Vagrant. of subsistence : 


« 
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ai, ‘Master of a ship” includes any person in charge of a 
eaer Of a ship: decked vessel : 


And in Parts III and V of this Act “ Magistrate” mens, within the limits of the 

= towns of Cnleutta, Madras and Bombay, a Magistrate of 

H mapistrate, Police, and, outside those limits, a person exercixing powers 

inder the Code of Criminal Procedure not less than those of a Magistrate of the second 
lass. 





PART IT. 
PROCEDURE. 

IV. Any Police officer may, within the limitsef the towns of Calcutta, Madras and 
Bombay, require any person who is: apparently a vagrant to 
Power to require apparent accoinpany him or any other Police officer to, and to appear 

agrant to go before Mapis- aifoce aleqiearest Mae eatacuk Waliok \ Rakin 
ate wfore, the nearest Magistrate of Polhee, and may, without 
those limits, require any such person to accompany him or any 
ther Police officer to, and to appear before, the nearest Justice of the Peace exercising 

he powers of a Magistrate of the first class under the Cude of Criminal Procedure. 

Whenever any person apparently a vagrant, refuses: or fails to comply with any requisition 
wide by a Police officer under S 4, he may torthwith be arrested by gach Police officer without warrant 
or the purpose of being produced before the officer empowered tu deal with the case, —Kule LO passed 
y the Governor General in Council, 

V. The Magistrate of Police or Justice shall in each case, or in any other case 
Where a person apparently ao vagrant comes before him, 
make suminary inquiry inte: the eecumstances and character 
of the apparent vagrant; and, if he is satisfied that such 
Declaration of vagrancy,  PYrsen Ina Vagrant, he shall record in his oflice a declaration 

: to that effect. 

If he is further of opimion that the vagrant in not likely to obtain employment at 
onee, or af he has reason too believe that a declaration of 
vayrancy has on any former occasion been recorded in respect 
£ such vagrant, he shall require the vagrant to go to a Government work-houge, and 
hall draw up an order to that effect, 

The vagrant shall then be placed in charge of the Police for the purpose of being 
orwarded to the work-bouse, and the said order shall be a suflicient authority to the 
Yolice for retaining hin in ther charge while he is on his way to the work-houge, and 
o the Governor of the work-huuse for receiving and detaining such vagrant. 

Vi. Where the officer, inahing the iquiry mentioned in section five, is of opinion 
that the vagrant is hkely to obtam employment in any place 
subject tu the Local Government, or (when the vagrant is in 
any part of the duminiuns mentioned in section one) in any 
ylace subject to any adjacent Local Government, such officer may in his discretion 
‘orward the vagrant to such place in charge of the Police and draw up an order to that 
ffect. 

Such order shall be a sutlicient authority to the Police for retaining the vagrant 
n their charge while be ig on his way to such place of employment. 

VIE. Upon bis arrival at the place of employment, ee vayrant shall be gr 

before the nearest Mayi-trate of Police or Justice of the’ 
ee toc UIA CR Poaca CXUPCisiIng eee aforesaid, to whem the order for 
yloyment. te: es . 

ransmission shall be delivered, 

Such officer shall thereupon, to the best of his ability, assist the vagrant in seeking 
verti and may in the meantime, if he think fit, keep the vagrant in the charge 

the Police. 


Summary inyuiry into 
agrant's circumstances, 


Order to goto work-houge. 


Forwarding vagrant to 
lace of employment. 
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Should the vagrant fail to obtain suitable employment within a reasonable time not 
exceeding fifteen days from such. arrival, such officer shall forward him to a Govern- 
ment work-house in the m#uner provided by section five, 

VIII. Every person while in charge of the Police, whether before inquiry as to his 

vagrancy, or while he is on his way, under section five, to 
the wrath igus: or, under section six, toa place of employ- 
ment, shall be entitled to an allowance for his subsistence at the rate of eight annas 
per diem. 

The Magistrate of Police or Justice, before whom any vagrant is taken under 
section seven, may, if he think fit, order the vagrant to receive a similar allowance while 
he ia seeking employment. 

The Local Government shall cause such allowance to be paid out of such funds at 
ite disposal and such manner as it may from time to time direct. 

The subsistence money shall not ordinarily be made over to the person, but shall be kept and 


disbursed on bis account by the Police or other officer in whoge custody he is for the time being.— 
Rulo 1V passed by the Governor-General in Council. 


Subsistence allowance. 


IX. Any Magistrate of Police or Justice of the Peace exercising powers as aforee 
said may, on be'ng satisiivd that any person of European 
extraction is not likely to become a vagrant, give such 
person a certificate under his hand stating that for a certain time (mentioning it) not 
exceeding six months from the date of the certificate, and within certain limits (men- 
tioning them), nothing in sections four, five, six and seven shall apply to the holder of 
such certificate ; and thereupon, se Jong as the certificate remains in foree, nothing in 
sections four, five, six and seven shall apply to such person within such limits as 
aforesaid. 


Powor to give certificutes, 


Every such certificate shall be in the form set forth 
in the first Sehedule to this Act annexed, or as near thereto 
as ciroumstances will admit. 


No certificate shall be given antess there be good ground for believing that the person applyin 
for it iv bond fide in search of employment and has a fair chance of obtaining it and is of quiet aad 
orderly behavisur. 

The certith-ate shall be printed on parvhment or paper of very durable character and shall be in 
FBingliah with translation in the two poncaipal vernacular languages of the territury under the Loeal 
Goverumoent.--Rules V, VI passed by the Guvernor-Ceneral tn Council, 


Form of cortificate. 


X. The Local Government may from time to time, by notification in the official 
Power tu invest. certain  (@leette, invest any Justicy of the Peace, District Super- 
officials with juriadiobon of lntendent of Poles, or Assistant District Superintendent of 
Juaticos uudur sections 3, 7, Police with the jurisdiction and powers conferred by this 
8 and 9. Part ona Justice of the Peace exercising powers as aforesaid, 





PART III. 


GOVERNMENT WoORK-HOUSES. 


XI. The Local Government, with the previous sanction of the Governor General 
in Council, may provide work-houses with their necessary 
furniture and establishment, at such places as it may think 
proper, for the temporary reception of vagrants, 

or may, by writing under the hand of a Secretary te such Government, certify any 
building, or part of a building not provided as a work-house under the former part of 
this eection, to be tit for a work-house for the purposes of this Act. Every such certifi. 
cate shall be publiahed in the local official Gazette, and thereupon such building or part 
of a building shall, until the Local Government otherwise orders, be deemed a Govern- 
ment work-house under this Act. 


Provision of Government 
work-houses. 
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The Local Government shall allow the same scale of dict for the support of vagrants 
Scale of diet. received in such work-houses as iy for the time being allowed 
for Europeans contined in the local prisons or penitentiaries, 

XII. Every such work-bouse shall be under the immee 
diate charge of a Governor, who shall be appointed, and may 
be suspended or removed, by the Loeal Government. 

Every such Governor shall, if the Local Government think tit, be subject to the 
orders of a Committee of Management appointed from time te time by such Govern- 
ment, or, in the absence of a Committee, to the orders of such officer as the Local 
Government from time to time appuints in this behalf. 

XTIL. Every such Governor snay order that any vagrant adinitted to the work-house 

; under his charge shall be searched, and that the vagrant’s 
Sparen UE NAB ENDS: bundles, packages and other effects shall be sianeutedl and 
may direct that any money then found with or on the vagrant, shall be apphed (subject 
to the orders of the Local Governmeut) towards the expense of carrying this Act into 
execution, and may order that all or any of the said effects shall be gold, and that the 
produce of the sale be applied as aforesaid, but subject to the like orders, 

XIV. Vagrants adinitted to work-bouses under this Act shall be subject. to such 
rules of inanagement and discipline as may from time to time 
be preseribed by the Local Guvernment with the previous 
sanction of the Governor-General in Council. 

The Loeal Government may autherize any Governor of a work-house to punish 
‘under or not under the supervision and direction of a Comuittes of Management, as 
‘he Local Government thinks tit) any Vagrant who knowingly disobeys or neglects any 
uch rule with any one of the following putoshinents namely)— 

(a) solitary confinement within the work-house fur any time not exceeding seven 
lays ; mare , 
(4) solitary continement within the work-house fir any tite not exceeding three 
ays upon a diet reduced to such extent as the [ocal Government may prescribe ; 

(c) hard Jabour for any time not exceeding seven dity s 5 

(d) reduction of diet to such extent a3 the Leeal Government miy prescribe for 
ny time not exceeding tive days ; _ 

Or in lieu of any such punishment any such vagrant may, on conviction before 
Magistrate of such disobedience or neglect, be putmtelablg with rigorous unprison. 
lent in jail for aterm whieh may extend to three months. 

XV. The Governor and the Comittee of Management Cf any) of every such 
work-house shall use his and their best cndeavours to 
vbtain outside the work-house surtable employment fur the 
vagrants adinitted thereto. 

When such employment is obtained, any such vagrant refusing or neglecting 

avail himself thereof, shall, on conviction before a Magistrate, be punishable 
ith rigorous imprisonment for a term which may extend to one month. 


Buperintendence of work- 
houses. 


Discipline. 


Refutal to accept omploy- 
ent. 


PART IV. 


REMOVAL FROM INDIA. 


XVI. If, after the lapse of a reasonable titne, nv suitable employment is obtainable 
for any such vagrant, the Local Goveruinent may either 

Removal of vagrants. (when he has entered into such agreement as hereinafter 
mentioned) cause him to be removed from British Ladia in 
manner hereinafter provided, the cost of such removal 


ng paid by Government ; 
61 


Jost of removal. 
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or it may cause sections twenty-three and thirty to be read to him and may then 
release him. 


& 
The time shall not ordinarily exceed two months and shall not in any case exceed six months.— 
Rule VII passed by the Governor General in Council. 


XVII. Any vagrant or other person of European extraction may enter into an agree- 

tg, ment in writing with the Secretary of State for India in 
" Council, binding himself— 

(a) to proceed to such port in British India as shall be mentioned in the agree- 


ment ; 
(b) there to embark on board such ship and at such time as is directed by an 


officer appointed in this behalf by the Local Government of the territories in which 
such port is situate, for the purpose of being removed from India at the expense of the 
said Secretary of State in Council ; 

(c) to remain on board such ship until she has arrived at her port of destina- 


tion; and . 
(d) not te. return to India until five years have elapsed from the date of such 


embarkation. 

Every such agreement may be on unstamped paper and shall be in the form set 
forth in the second Schedule to this Act annexed, or as near 
Form of agrooment. thereto as circumstances adinit. 

XVIII. The Local Government of the territories in which the said port is situate, 

miy enter into such contracts for conveyance or otherwise, 

Power to perform usr ay perform such other acts as may be necessary to carry 

ment. out such agreement on the part of the suid Secretary of 
State in Council. 


Rule VIIT. In a Prosidency town, the Commissioner of Police and elaowhere Magistrates 
with full powors (that is of the first class) being also Justices of the Peace shall be competent to act 
on behalf of the Secretary of State in Conner in inaking agreoments under section 17. 

Rulo LX. All anch agreements shall be exeented in duplicate and the officer executing on behalf 
of tho Secretary of State in Conneil shall retain one of the copies. 

Rule X. When an agreement: has been entered into by a vagrant under S. 17, he shall be for- 
warded along with the orjganal agreement in the charge of a Police othcer to the officer at the Port of 
embarkation who im empowered by the Local Government to reecive vagranta, and thereafter and until 
his embarkation he ahall remain io the custody of that officer or of such other offiecr as the Local Go- 
vernment empower on thet hehalt. 

He shall during such term Be entitled to subsistence at eight annas per diem to be disbursed as 
directed Uy Kule IV. (See note to S. § eestra } 

Rule XI. Local Governmonts within whose jurisdiction Ports are situate shall make all the 
nedosaary arrangements for the reception and custody of vagrants sent for deportation by other Local 
Governments or authorities in the interior, They wall from time to time, a8 may be neceasary, give 
notive of such arrangements to the forwarding authoriticas. 

Road exponsea shall be provided by the forwarding authority. All furthor expenses incurred in 
proceedings under Part IV of the Act shall be dcfrayed by the Local Government of the Port of 
embarkation on account of the Sceretary of State in Connall. 

Rolo XU, | No agreement for deportation shall be entered into with any person of European 
extraction born in this country, and whe has never becn out of it, unless he satistes the Local Govern. 
ment that he is ikely te youn a hvelhhood in seme place out of India. 

Rule XLV. The cficer empowered te direct the deportation of vagranta will see that no unneces- 

time ia Jost in providing passage for these who have entered into agrvements to be deported. 
Asa rule Europeans should be sent to Europe, Americans to America, West Indians to the Weat 
Indies, Australinne to Australia and New Zealanders to New Zealand. But the local authorities will 
exercise their discretion in sending vagrants to other countries than their own, when it appeary that 
euch a course will be for their advantage and that they will be favourably received on arriving at thei? 


Agroements with vagran 


on. 
Rule XV. Descriptive notes, and as far as possible, photographs of all persons deported shall be 
eid the Local Government or Administrations within whoee territories the ports are situated. 
passed by the Governor-General in Council. — Gas, Jndea, Oct. 22, 1870, p. 723. 
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PART V. 


PENALTIES, e 


XIX. Any person refusing or failing to accompany a Police officer to, or to ap 
before, a Magistrate of Police or Justice of the Peace, for the 
rear to go before purpose of preliminary inquiry, when required go to do under 
section four, may be arrested without warrant and shall be 
punishable, whether he be or be not an European British subject, on conviction before @ 
ares ie imprisonment for a term which may extend to one month, or with fine, 
or with both. 


And any person who, when required under section four to accompany a Police office 


; ; to, or to appear before, a Magistrate of Police or Justice o 

Assaulting Police. the Peace, commits an offence punishable under section three 

sundred and fifty-three of the Indian Penal Code, may, whether he be or be not an 
Curopean British subject, be tried by a Magistrate for such offence. 


AX. Any vagrant who escapes from the Polhhee while committed to their charge 


Escaping from Police. under the orders specitied in sections five anf SIX, 
Quitting work-house with- or who leaves a work-house, under this Act, without per- 
it leave. mission from the Governor, 


or who having with such permission left) a workehouse for a limited time ora 


* specified purpose, fails to return on the expiration of such time 
failing to return to work- or when such purpose has been accomplished or proves to be 
ae impracticable, 

shall for every such offence be punishable, on conviction before a Magistrate, with 
gorous imprisonment for aterm which may extend to two years, 

XXII. Any person entering Into an agreement under section seventeen, and failing 
Failing to proceed to port to proceed tn pursuance thereof to the port therein men- 
embarkation. tioned, 

Refusing to go on board- or refusing to embark when directed so to do under the 
Pp. same section, 

Yacaping {rom ship. or escaping from the ship in which he has so embarked 
ore she has reached her port of destination, 

shall for every such offence be punishable, whether he be or be not an European 
tish subject, on conviction before a Magistrate, with rigorous iinprisonment for a 
n which may extend to ix months. 

XXII. Any person returning to India within five years of the date of his embarke- 


; ; tien pursuant to any agreement entered into under scction 
starning ‘to Tndis. reventeen, unless specially permitted so to do by the Secre- 
of State for India, shall for every such offence be punishable, whetber he be or be 

an European British subject, on conviction before a Magistrate, with rigorous 

risonment for a term which may extend to two vears. 

XXIII. Any person of Furcopean extraction found asking fur alms when he has 

Being. sufficient means of subsistence, , 

or asking for alms in a threatening or inaulent manner, 

or continuing to ask for alias uf any person after he has been required to denist, 

shall be punishable, whether he be or be not an Enropean Batish subject, on con. 

yn before a Magistrate with rigorous imprisonment fora ter:n not exceeding one 

h for the first offence, two months fur the secund, and three months for any 
uent offence, 

IV. Every person imprisoned under section nineteen, twenty, twenty 

; twenty-two or twenty-three, shall, at the end of his term 
cedure on chee of im- . = . ; 
sank: imprisonment, be placed Leforethe nearest Magistrate of Police 

or Justice of the Peace exercising powers as aforesaid, who 
. be think ft, forthwith deal with bin in the manner prescribed by sections 
Six. 
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The order of transmission shall certify the fact of the previous conviction. 
XXV. Every master of a ship landing or allowing to land in any part of British 

Penalty on shipmaster fndia any person of European extraction who has been con- 
bringing European convicts victed in any other part of Her Majesty’s dominions of 
to India. felony, or of an offence which, if committed in England, 
would be felony, shall, on conviction before a Magistrate be liable, for every such 
person so landed or allowed to land, to pay a fine not exceeding tive hundred rupees 
and not less than one hundred rupees, and, in default of payment, to imprisonment for 
any term not exceeding two months, 

: unless the defendant satisfy the Magistrate by evidence (which the defendant is 
hereby declared competent to give), that he had made due inquiry as to the person 80 
landed, or allowed to land, and that he had no reason to believe that such person had 
beon convicted as aforesaid. 

The Governor-General in Council may from time to time, by notification in the 

P Gazette of India, exempt from the operation of the former 
Pr Betsey aaa certain part of this section the masters of any class of ships, on 

kuch terms as to the Governor-General in Council seem fit, 
and either in reapect of all or of any of the persons on board such ships. 

F The Governor-General in Council may in like manner revoke any exemption made 
under this section. 

XXVI. All fines imposed Pua Act may be recovered, if for offences com- 

: mitted outside the local limits of the towns of Calcutta, 

eimai alae Madras and Bombay, in the manner prescribed by the 

Code of Criminal Pro. edure, and if for offences committed within those limits, in the 

reese prescribed by any Act regulating the Police of such towns in force for the 
ime being. 

All fines recovered under this Act shall be paid to the credit of the Government 

of India, or as the Governor-General in Council from time 

Payment of finces. to time directs. 

XXVIII. All prosecutions under this Act may be instituted and conducted by such 

Prosocations: Lanes ih a Local Governinent from time to time appoints 

MN Chis Deas, 
XAXVIV. In imposing penalties under this Part and Part ITT of this Act, no 

Limits of jurisdiction. ee shall exceed the limits of jurisdiction prescribed for him 

ry the Code of Criminal Procedure in the case of offenders 
not being European British subjects. 
XAIX. No proceeding under this Act shall be deemed invalid by reason only that 
r . the Magistrate of Police or Justice, before whom a person, 
ee xan ropa rena ae ed apparently a vagrant, was required to appear or before 
cankest: whom & person was placed under section twenty-four, was 
not the nearest. 


PART VI. 
MISCELLANEOUS. 

XAXX. Any European British subject who, upon the summary inquiry mentioned 
In section five, has been determined to be a vagrant, or who 
ave has been convicted under section twenty-two or sectign 
of European ritish eubsects twenty-three, shall, so long as he remains in India, be subject, 

under Criminal Procedure ea ee : : ae 
Code. wyond the limitsof the eaid towns, to the provisions of 
the Code of Criminal Procedure (other than those contained 


in Chapter XXXVIII of the samo Code) applicable to an European not being a 
British subject. er = . 


Deprivation of privileges 
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If from any cause he is committed or held to bail by a Justice of the Peace to 
take his trial before a High Court, he shall not be at liberty to object to the juris. 
diciion of such Justice of the Peace or High Court on the® ground of anything con- 
tained in the former part of this section. 

Save as aforesaid nothing herein contained shall be deemed to confer jurisdiction 


over European British subjects on Magistrates, who, if this Act had not been passed, 
would have had no such jurisdiction. 


Chapter XXXVIII of the Code of 1872, which was the law in force when this Act was 
has been repealed and re-enacted in Chapter XNNILU of the Code of 1882, reference to which 
should be substituted for the terms of 8, 30.—See $8. 3., Code Criminal Procedure, 1883. 


XXXI. Whenever any person of European extraction lands in India, or, being a 

Liability of importers of Non-Commiasioned Officer or Soldier in Hor Majesty's 

Europeans or employers of Army, leaves that Army in India, under engagement to 

soldiers becoming vagrants. ferve any other person, or any Company, Association or 
body of persons in any capacity, 

and whenever a sailor of European extraction, not being a Britifi subject, is dis. 
charged from his ship in any British Indian port, 

and becomes chargeable to the State as a vagrant within one year after his arrival 
in India leaving the Army, or discharge from his ship, as the case may be, then the 
person, or Company, Association or body, to serve whom he has go landed in India 
or left the Army, or, in the case of a sailor, the person who is at the date of the dia. 
charge the owner or agent ef the ship from whieh the sailor has been so discharged, 
shall be liable to pay to the Government the cost of his removal under this Act, and all 
other charges incurred by the State in consequence of lus becoming a vagrant. 

Such costs and charges shall be recoverable by sait as if an express agreement to 
repay them had been entered into with the Secretary of State 
for India in Council, by the person, Company, Association, 
body, owner or agent chargeable. 


Recovery of charges. 


XXXIT. When any person of European extraction lands in India, being or having 
Liability of consienes in been during his) passage to India, or from one Indian port to 
case of Europeans whoar.  abother, in charge of, or attendance upon, any animal, and 
rive in charge of animals becomes chargeable to the State as a vagrant within one year 
and become vagrants after his arrival in India, then 
the consignee of such animal, 
or the agents in India for the: sale of such animal, 
or, if such consignee or agents cannot be found, 
the agent to whom the ship in which such animal arrived in India was consigned, 
shall be liable tu pay to the Government the cost of such person’s removal under 
this Act, and all other charges incurred by the State in consequence of his becoming a 
vagrant. ‘ 
Any such consignee or agent shall be entitled to charge the consignor or principal 
for any payment to the Government under this section. 
For the purposes of this rection ‘Consignee’ includes any person who under- 
Te ee takes to dispose of such animal for the benefit of the con- 
ga sgnor, and 
‘Agent’ includes any person who undertakes the agency of such ship, though it 
‘Agent’ defined. may not have been consigned to him. 


¢ 


XXXII. In any proceeding under this Part, a certified copy of the declaration 

recorded under section five, shall be primd facie evidence, that 

Evidence of declaration the European British subject named therein bas been upon the 

under section 6. summary inquiry mentioned in that section, determined to 
be and that be was at the date of the Agelaeatine @ vagrant. 
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XXXIV. The powers and duties conferred and imposed by sections sixteen and 
eighteen, on a Local Government, may be exercised and per- 
Exercies of powor confer- £$med by such class of officers as the Local Government 
redon Local Govornment. from time to time, by notification in the official Gagette, 
appoints in this behalf. 
XXXV. The powers and duties conferred and imposed by this Act on Magistrates, 
Exorciss in Native States Justices of the Peace exercising the powers of a Magistrate 
of powers conforred on Ma- of the first class, and Police officers respectively may, in 
co Justices, and Po- places beyond the limits of British India, be avercised. and 
ico. performed by such persons respectively as the Governor- 
Genera} in Council from time to time, by notification in the Gazette of India, appoints 
in this behalf. 
XXXVI. The Governor-General in Council may from time to time make rules, con- 
Powers to make rules for sistent with this Act, for the guidance of officers in matters 
guidance of officers. conneeted with its enforcement, 
All rules shall bo published in the Gazette of India, and shall thereupon have the 
force of law.  ° 


These rules have been entorod under tho various sections to which they apply and have been 
published in the Gazette of India, Oct, 20, 1870, p. 723. 





THE FIRST SCHEDULE. 
(See Section 9.) 

Wurneas £. F. of a person of European extraction and holder 
of this certificate, has appeared before me and satistied me that he is not likely to 
become a vagrant within the meaning of the European Vagrancy Act, 1874, THESE 
ane To centiFy that for the space of months from the date hereof and within 
the Province [or District] of nothing in sections four, five, six seven of 
the samo Act shall be deemed to apply to him, unless he is found asking for alms, me 


WHICH cage this certificate shall be void. 
(Signed) G. Ht. 


Dated this day 18. 
Magistrate of Police for the Town of or Justice of the Peace 
for exercising the powers of a Magistrate of the class. 


THE SECOND SCHEDULE. 
(See Section 17.) 

Axtictee oF AGREEMENT made this day of 18 
BETWEEN the Secretary of State for India in Council of the one part and O. D. of, 
&o., [the vagrant] of the other part: Each of the parties hereto (so fur as relates to 
the acts on his own part to bo performed) hereby agrees with the other of them as 


follows :— 
1. The said C. D. shall proceed forthwith to the port of [the port of embare 


‘J 
2, The said C. D. shall there embark on board such ship and at such time as an 
officer appointed in this behalf by the Local Government shall direct. 
8. ‘The said C. D. shall remain on board such ship until she shall have arrived at 


her port of destination. 
4. The said OC. D. shall not returm to India antil five years shall have elapsed 


from the date of seach embarkation, unless specially permitted so to return by the enid 
Beoretury of State. 
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&. The said Secretary of State in Council shall defray the cost of the transit of 
the said C. D. to the aaid port, and of his lodging and subsistence during such transit 
and during his detention (if any) at the same port, and shafl contract with the owner 
of the said ship, or his agent, for the passage of the said C. D. on board the said ship, 
and for his subsistence during the voyage for which he shall embark as aforesaid. 

In witness whereof 4. B. (by order of the Governor-General of India in Counoil 
[or the Governor of 

in Council or the Lieutenant-Governor of 

, or the Chief Commissioner of }, on behalf of the said Secretary of 
State in Council), and the said C. D. have hereunto set their hands the day and year 
first above written. 





ACT No. XXI or 1879. 


Passep BY THE Governor GeNERAL OF Innra tH CovNern. 
( Received the assent of the Governor General on the 14th November, 1879.) 


An Act to provide for the trial of offences committed in places beyond British India 
and for the Extradition of Criminals, 
Whereas by treaty. capitulation, agreement, grant, usage, anfferance and other 
lawful means the Governor General of India in Council 
Preamble. has i d iurisdictio Whricalixe licen 1 
power and jurisdiction within divers places beyond the 
imits of British India; and whereas such power and jurisdiction have, from time to 
ime, been delegated to Political Agents and others seting under the unthority of 
he Governor General in Council; and whereas doubts having arisen how far the 
xercise of such power and jurisdiction, and the delegation thereof, were controlled 
y and dependent on the laws of British India, the Forcign jurisdiction and Extradi- 
on Act, 1572, was passed to remove such doubts, and also to consolidate and amend 
1e law relating to the exercise and delegation of such power and jurisdiction, and to 
fencea committed by British subjecta beyond the limits of British India, and to 
ie extradition of criminals; and whereas it is expedient to repeal that Act and 
enact it with the amendments hereinafter appearing; It is hereby enacted as 
lows :— 





Carrer I.— PRELIMINARY. 
I, This Act may be called “The Foreign Jurisdiction and Extradition 
Bhort title. Act, 1879”: 
Extent. It extends to the whole of British India ; 
to all Native Indian subjects of Her Majesty beyond 
the limits of British India ; and 

to al] European British subjects within the dominions of Princes and Statesin 

dia in alliance with Her Majeaty ; 
YXommencement. and it shall come into force on the passing thereof, 

But nothing contained in this Act shall affect the provisions of any law or 
aving of other laws and treaty for the time being in force an to the extradition of 
reaties. offenders; and the procedure provided by any such law or 
uty shall be followed in every case to which it applies. 

ir. The Foreign Jurisdiction and Extradition Act, 1872, is repealed; but all 

existing appointments, delegations, certificates, requisitions 
open. and rules made, and existing notifications, summonses, 
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warrants, orders, and directions issued, under that Act shall, in so far as they are 
consistent herewith, be deemed to have been respectively made and issued hereunder, 
Interpretation-clause, _ III. In this Act, unless there is something repugnant 
# Political Agent.” in the subject or context, — 
8 “ Political Agent’? means and includes— 

(1) the principal officer representing the British Indian Government in any 
territory or place beyond the limits of British India : 

(2) any officer in British India appointed by the Governor General in Council, or 
the Governor in Council of the Presidency of Fort St. George or Bombay, to exercise 
all or any of the powers of a Political Agent under this Act for any place not forming 
part of British India ; and 

“European British sub- “ European British ht aa means a European British 
ject.” subject as defined in the Code of Criminal Procedure. 





Cuoapten II.-e Powens or Bratrisn OFFicers mv PLACES BEYOND Brrtrsn Iwpra. 


IV. Tho Governor General in Counci] may exercise any power or jurisdiction 
Exercise of powers of Go- Which he for the time being has within any country or 
vernor. place beyond the limits of British India, and may delegate 
General in placos boyond = the same to any servant of the British Indian Government, 
British India, and delogae in such manner and to such extent as the Governor General 
tion thereof. in Council from time to time thinks fit. 
V. A notification it. the Gazette of India of the exercise by the Governor- 
ae General in Council of any such power or jurisdiction, and of 
Notification of Seale oF the delegation thereof by him to any person or class of per- 
delegation of such powers, ons and of the rules of procedure or other conditions to 
which such persons are to conform, and of the local arva within which their powers are 
to be exercised, shall be conclusive proof of the truth of the matters stated in the 


notification. 


Tho following orders have boon issued under sections 4.and 5 of this Act :— 

No. 1768 J.—1.) Every Politicul Agent for the time being accredited to a Native State in the 
Central India Agency shall exercise within the limits of that State (in all cases in which such powers 
may lawfully be exorcised by the Governor-General in Council within such States) the powers of a 
District Magistrate and a Court of Session as described in the Code of Criminal Procedure. 

2. The Agent to the Governor-Genoral in Central India for the time being shall oxercise the 
powors of a Court of Session and High Court as described in the suid Code in respect of all offences 
over which magisterial jurisdiction is exorcised by any euch Political Agent within any such State, 

vided that no such Politien! Agent shall commit any accusod person for trial to the Agent to the 
overnor-Goneral acting asa Court of Session, 

8. Tho Agent to the Governor-Genoral in Central India for the time being shall exercise the 

wors of a High Court as described in the said Code in respect of all offences over which the jurise 
Notion of a Court of Seasion is exercised by any such Political Agent within any such State, except 
that in oases in which the Code requires that the sentence of a Court of Session shall be confirmed 
by the High Court, the sentence shall he referred for confirmation to the Governor-Guneral in 
Council instead of the Agent to the Governor-General, 

4. In the oxerciae of the jurisdiction of a Court of Session conferred on him by this notifica- 
tion, a Politic + Agent may take cognizance of any offence as a Court of original criminal jurisdio- 
tion without the acvused person being committed to him by a Magistrate, and shall when so taking 
cognizance of any offenoe follow the procedure laid down by the Code of Criminal Procedare for the 
trial of warrant cassa hy Magistrates. 

6. This notification applies to all proceedings except— 

(a) proceedings against European British subjocts or persons jointly charged with European 
British subjects, and . 

@) proceedings ponding at the date of this notincation ; 

proceedings pending at that dato shall be carried on aa if this notification had not been 


& No in this notification shall be deemed to extend to any cantonment or to any railway 
lands situate within the Central India Agency.—Gaes. India, 1883, Part I, p. 268 
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No. 1769 .—1. The First Assistant to the Agent to the Governor-General for Central India for 
the time being shall exercise, within the limits of the Indore Residency and of that portion of the 
Central India Agency which is directly vontrolled by the Agent to®the Governor-General without 
the intervention of any Political Agent (in all cases in whieh such powers may lawfully be exere 
cised by the Governur-Generil in Council within these Limits) the powers of a District Magistrate 
and a Court of Session ag deserbed in the Code of Criminas Procedure. 

2. The Second Assistant tou the Agent to the Governor-General for Contral India for the time 
being shall exercise, within the limus of the Indore Kesidency, the powers of w Magistrate of the lat 
class as described in the Code of Criminal Proc dure, 

3. The Kesidency Surgeon and superintendent of the Central Tail at Tndore for the time 
being shall exercise, within the limits ot the Central Jail at Indore, the powers of a Magistrate of 
the 2nd clags as described in the sad Code, 

4. The Assent to the Governor General in Central India for the time being shall cxeroiao the 
powers of a Court of Session and High Court as desertbed tn the wad Code in reapeet of all offences 
over which magisterial jurisdietion as exetersed tae the Birst: Assistunt, the Second Assistant, and the 
Resideney Surgean within Ue himats reterred tan ptaurraphs one two and three of this notification 
respectively, provided that eather the Burst Assistant nor the Second Assistint shall cominit aay 
accused perron tor trial te the Agent te the Clovernot-Gieu: ral ce ting asa Court of Session, 

5. Vhe Agent to the Governor-Cenetal in Central Pndia alall ecercive the powers of a High 
Court as descrited in the anid Code in respeet af all offences over which Uhe jurtydiction of a Court 
of Session is exeremed by the First Assistant withia the hots refered to in) paragraph one of this 
notification, except that in cases in whieh the Code rm quires that the sentenco of a Court of Soassion 
ghall be confirmed by the High Court, Ghe sentences shal be referred tor contirmation to the Governors 
Gercral in Council instesd of to the Agent to the CGrovernor-Cieneral 

6. In the exercise of the jurisdy Gen of a Court of Session within the limits of that portion 
of the Central India Agency which is directly controlled by the Agent to the Governor-Caneral 
without the intervention of any Politreal Agent, the First Assitant may take cognizance of any 
offence ag oa Court ef orurine) criminal purisdic tio, without the ae used) person being committod to 
him by « Mauistrate. and shall, when <0 tiaing commanes of any offeuee, follow the procedure laid 
down by the Codeoof Criminal Procedure tar the trial of wearratt canes hy Magistrates, 

7. This notitvation apples to all proceeding except procecdimes neunst Muropean British 
aubjects or persons pouthy charged with Haropean British male te, 

$ All criminal powers whieh moey. before the date of this notifleation, have boen exercised by 
any of the officers referr d tein paragrapis one twooand three of this notificution within the limite 
described in thos paragraphs msn toely, elall bo decm tte have been exercised in accordance 
with luw.—Gas. Dodi, L553, Part Top 26d, 


No. 1770 Jl. The Political Assistant at Goona, for the time heing, shall exercise, within the 
limits of the territories under bas politica supeavision (in ald cases in whiel such powers may law. 
fully be exercised by the Governor-General in Counc! within these territories), the powers of a 
District Magistrate as descrited in the Code ot Criminal Procedure and tne powers described in 
Section 30 of that Coae, 

2. Vhis Resident at Gw dior for the time being shall exercise the powers of a Court of Session, 
as deseribed im the sad Code. am respect of ull offences over which jurisdiction js exorcised by the 
paid Political Assistant within the aforesaid limita, 

8. The Agent tu the Governor-Cienetabin Central India for the time being shall oxercise the 
powers of a High Court as descriled in the said Code, in respect of all atfences over which tho jurige 
diction of a Ceurt of Sesion oa exercised Uy the Hesident at Gewalrr within the aforesaid limits, 
except that in cases in whooh the Code requires: that the sentence af a Court of Session aha be 
confirmed by the Hagh Court, the sentence aball be referred for confirmution to the Governore 
General in Council instead of tu the Agent tothe Governor-General, 

4. This aepfeauion apples to all proceedings execpt procecdings againat European British 
subjects, or persons poantly charged wath European iritish sabyerts, 

6 Atlenminal powers which may befor the date of this notification have Leen exercised b 
the Polities| Asustant at Geena for the tame teany within the aforesaid limite shall be deemed to 
have been cxerceed in accordance with iawe- Gaz, fadia, S545, Part bp. 270. 


VI The Governor General in Council nay appoint any Eorepean British subject, 
either bv nate or by vartae of his ctfice, in any such country 
; ee qaduce i or place ta a Justive of the Peace ; and every such Justice 
ae Pesce. OFS RSHCEN OF. oe -ihae D aee aha hawein proceedings against European 
; British subjects, or persons accubed of having committed 
offences conjointly with such subjects, all the puwers conferred by the Code of Crimi. 
nal Procedure on Magistrates of the first class who are Justices of the Peace and 
European British subjects. 


62 
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The Governor General in Council may direct to what Court having juriadietion 
over European British subjegts any such Justice of the Peace is to commit for trial. 
Bee Hobert, Ward, Weir, 9. 
VII. All Political Agents and all Justices of the Peace appointed before the twenty- 
fifth day of April, 1872, by the Governor General in Council 
eee ighe or the Governor in Council of the Presidency of Fort St. 
rey ae see George or Bombay, in or for any such country or place as 
aforesaid, shall be deemed to be and to have been appointed 
and to have had jurisdiction, under the provisions of this Act. 
VILL. The Jaw relating to offences and to criminal procedure for the time being in 
Extension of criminal law force in British India shall, subject as to procedure to auch 
of British India to British oineditications as the Governor General in Council from time 
sabjecte out of British India. to time directa, extend— 
(a) tu all Kuropean British sabjects in the dominions of Princes and States in India 
in alliance with Her Majesty ; and 
(6) to all Native Indian subjects of Mer Majesty in any place beyond the limits 
of British Lodia. 


Cuaprer III. 
Repealed by Act X, 1882, Sch, I. 


CHAPTER I1V.—EXTRADITION, 


XI. When an offence has been committed or is supposed to have been committed 
Arrest and removal of i any State against the law of such State by a person not 
reone other than Europesn being a European British subject, and such person escapes 
ritish a pas escaping into or isin British Dndia, the Political Agent for such State 

into Britieh tndia. Ray issue a warrant for his arrest: and delivery ut a place 
and to a person fo be named in the warrant — 

if euch Political Agent thinks that the offence is one which ouzht to be inquired 

into in such State; 

and if the act said to have been done wonld, if done in British India, have con- 

stituted an offenee ayatist anv ed the sections of the Indian Penal Code mentioned 

in the Schedule hereto enonexed, or under any other section of the said Code, or any 

other law, which muy, from time, to tune, be specitied by the Governor General in 
Council by a notification in the Guzette ef India. 

XII. Such warrant may be directed to the Magistrate of any district in which 

the accused person is believed to he, and shall be executed 

Preshihrg and execution in the manner provided by the law for the time being in 

=e foree with reference to the execution of warrante ; and the 

accused person, when arrested, shall be forwarded to the place and delivered to the 

the officer named in the warrant. 

XU. Such Political Ayent may either dispose of the case himself, or, if be is 

wenerally or specially directed to do so by the Governor 

General in Council, or by the Governer of the Presidenc 

peel ee ena of Fort St. George in Council or by the face sea 

Oourts for trials. Presidency of Bombay in Council, may give over the per- 

aon so forwarded, whether he be a Native Indian subject 

of Her Majesty or not, to be tried by the ordinary Courts of the State in whieh the 
ce was committed, 


Political Agent may him- 
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XIV. Whenever a requisition is made to the Governor General in Council or any 

Le Local Government by or by the authority of the persons 

Rca berks nah pean for the time being administering the executive government 

past of British dominions cr | 29 part of the dominions of Her Majesty, or the territory 

Foreign power. of any Foreign Prince or State, that any person accused 

of having committed an offence in such dominions or 

territory should be given up, the Governor General in Council or such Local Governe 

ment, as the case may be, may issue an order to any Magistrate who would have had 

jurisdiction tu inquire into the offence if it had been committed within the loeal limits 
of his jurisdiction, directing him to inquire into the truth of such accusation, 

The Magistrate so directed shail issue a summons or warrant for the arrest of 
such person, according as the offence named appears to be one for which a summons 
or warrant would ordinarily issue; aud shall inquire into the truth of such accusae 
tion, and shall report thereon to the Government by which he was direeted to hold 
the said inquiry. If, upon receipt of such report, such Government is of opinion that 
the accused person ought to be given up to the persons making such requisition, 16 ma 
issue a warrant for the custody and removal of such accused pesson and for h 
delivery at a place and to a person to be named in the warrant. 

The provisions of section ten shall apply to inquiries held under this section, 

XV, Whenever any person accused or suspected of having committed an offence 

out of British India is within the local linnts of tho juria- 
Magistrate may in certain diction of a Magistrate in British India, aud it appears to 
cases issue warrant for arrest: cuch Magistrate that the Political Agent for any state could, 
of porson accused of having - te tae a 
committed an offence unt of under the Pros teHens of seetion eleven, Issue a& Warrant for 
British India. the arrest’ of such person, or that the persons for the time 
being whministering the executive government of any part 
of the dominions of Her Majesty or the territory of any Foreign Prince or State could 
demand his surrender, such Mayistrate nay, if he thinks fit, issue a warrant for the 
arrest of such person, on such information or complaint and such evidence as would, in 
his opinion, justify the issue of such a warrant if the offence had been committed within 
the local limits of his jurisdiction. 
Any Magistrate issuing a warrant under this section shall, when the offence 
; dppears Or is alleged to have been committed in’ a State for 
P oe to inform Which there isa Political Avent, send iinmediate information 
ghitical Agent or Lecal ee . 
Caticuneat. of his proceedings to such Agent, and in other cases shall at 
once report his proceedings to the Local Government, 

XVI. No person arrested on a warrant issued by a Mayistrnte under section fifteen 

Pevsow Aiestah is tee shall be detained more than two months from the date of his 
lasand alice certain dime ce Mere Ubluas within puch period the Magistrate receives 
not proceeded against. warrant under section eleven from the Political Agent for 

any State for the delivery of such person, or an order with 
reference to him under section fourteen from the Governor General in Council or 
Government, or such person is in accordance with law delivered up to some Prince or 
State. 

At any time before the receipt of such a warrant or order the Magistrate, if he 
thinks fit, may, and the Magistrate if so directed by the Local Guverninent shall, dise 
charge the accused person. 

AVI. The provisions of the Code of Criminal Procedure in reapect of bail shadl 

Bail apply in the case of any person arrested under section fifteen 

iu the same manner as if such perean were accused of come 


mitting 19 British India the offence with which he is charged. 
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Cuarrer V.—MUIscELLANEOUS. 


: cineca ae Governor General in Council may, from time to time, make rules to 
ower to make rnlea. pfovide for— 

(1) the confinement, diet and prison-discipline of British subjects, European or 
Native, imnprivoned by Political Agents under this Act ; 

(2) the removal of accused persons under this Act, and their control and main- 
tenance until such time as they are handed over to the persons named in the warrant 
as entitled to receive them; and 

(3) generally to carry out the purposes of this Act. 

XIX. The testimony of any witness may be obtained in relation to any criminal 

Z ; _ matter pending in any Court or tribunal in the territory of 
Paget oscene ay ead any Foreign Prince or State in like manner as it may be 
Courte. y gn obtained in relation to any civil matter under the Code of 

Civil Procedure, chapter XXV; and the provisions of that 
chapter shall be construed us if the terin “ suit” included a proceeding against a 
criminal : 

‘ ee that, nothing in this section shail apply in the case of any criminal matter 
of a political character. 





THE SCHEDULE. 

Sections oF THE Inpran PeNan Copk REFERRED TO IN SECTION ELEVEN. 

Sections 206, 208 and 220. sections 230 to 263, hoth inclusive > sections 299 
to 804, both inclusive » sections 307, 3810 and S11; sections 812 to dl7, both inclusive ; 
sections 823 to $33, both inclusive > sections SEF and SEkS > sections HEU to 873, both 
inclusive; sections 876 to 877, both inclusive; sections 87% to 414, both inelusive ; 
sections 435 to 440, both inclusive > sections $k to £46, beth inclusive ; sections 464 
to 468, both inclusive ; sections 471 to 277, both inclusive, 





ACT VI OF 1561. 





PassED BY THE GOVERNOR GENERAL OF Inpra IN CotNxcin. 
(Received the assent of the Gucernor General on the sth February 1864) 


An det to authorize the punislunent of whipping in certain cases. 
WHeExeEas it is expedient that in certain eases offenders should be lable, under the 


Proawble. provisions of the Pudiuin Penal Code, to the punishment of 
Whippung | Dts enacted as tollows .— 


ee ree a . I. In addition to the prmishinents described in See. 

tion 63 of the Penal ton Hof the Tohan Penal Code, offenders are also hable to 
Code. Whipping under the provistens of the said Code. 

Offences punishable with Hl, Whoever commits any of the following offences 


whipping in hea of other may be punished with whippiig in dieu of any punishment 
uniahbment preasibed by to which he may for such offenee be hable under the Indian 
Code Penal Code ; that is te sav i 
1. Theft, ax defined in Section 378 of the kata Code. 
2, Theft in a building, tent or vessel, as defined in Section 380 of the said Code, 
8. Theft by a clerk or servant, as detined in Section dst of the said Code. 
4. Theft after preparation for causing death or burt, as defined in Section 882 of 
the aid Code. 
&. Extortion by threat, as detined in Section 3dd of the said Code. 
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6. Putting a person in fear of accusation in order to commit extortion, as defined 
in Section 389 of the said Code. 


7. Dishonestly receiving stolen property, as detined in Section 411 of the said 
Code. 


8. Dishonestly receiving: property stolen in the commission of a dacoity, as dee 
fined in Section 412 of the said Code. 


9. Lurking house-trespass, or house-breaking, as detined in Sections 443 and 445 


of the said Code, in order to the committing of any offence punishable with whipping 
under this Section. 


10. Lurking house-trespass by might or house-breaking by night, as defined in 
Sections 444 and 446 of the said Code, in order to the committing of any offence 
punishable with whipping under this Section. 


Whipping can also be imposed under 8.14, Act ITT, 1880, in lien of other punishment, for the 
sale, &., of liqnor, &c., within cantonmy nts and their neighbourhood, to or for the use of European 
soldiers and others by civilians without heenge, 

No sentence of whipping shall be executed by instalments and none of the following porsons 
shall be punishable with whipping (namely) :— ~ 

(a) females ; 

(4) males sentenced to death or tu transportation, or to penal servitude, or to imprisonment for 
more than five vears: 

(c) males whom the Court considers to be more than forty-five years of age, 8, 393, Code of 
Criminal Procedure. 

Section 2 applics to juvenile offenders ag weil as $. 6.—Jaikishon Girdhar, Bombay High Court, 
October 2, 1873. 

There is no appeal from a sentence of whipping on?y passed by a Court of Seasion, Magintrate of 
the District, or Magistrate of the first class, A Moargintrate af the second class can pasa sentence of 
whipping onle af apecadly empowered on that behalf by the Doel Government,—-Code of Criminal 
Procedure, 8S 3200 See also Bhaesanta Bay db. Ro, 7 Bowb , so 

Section 391 ef the Cade of Crimigal Proce dure, smd S. oof this Act, provide for BUNpeTRION ofa 
sentence of whipping passed aim addition te imprisonment, butainm cases in which no other panishe 
ment has been award: dd, the sentence should be curnmed inte execution without delay. The effect of 
the appeal wall be to ascertain the Correctness of the sentence already carmed out, and not to bring 
under review the sentence itself with a view to its revisum—Caleutta High Court, 314, 1864 ; 
Madras High Court. May ln, 1S64. 

Al tments of the offences mentioned ins. 20 may yenerally be punished with whipping, as the 
Indian Penal Code, in providing the punishment for nenady every case of abetment, declares that tha 
punishment for the substantive offences shall te awarded.—See Ss. 10%, 110, TT, 122, and 114. 
Attempts te cominit uns of these offences are not ponishable with whipping.—Caleutta Ligh Court, 
425, 1864: Walla Valiod Parshia, $ Bown. SV, Crasca Cares, 


Til, Wheever, having been previously convicted of any of the offences speci+ 

On second convietiun of Hedin the dast preceding Section, shall again be convicted 
any offence mention d in Cf the same offenes, inay be punished with) whipping, in 
last Section, whipping may lieu of, or in addition to, any other punishment te which 


be added to other punish- hy. anay for such offence Le laible under the Indian Penal 
ment. Code. 


Section 403 of the Cade of Criminal Procedure detlarea how a previous conviction may be 
proved. Identity should aleo be proved —Nuzee Nushyo, 1G WE. 82. 

Section YS!) of the Chad of Criminal Procedure declares that af it iT intended tw prove a 
previous canvinhen forthe purposes of affecting the pnnishment whieh iste be awarded, the fact of 
the previons conviction mnat be stuted in the charge, If itis omitted, it inay be added at any time 
before sentence is pasw dd. but net afterwards, 

The Calcutta Pheh Court has held that a sentence of imprisenment and whipping passed on @ 

raon convicted of * theft,” and who had been previously convicted of “ receiving stolen property,” 
is iegal, ax the convd: Gots in both cases shouid have bean for ths same offence.—Amuarut Shei 
4 W.R.. 20. Seoraisaden, Panp Hee, PSS. p. 64. 

Similarly, a sentence of whippung in addition to imprisonment passed on a person convicted of 
theft in a house (NS. 38), Penal Code), on the ground that be had teen previously convicted of theft 
(S. 379,, has been held to Le ulegal, since the previous convirticc was not for the sume specific 
offence.—5 Mad. xxxviii. dpp. Pro. Oct. 28, 1870, Pro. Nov. 25, 1564. Weir, 640 Chargra Valad 
Shermia, 7 Bomb., 68, Crown Caers. 
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Both convictions must have been under tho Indian Penal Code, consequently, if the first offence 
was committed befurc Ist Jannary 1862,—that is, before that Code became law—the offender would 
not, by reason of a evcond conviction of that offence, be liable to whipping.—Calcutta High 
Court, 425, 1864. e 

Whipping cannot be awarded as an additional punishment on a second conviction when that 
conviction in for an offence committed previous to the formor conviction. The object of the law is 
to actas a further deterrent to the more incorrigible offenders for whom imprisonment had already 

rovod inefficacious -—-Mad H Ct Pro. Aug 11, 3&81, Weir, 640; Surya bin Krishna Mandakar, 8 
bh, 47 Cr Cu. Kuan valad Lukshman, 7 Bomb., 70 Cr Ca. 
- Section 3 applies to juvenile oflendera as woll a4 8. 6.—Jaikishen Girdhar, Bombay High Court, 
ot, 2, 1872. 

Thy object of the law iw to inflict whipping in addition to other punishments upon those persons 
only who, having completed a previous sentence, and after having a locus pententia afforded them, 
again cominit the aame offeuce. and show that they are not to be deterred by sentence of imprison- 
mont only.--Udai Patnaik and others, 4B... 60S. C) 12 WOK. 68. But the Madras High 
Court had heid that it is uecessary that there should bave bean « previous conviction only, and not 
that the sentence should have been carmed ont, so that where a peraon convicted of having commit 
ted on tho same day two diatinet offences of housebreaking by night in order to commit theft 
ag 467, Penal Code), wae sentenced to imprisonment for une and to whipping for the other offence, 

he sentences were ye to bas grond--& Mud xvin Ayp. Feb. 14, 1870, 

A Mugiatrate efould not transfer to the jaulof another district a convict who bas been sen- 
tenced to imprisonment aad whipping unt wo latter pentonce hae bevn executed, annulled, or 
commuted, ~— Agra Sudder Court, Cir 9 14865 

To connection with 8 4. read S. 9 and S. $01 of the Code of Criminal Procedurs, the effect of 
which in to dofer the dmmediate execution of sentences of whipping, when passed on addition 
to imprisonment, for all sentencos are appealable in which whipping ia not the sole punishment 

As regards the pasa of sentences of whipping on persona ecuvicted of abutments of, or 
attempta to commit offer cen punishable with whopping, aee pote to Sg, 

If the previous ecaviction was set aside on appeal, a nentence of whipping cannot be passed 
asan widitional imprivanment, S. 3 does not require that the secoud offence should have been 
committed after a previome convietion and certamly not that the seatencee which fullowed on that 
conviction should bave heen undergone Sentence of whipping could thereture be passed in a 
trial for the second oftenes commenced inmimediately the sentence: was passed ino the firet.— Mad. 
HW. Gt. Now. 25, 1860 Weir, 47 ‘Phe same moettar was again considered ty the Frio Court, a 
majority of which held that ns Magistrate was competent on a second conviction at the same time 
to pass sentence of whipping in substitudion for, orin addition to imprisonment, subject: to the 
reatricuone of the Whipping Act itadfias to the amuunt.— Mad. IL Ct Pro. Feb. 18, 1870, Weir, 
417 (Kd. 1.) 

The fart that the accused admitted that ho had been dagged at a cortain blagistrate’s Court 
for atealing a Cumboo” isnot suflier nt for a sentence of whipping without production of the 
recon of the conviction or ord ovilence as to the apecifie offence of which he waa convicted. A 
gontencs of whipping under So Sin addition tu imprisonment was thuicfure sot aside as legal. Mad. 
H. Ct. Pro sept Gf aste. Weir 62. 

IV. Whoever, having been previously convicted of any one of the following 

OFfencvos punishable, in offences, shall be again convicted of the same offence, may 
cagve of avcond conviction, be punished with whipping in addition to any other puniah- 
with whipping in addition ment to which he may be liable under the Indian Penal 
to other punishment. Conte, --that is ta say o— 

lL. Giving or fabricating false evidence in such manner as to be punishable under 
Section 193 of the Indian Penal Code. 

2. Giving or fabricating false evidence with intent to procure conviction of 
a capital offence, Aas detined in Section 194 of the raid Code. 

8. Giving or fabricating false evidence with intent to procure conviction ef an 
offence punishable with transportation or imprisonment, as detined in Section 105 of 
the said Code. 

4 Falsely charging any person with having committed an unnatural offence 
as defined in Sections 211 and 377 of the said Code. . 

, 5. oe cr using criminal force to any woman with intent to outrage 
nodesty, as defined in Section 35-4 of the said Code. 

8. Kapo, as detined in Section 375 of the said Code. 

7. Unnatural offenves, as detined in Section 377 of tho said Code. 
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8. Robbery or dacoity, as defined in Sections 890 and $91 of the said Code. 

9. Attempting to commit robbery, as defined in Section 393 of the said Code. 

10. Voluntarily causing hurt in committing robbefy, as defined in Section 89% 
of the said Code. 

11. Habitually receiving or dealing in stolen property, as defined in Section 
418 of the said Code. 

12. Forgery, as defined in Section 463 of the said Code. 

13. Forgery of a document, as detined in Section 466 of the said Code, 

14. Forgery of a document, as defined in Section 467 of the said Code, 

a 15. Forgery for the purpose of cheating, as delined in Section £63 of the said 
e. 

16. Fogery for the purpose of harming the repntation of any person, as detined 
in Section 469 of the said Code. 

17. Lurking house-trespass or houge-breaking, ag defined in Sections £43 and 445 
of the said Code, in order to the committing of any offence punishable with whipping 
under this section. " 

18. Lurking housestrespass by night or housesbreaking by night, as defined in 
Sections 444 and 46 of the said Code, in order to the committing of any offence 
punishable with whipping under this section, 


Sce note to 8. 3, which applies generally to this aection. No females shall be punished with 
whipping ; nor shall any person who may be sentenced to death, or to transportation, or to ponal 
servitude, or to imprisonment for more than tive years, or males whom the Court considers to be 
more than forty-five veara of age, be su punished, S. 443, Code of Criminal Procedure, 

The previous conviction must have been for the sae offence as that under trial in ordog to 
legalise a sentence of whipping under S. 4.—Bapj: Valad Bapi, 4 Bomb., 6, Crown Casa, Amaruat 
Sheikh, 4 W. 2. 2u, Soorajoodeen, Panj. Rec. det, p. Gt, 9 Mad. xxxvili, App. Pro, 
Oct. 29, 1870. 

Sec note to S. 2. regarding the passing of sentences of whipping on persons convicted of abete 
ments of, or attempts to cummnot offences punishable with whipping. 


V. Any juvenile offender who commits auy offence which is not hy the Indian 
Juvcnile offenders panish. Penal Code punishable with death, may, whether for a_ first 
able with whipping fur of- or any other offence, be punished with whipping in heu of 
fences not punishable with any other punishment to which he may for such offence be 
death. hhable under the said Code. 


Bce pote tu S 2 regarding appeals from such sentences, 

The Agra Sudder Court (Mny 7, Sept. 24, 1964), and alao the Bombay High Court (Mahomed 
Ali, 8. Bomb.. 5, Crown Cases), have defined * Juvenile” under this Section tu he persons under 16 
years of age, but the Madras High Court has left it to Judges and Magistrates to oxercisg thei own 

ood sense and experience in determining this paant.—Madeuw High Court, Now 25, 186% The 
Code of Crinana) Procedury, 3 392. in re-cnacting S.10 of this Act, has for the tus “ juvenile’ 
substituted a “ person under 16 years of age.” 

Sections 2, 3, 4 apply to juvenile offenders cqually with 8. 6.—Jaikishen Girdhar, Bombay High 
Court, Oct. 2, 1873. @ 


VI. Whenever any Local Government shall, by notification in the official Gazette, 
When offences specified in have declared the provisions of this Section to be in foree 
Hection 4 may be pumshed any frontier district or any wild tract of country within 
with whipping in frontier the jurisdiction of such Local Governinent, any person who 
districts and wild trac ts shall in such district or tract of country, after xuch notifica- 
tion as aforesaid, commit any of the offences specified im Section 4 of this Act, may be 
punished with whipping in heu of any other punishment to which he may be liable 
under the Indian Penal Code. 


VII. Repealed by Act X, 1872. 
WII Repecied by Act X, 1872. 
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TX. When the punishment of whipping is awarded in addition to imprisonment 

_ by a Court whose sentence is open to revision by a superior 

Whipping, if awarded in @ourt, the whipping shall not be inflicted until fifteen days 
ica ee ti from the date of such sentence, or if an appeal be made 
; within that time, until the sentence is coufirmed by the 

superior Court; but the whipping shall be inflicted immediately on the expiry of the 
fifteen days, or, in case of an appeal, iminediately on the receipt of the order of the 
Court confirming the sentence, if euch order shall not be received within the fifteen days. 


The Section has been re-enacted by 8. 391 of fhe Code of Criminal Procedure. 


X. In the case of an adult, the punishment of whipping shall be inflicted 
Modo of inflicting the with such instrument, in such mode, and on such part of 

punishment. the person as the Loreal Governtnent shill direct ; and, in 
the case of al quventle offender, ait shall be inflicted in the 
way of school discipline with a light rattan. In no case, if the cat-o-nine-tails be 
the instrument qgnploved, shall the punishment of whipping exceed one hundred 
and fifty dashes, or ifthe rattan be emoloyed, shall the punishinent exceed thirty 
stripes. The punishment shall be dnihered in the presence of a Justice of the Peace, 
or of an Officer authorized to exercise any of the powers of ao Miazixtrate, and also, 
unloss the Court which passed the sentence shall otherwise order, in the presence of 
a Medical Officer. 

This Section should be road with 8, 391 of the Code of Criminal Procedure. 

XI. Mepeated by fc XN, US872. 

XL, Repealed by Act X, 1672. 





ACT No. V oF 1876. 





Passe BY THE GovERNOR GENERAL OF InNnra IN CoUncin. 
(Recesced the assent of the Governor General on the 20th February 1976.) 
An Act to provide Reformatory Schools. 
WHEREAS it is expedient to provide Reformatory Schools for male youthful 
Preamble. offenders , [tis hereby cnacted as follows :-— 
L—Preliminary. 


IT. This Act may be called © The Reformatory Schools 
Short title. Act, Wr a * 


Local oxtent. ‘ It extends to thegrhole of British India; 
And it shall come into forsee in’ each Province of British India on such day as 


the Local Government by notification in the official Gazette 
Commencement. directs in that behalf. 


Extended to Bengal.—(Cal, Gaz. 1873, p. 138, 


Bection 318 of Code of Hf. On and from that day section 318 of the Code of 
Oriminal Proceduro) ore- Criminal Procedure shall be repealed therein. ‘ 
pealed. 

Interpretation-clause. Il. Inthis Act— 

“Youthful offender’ means any boy who, being at the time under the age of 

+ Youthful offender." sixteen years, has been convicted of any offence punishable 


with imprisonment or transportation : 
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“ Inapector-General”’ includes any officer appointed by the Local Government to 
+ Inspector-General.” perform all or any of the duties imposed by this Act on the 
Inspector of Jails. 


IT. —Reformatory Schools. 


Power to establish and IV. With the previous sanction of the Governor 
discontinue eformatory General in Council, the Local Government may— 
Schools. (a). establish Reformatory Schools at such places as 


it thinks fit, 

(5) use as Reformatory Schools schouls kept by persona willing to act in confor- 
mity with such rules consistent with this Act as the Losi Government 
may from time to time prescribe in this behalf, 

(ce) direct that any school sv established or used shall cease to exist as a Reforma- 
tory School or be used as such. 

Requisites of schools, . V. Every school so established or used must pro= 
vide— ‘ 

(9) sufficient means of separating the inmates at night ; 

(b) proper sanitary arrangements, water-supply, food, clothing and bedding for 
the youthful offenders detained therein ; 

(c) the means of giving such offenders industrial training ; 

(d) an infirmary or proper place for the reception of such offenders when sick. 

VI. Every Reformatory School shall, before being used as such, be inapeoted by 

the Inspector-General of Jails, and if he reports that the 
Inspection of schools. requirements of section five have been complied with and 
that in his opinion such school is titted for the reception of auch youthful offenders as 
may be sent there under this Act, he shall certify to that effect, and such certificate 
shall be published in the local official Gazette, and the school shall thereupon be deemed 
a Reformatory School. 

Every such school shall from time to timo, and at least once in every year, be 
visited by the said Inspector-General, who stall send to the Local Government a report 
on the condition of the school in such form as the Local Government may from time 
to tine prescribe. 

VII. Whenever any youthful offender is sentenced to transportation or imprison- 

ment, and is in the judgment of the Court by which be is 

Power of Courts to direct sentenced (a) under the age of sixteen years and (4) @ pro. 
youthful offenders to be eent ; ’ 

tc Helormatniics: per person to be an inmate of a lteformatory School, the 

Court may direct that, instead of undergoing his sentence, 

ube shall be sent to a Reformatory School, and be there detained for a period which 

shall be not less than two years and not more than seven years, and which shall 

be Hh conformity with any rules made under section twenty-two and for the tine being 

in force, 

The powers so conferred on the Court shall be exercised only by (a) the High 

Court, (b) the Court of Session, (c) a Magistrate of the firat class, and (d) a Magistrate 
of Police or Presidency Magistrate in the towns of Calcutta, Madrasa and Bombay. 
VIL. Whenever any youthful offender under the age of sixteen years bas been or 
shall be sentenced to imprisonment, the officer in charge of 
Power of Magistrate to the Jailin which such offender is confined may bring him 
poneghert peice before the Magistrate within whose jurisdiction Tae} 
eae situate; and the Magistrate, if be thinks the offender (a 
merle beat toe mee: under age of Sieve Gera and (&) = proper person to be ag 


inmate of a Reformatory School, may direct him to be sent toa Reformatory School, 
and to be there detained for a period which shall be not less than two and not more 
than seven years and which shall be in conformity with any rules made under section 


twenty-two and for the time being in force. 
63 
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In this section “ a Fle Pp in ag ele of cana a mg rre and or 
z " ay, a Magistrate of Police or Presidenc agistrate, an 
ieee cor ania a Magistrate of the first class. ; 
IX. Every youthful offender so directed by a Court or Magistrate to be sent to a 
Reformatory School shall be sent to such Reformatory 
R rh ee Sch:ol as the Local Government may from time to time 
offenders wall ie pant: appoint for the reception of youthful offenders dealt with by 
such Court or Magistrate. 
X. Nothing contained in section seven, eight or nine shall be deemed to autho- 
Boys above eighteen not rize the detention in a Reformatory School of any person 
to be detained in school. after he is proved to be above the age of eighteen years. 
XI. The Local Government may at any time order any 
Discharge or removal by youthful offender— 
order of Governmont. (a) to be discharged from a Reformatory School ; 
(d) if so discharged before the expiration of his sentence, to undergo the residue 
of such sentenae at such place as the Local Government thinks fit ; or. 
(ec) to be removed from one Reformatory Scbool to another such sebool situate 
within the territories subject to auch Government, but so that the whole period of his 
detention in a Reformatory School shal! not be increased by such removal. 


I11.—Manugement of Reformatory Schools. 


XII. For the control and management of every Reformatory School, the Local 
Appointment of Supecine Government shall appoint either (2) a Saperintendent and 
tendent and Committers of a Committee of Visitors, or (4) a Board of Management. 
Visitors or Board of Ma. Every Committee and every Board so appointed must 
nagement, consist of not less than five persons, of whom two at least 
whall be Natives of India. 
The Local Government may from time to time suspend or remove any Super- 
intendent or any Member of a Committee or Board so appointed. 
XLII. Every Superintendent so appointed may permit any youthful offender sent 
toa Reformatory School who bas attained the age of four- 
Pri gichesrerria may Be teen years, by heense under his band, to lve under the 

youthful offenders to : . . 

enployers of labour. charge of any trustworthy and respectable person named in 

the license, or any officer of Government or of a Munie 
cipality, being an employer of labour and willing to receive and take charge of him, on 
the condition that the employer shall keep such offender employed at some trade, 
occupation or calling. 

‘he license shall be in force for three months and no longer, but may, at any time , 
before the expiration of the period for which the offender bas been directed to be de- 
tained, be renewed from time to time for three months. 

Cancellation of liconse, XIV. The license shall be caneclled at the desire of the 
employer named in the license ; 
and if it appears to the Superintendent that any complaint made by the employer 
of misconduct on the part of the youthful offender is just, 
If a 9 seal hie no other lense in respect of the same offender shall be 
expiry of twelve months. given until twelve months after the expiration of the for- 
mer license. 
XV. If during tho term of the licenee the employer named therein die, - sare 
from businesa, or the period fur which the youthful offen 
eer ne haa been directed to be detained in the Heformatory School 
ires, the license shal! thereupon cease and determine. 
XVI. If it appears to the Superintendent that the employer bas ill-treated the 
Ganoellation of license in offender, or has not adequately provided for his lodging and 
once of ill-treatment. maintenance, the Superintendent may cancel the license. 


THE REFORMATORY SCHOOLS’ ACT. 499 


XVII. The Superintendent of any Reformatory School shall be deemed to be the 

Superintendent to be guardian of every youthful offender detained in such school, 

deemed guardian of youthfal within the meaning of Act No.eXIX of 1850 (conserniag 
offenders. the binding of apprentices), 

and if it appear to the Superintendent that any such offender licensed under 

Power to apprentice youth- section thirteen haa behaved well during one or more 

fu) offenders, pene of his license, the Superintendent may apprentice 

tim under the provisions of the said Act, and on such 

apprenticement the right to detain such offender in the achool shall cease and the 
unexpired term (if any) of bis ai shall be ares ; 

XVIII. Every Committee of Visitors appointed under 

ia” cnet ae section twelve for any Reformatory School shall, at least once 

in every month, 

(a) visit the school, to hear complaints and see that the requirements of 
section five have been complied with, and that the management of the school is proper 
in all respects, 

(b) examine the punishment-book, 

(c) bring any special cases to the notice of the Inzpector-Genoral, and 

(2) see that no person is illegally detained in the school, 

XIX. If in exercise of the power conferred by section twelve, the Local Governe 

Power of Board of Ma. ment appoints a Board of Management for any Reformatory 

nagement. School, sueb Board shall have the powers and perform the 

functions of the Superintendent under sections thirteen 

to seventeen, both inclusive; and the Ticense mentioned in section thirteen may be 

under the hand of their chairman; and they shall be deemed to be the guardians of 
the youthful offenders detained in such school. 

XX. The Local Government may declare any body of Trustees or Managers 

Power to appoint Trus- of a school, who are willing to act in confurmity with the 
tees or other Managers of rules referred to in section four, clause (0), to be a Board 
a school to be a Board of of Management under this Act, and thereupon such body 
pananecicnt: or Managers shall have all the powers and perform all the 
functions of such Board of Management. 

XXI. With the previons sanction of the Local Government, every Board of 

Power of Board to make Mangement of a Reformatory Schou! may from time to 
rales. time make rules consistent with this Act to regulate== 

(a) the conduct of business of the Board, 

(5) the management of the school, 

(c) the education and industrial training of youthful offenders, 

(d) visita to and communication with youthful offenders, 

(c) punishments for offences committted by youthful offenders. 

(7) the granting of licenses for employinent of youthful offenders. 

* Ian the absence of a Board of Management, the Local Government may from 
time to time make rules consistent with this Act to regulate for any Heformatory 
School the matters mentioned in clauses (4), (c), (d), (e) and (/) of this section, and 
also the mode in which the Committee of Visitors shall conduct their business. 

XXII. The Governor General in Council may from to time make rules consistent 
with this Act for regulating the eae for which Courts 
and Magistrates may send youthful offenders to Reforma- 
tory Schools according to their ages, the nature of their 
respective offences, or other considerations. 

All rules made under this section shall be published in the Gazette of India, 

The fcllowing rules are in force in the Reformatory School ut Alipore, Bengal :— 
Rale I. No boy shall be sent to a Reformatory School on a firet conviction (except as provided 
in Rale 113) if under ten years of sgs for a leas period than five yours; if over ten, for a less 
thas three years, unless he sooner attain the age of 18. 


Power of Government of 
India to make rules. 
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Rule II. Ona sevasuaant conviction for a similar offence, a“ oy under ten years of 


age shall 
pot be sent to a Reformatory School for a less period than seven years; if over ten, for a less period 
than five years, unless he shall gponer attain the age of 18. 


Rule Ill. A first conviction may bring a aed under Rule II— 


1) if be belongs to a criminal tribe within the meaning of Act XXVIT of 1871, Section 2 ; 
3) if either of his parents is an habitual criminal ; 
i) if he is destitute; and 
4) if the offence of which he is convicted is one arguing great depravity.°—Govt. of India, 
May. 18, 1878, 


IV.—Offences in relation to Reformatory Schools. 
XXIII. Whoever abets an escape, or an attempt to escape, on the part of a 
youthful offender from a Reformatory School, or from the 
Penalty for abetting os 


cape of youthful offender. " employer of such offender, shall be punishable with i imprison- 


ment fora term which may extend to six months, or with 
fine not exceeding one hundred rupees, or with both. 


XXIV. A Police officer may, without orders from a Magistrate, and without a 
warrant, arrest any youthful offender sent to a Reformatory 
apes te vecaped youth: sotool under this Act, who has escaped from such school, or 


from his employer, and take him back to such school, or to 
his employer. 





ACT No. V or 1871. 


Paseep BY THE GoverNoR GeNeRaL or Iwpta in Covxcit. 
(Received the assent of the Governor General on the 27th January 1871.) 
An Act to consolidate the laws relating to Prisoners confined by order of a Court. 
For the purpose of consolidating the laws relating to prisoners confined by order 
Preamble, of a Court; It is hereby enacted as follows :— 


L.—TPRELIMINARY. 


Bhort title. I, This Act may be called “ The Prisoners’ Act, 1871'': 
Local extent. It extends to the whole of British India ; 
Commencement. And it ehall come in force on the passing thereof, 

II. The Acts mentioned inthe Schedule hereto annexed are repealed to the extent 
Repeal of Acts. specified in the third celunin of the said Schedule. 


II.—Paisoners «Nn THE Presipency Towns, 
TIL, All writs or warrants for the arrest or apprehension of any person, issued or 
awarded by the High Court in the exercise of ite ordinary. 


Warrants and writa to be extraordinary, or other criminal jurisdiction, shall be directed 
directed to Police officers. to and executed by any officer of Police ‘within the loca. 
limits of such jurisdiction, 

Power to appoint Super- IV. The Local Government may appoint officers whe 


intendenta of Presidency shall have authority to receive and keep risoners commit- 
Prisons. ted to their custody under the provisions of this Part. 


All such officers appointed under any Act hereby repealed shall be deemed to b- 
appointed under thie Act. 


* The word “depravity here means a general corruption of morals apart from the specifi 
criminality of tho particular act. 


THE PRISONERS’ ACT. §01 


Such officers shall be called, in Calcutta, the Superintendent of the Presidency 
Prison, in Madras, the Superintendent of Prisons for the town of Madras, and in 
Bombay, by such title or respective titles as the Local G@vernment from time to time 

irects. 


Every such officer is hereinafter referred to as ‘the Superintendent.’ 
V. The Superintendent ia hereby authorized and required to keep aud detain all 
persons duly committed to bis custody pursuant to the pro- 

visions of this Act, or otherwise, by any Court, Judge, 
Justice of the Peace, Magistrate of Police, Coronor, or other 
public officer lawfully exercising civil or criminal jurisdiction according to the exigene 
of any writ, warrant or order by which such person has been committed, or until sue 
is discharged by due course of law. 

VI. The Superintendent shall forthwith after the execution of every such writ, 


order, or warrant, except warrants of commitment for trial, 
Buperintendentstoretura Gy stter the discharge of the person committed thereby, 
ke enemas return such writ, order, or warrant to the Court or other 
: officer by which or by whom the same Ifs been issued or 
made, together with a certificate endorsed thereon and signed by the Superinten- 
dent, showing how the came has been executed, or why the person committed thereby 
has been discharged from custody before the execution thereof. 
VII. Whenever any pervon is sentenced by the High Court in the exercise of its 


original criminal jurisdiction to imprisonment or to death, 
ao Re alse Pe taee the Court shall cause him to be delivered to the said Super- 
death. P intendent, together with the warrant of the said Court, and 
such warrant shull be executed by the Superintendent and 
returned by him to the High Court when executed. 
VIII. Whenever any person is sentences by the High Court in the exercise of its 
Delivery for intermediate orginal criminal jurisdiction to transportation or penal vervi- 
custedy of personarentenced tude, the Court shall cause him to be delivered for intermee 
to trunsportatiun or penal diate custody to the Superintendent, and the imprisonment 
servitude. of such person shall have effect from such deliver 
1X. Whenever any Judge of a Higit Court makes, under any Act for the time 
being in force for punishing mutiny and desertion, and for 
the better payment of the Army aod their quarters, an order 
for the intermediate custody of an offender sentenced by a 
Court Martial holden in India, the Judge sball order such offender tu be detained for 
intermediate custody by the Superintendent, 
X. Whenever any person is committed by the High Court, whether in execution 
of a decree or for contempt of Court, or other cause, he shall 
,_ Committals by High Court be taken by the officer to be appointed for that purpose by 
in execution of a decree or : 


richemei ney such Court, and shall be delivered to the Superintendent, 
ie together with a warrant of commitinent. 


XI. Whenever any person is sentenced by a Magistrate of Police for the town of 
Calcutta, Madras, or Bombay, to imprisonment, either abso- 
Delivery of persons son- 


lutely or for default of payment of any tine imposed by an 
tenced by Police Magistrate. 5.10}, Magistrate, or in committed to prison for failure to fin 


security to keep the peace and to be of good behaviour, the Mayistrate shall cause him 
to be delivered to the Superintendent, together with a warrant uf the Court. 

X11. Every person committed by a Justice of thy: Peace or Magistrate or Coroner 

ae ; ead for a by a High ane Hn oe of its original 

ivery of persons com- = criminal jurisdiction shall elivered to the Superinte t 

es areata uty together ‘with a warrant of commitinent, directing him to 

High a have the body of such person before the Court for trial, and 

the Superintendent shall, as’s00n as practicable, cause such 

person to be taken before the Court ata Criminal Session of the said Court, together 


* 


Superintendents to detain 
persons committed. 


Order under Mutiny Act 
for immediate custudy. 
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with the warrant of commitment, in order that he may be dealt with according to 


XIII. Pending any such inquiry as is mentioned in section eight of Act No. XXIII 
_ of 161 (to amend Act VIII of 1859), which the High 
Pity erg “og Court conniders it necessary to make, the defendant may 
1861, section eight. delivered by the officer of the said Court to the Superin- 
tendent, subject to the provisions as to deposit of fees and as 
to release on security contained in the same section, 
and the Superintendent is hereby authorized and required to detain such defendant 
in safe custody until he is re-delivered to the officer of the Court for the purpose of 
being taken before the said Court in pursuance of an order of the said Court or of s 
Judge thereof, until he is released by due course of law. 
Delivery of porsons arrust- X1V. Every person arrested in pursuance of a writ, 
ed in co of warrant warrant, or order of the High Court, inthe exercise of its 
of H eae or Bmall original civil jurisdiction, 


or in pursuance of a warrant of any Ccurt established in Calcutta, Madras, or 
Bombs cider Act No. IX of 1850 (for the more easy revovery of small debts and 
demands in Calcutta, Madras and Bombay), 

or in perauance of a warrant issued under section three of this Act, 

shall brought without delay before the Court by which, or by a Judge of 
which, the writ, warrant, or order was issued, or made, or before a Judge thereof, if 
the said Court, or a Judg: thereof, is then sitting for tbe exercise of criginal juris. 
diction ; 

and if such Court, or a Judgo thereof, in not then sitting for the exercise of 
original jurisdiction, sball, unless a Judge of the said Court otherwise orders, be deli- 
vered to the Superintendent for intermediate custody, and shall be brought before the 
said Court, or a Judge thereof, at the next sitting of the said Court, or of a Judge 
theroof, for the exercise of original jurisdiction, in order that such person may be dealt 


with according to law ; 
and thu said Court or Judge shall have power to make or award all necessary orders 


or warraute for that purpose. 
XV. Any warrant of commitment under Regulation IT] of 1818 of the Bengal 
_ Code (for the Confinement of State Prisoners), Regulation 
Prva dead eR a 1] of 1819 of the Madras Code (fer the Confinement of 
State prisonors. State Prisoners), aud Regulation XXV_ of 1827 of the 
Bombay Code (for the Confinement of State Prisoners, 
and for the Attachment of the Lunds of Ohicftains and others, for Reasons of State) 
may be directed to the Superinterdent in the same manner as the same might have 
been directed to the Sheriff under Act No, XXXIV of 1850 (for the better Custody 
of State Prisomers), and Act No. III of 1853 (to amend the Law relating to the 


arreat and detention of State Prisoners). 
LII.—Putsonerns 1x true Morvastz. 


XVI, Officers in charge of prisons situate outside the local limits of the ordinary 
_ original civil juriadictions of the High Courta of Judica- 
Piette seer ders Pris ture at Fort Willfam, Madras and Bombay, shall be com- 
Saases of ccctain eu age to give effect to any sentence or order or warrant 
or the detentiou of any person passed or issued by Court 

or tribunal acting under the authority of Her Majesty, or of the Governor General . 

in Council, or of any Local Government. 

“XVI. A warrant under we hg hacienda an yaneg rene Court or tribu- 
nal sh sufficient authority for ing any prisoper in 
a = bs vlad ere confinement, or for sending any prisoner for transporte. 
wey son nerene sea, in pursuance of the sentence passed upon 
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XVIII. Any officer in charge of a prison doubting the legality of any warrant 
sent to him for execution under this Part, or the compee 


Procedure where jailor tency of the person whose official seal and signature are 


doubts the legality of war- 
rant sent to him for execu- 


tion. 


affixed thereto to pass the sentence and issue such warrant, 
shall refer the matter to the Local Government, by whose 
order on the case such officer and all other public offlcers 


shal] be guided as to the future disposal of the prisoner. 


Pending any such reference, the prisoner shall be detained in such manner and 


with such restrictions or mitigations as may be specitied in the warrant. 


Imprisonment in British 
India of persons convicted 
of certain offencesin Native 


XIX. The Local Government may authorize the reception detention, or impri. 
sonment in any place under such Government, for the 
periods specified in their respective sentences, of persons 
sentenced within the territories of any Native Prince or 


States. State in alliance with Her Majesty to imprisonment or 


transportation for any of the following offences :— 
counterfeiting coin, e 
uttering counterfeit coin, 

murder, 

culpable homicide not amounting to murder, 

being a thug. 

voluntarily causing grievous hurt, 

administering poison, 

kidnapping, 

selling minors for purposes of prostitution, 

rape, 

robbery, 

dacoity, 

dacoity with murder, 

robbery or dacoity with attempt to cause death or grievous hurt, 

attempt to commit robbery or dacoity when armed with a deadly weapon, 
making preparation tu commit dacoity, 

belonging to a gang of dacoits, 

dishonest misappropriation of property, 

breach of trust, 

house-burning, 

house-breaking, 

forgery, and 

theft of cattle ; 

or for an attempt to commit any of the above offences, 

or for abetment, within the meaning of the Indian Penal Code, of suicide by 


burning or burying alive, or of any of the other offences above specified, 


or for such other offences as the Governor General in Council, from time to 


time, by order published in the Gazette of India, thinks fit to prescribe : 


Provided that such sentences have been pronounced after trial before a tribunal 
in which an officer of Government, duly authorized in that 


Proviso. behalf by such Native Prince or State, or by the Governor 
Generul in Council, is one of the presiding Judges. 


Certificate of conviction. 


XX. Every officer of Government so authorized as aforesaid shall forward with 
every prisoner a certificate of bis conviction, and # copy 
of the proceedings held at the trial that the same may 


Copy of proceedings. forthcoming for reference at the place where the sentence 


of imprisonment or transportation is carried into effect, 
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IV.—Corvicts sENTEXNCED To Pewat Senvrrvpx. 


Persons sentenced to pe- XXI. Every person sentenced to be kept in penal ser- 
= Leen hahieas ent, vitude may, during the term of the ae i Sey ar 
in such prison within British India as the Governor Gen- 
eral in Council by general order, from time to time, directs ; 
and may, during such time, be kept to hard labour ; 

Intermediate imprison- and may, until he can conveniently be removed to such 
ment prison, be imprisoned. with or without hard labour, and dealt 
with in all other respects ax persons sentenced hy the convicting Court to rigorous ime 
risonment may, for the time being, by law be dealt with. 


Tact intecediate inc The time of such intermediate imprisonment, and 
prisonmont to count in dis- the time of remnoval from one prison to another, shall be 
charge of sontence. taken and reckoned in discharge or part discharge of the 

term of the sentence. 

Law reapecting convicts XXIE. All Acts and Regulations now in force within 


sentenced to tranapogtation British India, with respect to convicts under sentence of 
or imprisonment with hard trangportation, o. under sentence of imprisonment with 
labour appliod to persona hard labour, shall, so far as may be consistent with the 
sentenced to penal servitude, express provisions uf this Act, be construed to apply to 
persons under any rentence of penal servitude. 

XXII. The Governor General in Council may grant to any convict sentenced to 
Power to grant license tc be kept in penal servitude, a license to be at large within 
convict sentenced to penal British India or in such part thereof as in such license 
servitude, is expressed, durtog such portion of his term of servitude 

and upon auch conditions as to the Governor General in Council seem tit. 
he Governor General in Council may at any time revoke or alter such 


nee. 
XXIV. So long as such license continues in force and unrevoked, such convict 
» khall not be liable to imprisonment or penal servitude by 
Paks ya of oe * reason of bia sentence, but shall be allowed to go and remain 
6° ee at Jarge according to the terins of such Jicense. 
XXV. In case of the revocation of any such license as aforesaid, any Secretary to 
the Government of India may, by orde in writing, signif 
ea to any Justice of the Peace or Magistrate that acer ficenes 
has been revoked, and require him to issue a warrant for the 
apprehension of the convict to whom such license was granted, and such Juatice or 
agiatrate shall issue his warrant accordingly. 

XXXVI, Such warrant nny be apnea by any officer to whom at ney be directed 

or delivered for that purpose in any part of British India and 
Hzeoutios of warrant. shall have the ane { sa in nie last within British India 
as if it bad been originally issued or subsequently endorsed by the Justice of the Peace, 
or Magistrate, or other authority baving juriadiction in the place where the same is 
exoouted. 

XXVIII. The convict, when apprehended under such warrant, shall be brought, as 

Apprehended convict to soon As conveniently may be, before the Justice or Magistrate 
de brought up for re-com- by whom it haa been issued, or before some other Justice or 
mitment. Magistrate of the same place, or before a Justice or Magis- 
trate having jurisdiction in the district in which the convict is apprehended. 

Such § ustice or Magistrate shall thereupon make out his warrant under bis hand 
awd seal, for the re-commitment of the convict to the prison from which he was released 
by virtue of the said license. 

XXVIII. Such convict shall be re-committed accordingly, and shall thereupon be 

Raccemsatenea’ liable to bo kept in penal servitude for such further term as, 

; with the time during which he may have been imprisoned 
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under the original sentence and the time during which he may have been at large under 
an unrevoked license, is equal to the term mentioned in the original sentence. a 
XXIX. If a license be granted under evction twenty-three upon any condition 
Pincte specitied therein, and the convict to whom the license is 
y for breach of con- a se ti 
dilion-of the license. granted violates any such condition, 
or goes beyond the limita specitied in the heense, 

or, knowing of the revocation of such license, neglects forthwith to surrender 
himeelf, or conceals himself, or endeavours to avoid being apprebended, 

he shall be liable upor conviction to be sentenced to penal servitude for a term 
not exceeding the full term of penal servitude mentioned in tho original sontenee, 

V.—ReEMoval OF PRISONERS. : 

XXX. When any person is, or has been, sentenced to imprisonment by any Court 

Removal from one jailto the Local Government, or (subject to its orders and uader 
another in territories under its control) the Luspector General of Jails, may order his 
Local Government. removal during the period prescribed for his imprisonment, 
from the jail or place in which he is confined to any other jail or plaog of imprisonment 
within the territories subject to the same Local Government. 

XXXII. Whenever it appears to the Local Government that any person, detained 

Removal of lunatic pris OF imprisoned under any order or sentence of any Ma- 
soners. gistrate or Court ia of unsound mind, such Government, 
by a warrant sctting forth the grounds of belief that such person is of unsound 
mind, may order his removal to a lunatic asylum, or other tit place of safe custody, 
Within the territories subject to the same Government, there to be kept and treated 
as the Local Governineut directs during the remainder of the term of imprisonment 
ordered by the sentence > uf, fit be certihed by HT medical officer that it is necessary 
for the safety of the prisoner or others that he sbould be detained under medical 
care or treatment, then until he is discharged according to law. 

When it appears to the said Government that such prisoner has become of sound 
inind, the Local Government, by a warrant directed to the 
person having charge of the prisoner, shall remand the 
prisoner to the prison from which he was removed, if then still liablu to be kept in 

Discharge. custody, or if not, shall order hin to be discharged, 

The provisions of section nine of Act AXXVI of 1855, (relating to Lunatve 

Act XXXVI cf1854, 91. Asylums) shall apply to every person confined in a Tunatio 
tiun nine, applied tu prison- asylum under this section after the expiration of the term 
ers in lunatic asylum. of imprisonment to which he has been sentenced ; and the 
time during which he bas been so confined shall be reckoned as part of such term. 

XXXII When any person is, or has been, sentenced to imprisonment by an 

Government ofIndiamay Court, the Governor General in Council may order his 
order removal of prisoners removal during the period presembed for his iinprisonment, 
from one prison tu another. from the prison in which he is confined to any other prison in 
Bnitish India. 


Remand on recovery. 


VI—MasnaGeMeNT oF TRANSPORTED CONVICTS. 
XXXNITT. Superseded by Act LY, 1582, 8. 2. 
XXXIV. The Governor General in Council may, from time to time, prescribe 


Power to make rules as rules as to the following matters :— 
to convicts. " 


the classification of convicts ; 
their confinement, treatment, discipline, and employment ; ; . 
their punishment for misbehaviour disorderly conduct, neglect, or disobedience ; 


the manner in which the proceeds (if any)-of their employment shall be dis- 


posed of. 
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VII.—Driscuange or Coxvicts. 


XXXV, Any Court i haga age ma ib a achat twenty-fifth of Vic- 
: , toria, chapter one hundred and four, may in any case in 
Mchenry Ais eda ** which it has recommended to Her Majesty the granting 
of a free pardon to any convict, permit him to be at 
liberty on his own recognizance. 





ACT No. III or 1879. 


Passep BY THE GovEeRNon GENERAL oF INDIA. 
(Received fhe assent of the Governor General on the 8th March 1879.) 
An Act to authorize the destruction of Useless Records. 
Wauxpeas it is expedicut to provide for the destruction or other disposal of 


Preamble. uscless records, books and papers in Courts and Revenue- 
vflices; It is hereby enacted as follows: — 

ito. ‘Local 1, This Act may be called “ The Destruction of 

Psat Sak Records Act, 1570; it extends to the whole of British 


India; and it shall come into force at once. 
WI. The High Court may, from time to time, make rules respecting the disposal 
Power to High Court to by destruction or otherwise, of such records, books and papers 
make rulos for dispoml of belonging to or being in the custody of such High Court, or 


rocords, &0. the Courts of civil and criminal jurisdiction subordinate 
thereto, as the High Court may consider useless cr unworthy of being permanently 
preserved. 


So far as regards lis own Court, the Court of Small Causes in Rangoon and tbe 
Courts of tho Mayistrateus within the local linnts of his ordinary civil jurisdiction, the 
Recorder of Hangoun shall, for the purposes of this section, be deemed to be a High 
Court. 

Similar powor to Prosi- AHL Rach of the High Courts of Judicature at Fort 
dency Digh Courts with William, Madras and Bombay may from time to time make 
el to stare rules respecting the disposal, by destruction or otherwise, “ 
naivanry ou an ale ‘ ‘PeOPus sue 1 ' ’ y v ’ 
aie ae pire on : oo bouks and papers belonging to or being in the 

(a) the local Court for the relief of Insolvent Debtors held under the provisions 
of the eleventh and twelfth of Victoria, chapter twenty-one, 

(8) the local Administrator General, 

as the High Court may consider useless or unworthy of being permanently 

reserved. 

IV. The Chief Controlling Revenue-Authority may from time to time make rules 

Similar power to Chief respecting the dispusal, by destruction or otherwise, of such 
Controlling Revenue-Au-  recurds, books and papers belonging to or in the custody of 
thority. the Revenue Courts and otlices as it may consider useless or 
unworthy of being permanently preserved. 

Ve. All rules made under this Act shall, after being confirmed by the Local Gov- 

Rules when to have forco erument and sanctioned by the Governor General in Council, 
ef aw. be published in the local official Gazette, and shall thereapon 
have the force of law, 
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VI. All rules and orders heretofore made by a Local Government, a High Court 
Validation of rnles as to or a Chief Controlling Revenue-Authority for the destruo- 
destruction of documents. tion or other disposal of uselegs records, books and papers 
belonging to or in the custody of any Court or Revenuesoflico shall bo deemed to have 
had the force of law from the date on which they were made, and all such rules now in 
Das dh ean force shall continue to have the foree of law until they are 
rescinded by rules made under this Act; and no suit or other 
proceeding shall be instituted, maintained or continued against any person for the dis 
posal, by destruction or otherwise, of any records, books or papers in accordance with 
any such rules or with any order made by a Local Government, High Court. or 
Chief Controlling Revenue. Authority. 
VIL. Inthis Act “ Chief Controlling Revenue-Authority” means, in the Presidency 
Taterpeetslion-aaues of Fort St. George and the territories respectively under 
: be the administration of the Licutenant-Governors of Bengal 
and the North-Western Provinees—the Board of Revenue: in the Presidency of 
Bombay, outside Sind and the limitsof the town of Bombay—a Rovenuo Commis. 
sioner: in Sind—the Commissioner: in the Panjab—the Financial Commissioner ; 
and eleewhere—the Local iovernment or such officer as the Local Government may, by 
notification in the official Gazette, appoint in this behalf by namo or in virtue of his 
office. 
VIII. Nothing herein contained shall be deemed to authorize the destruction of 


Saving of documentskept any document which, under the provisions of any law for the 


under provision of law. time being in force, is to be kept and maintained. 
IX. The enactments specified in the Schedule hereto annoxed shall be repealed to 
Repeal of enactments. the extent mentioned in the thurd column, 


THE SCHEDULE. 
(See section 9,) 
Enactinents repealed. 


(a).—AcTS OF THE GOVERNOR GENERAL IN CoUNCIL. 
REEL EES TEE LEHI D ITIL DENA LEED LTE TELL TT CTE IE EELS 

















Number and your. , Bubjuct or short title, ° Extent of repoal. 
XX of 1875 .. The Central Provinces Laws Act, - In scction cight, clause (¢), the laat 
S75, twenty-one words. 
XVIII of 1876. w. = The Gadh Laws Art, 1876. In section thirty-nine, clause (¢), 


| tho last cighteen words, 





oe we 





(b).—Acts oF THE GoveRNon oF Boxwaay in CounNciL. 
LAS a SEIS IEE SEL ES LANE EN IY TE ESD L NTT ET PE ELEN IONE SHE EET TE DLE ISIE T EL LEELA TEE TE EL TESA ATE AIEEE ETAL TIED 
Number and year. Bubject or short title. | Extent of ropeal. 











Mey Aa ete ane al 





4 
t 
eee eee | ee 





VI of 1865 «. To authorize the destruction of ; The whole, 
'  Uecless Records in certain Courts | 
j of Bombay Presidency. 
V of 1869 . | To authorize the destruction of ' The whole, 
+ Us less Rocords in the Courts of | 
th: Province of Sind. 


(c).—RkocLation cNpER 33 Vic, c. 3. 


LALA ELLE TTT TS TIT TS TN EOE TT ETD I AN TT OTE CPS ELE ITE EEE TELAT EAT RE DS 





am sic ammonia eee - 


~ 














Number and year. Sobject or short title. Extent of repeal. 
III of 1877 .. | The A jmer Laws Regulation, 1877. In section forty, clanse (c), the last 
_ | twenty-one words. 





nell 
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it tu be tukon, 8. 4248 
acensed or his pleader rhould 
be prenent, 4. 
Power to bo exerciad only i in 
apeclal canes, 14, nele : 
Lower Court {> certify such 
evidence, 8, 428 
»w may give its 
opinion on it, 1h, mate 
may summarily reject: on sae 
421 
whether appellate Court can reshe ae 
meafter such rejection. 1b. sete 
if not mmmanty re se ted, to give 
notice of date We N42 
in dispomng ofan -- a $23 
cannot enhance sente rae JR DT oe te 
ty certify decision to Iawer Cy urt, 
v4... 247, 
may alter nature of senterce » but 
not so as to enhance it 6d, és 
cannot interfere with sentence of 
wore of accuaal whe have not 
appealod, 64. 
Judgment on Apptal — 
High Court to certity its — tu lower 
Court, which shall carry it into 
affect, SB 4z - ss 
ia final —, exceptions, 8. 430 
ordinary rulos aa to judgments apply 
ta, excopt in High Coart So 424 
accused need nut attend delivery of, 
+h. 
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APPEARANCE— 
es eT for — of bl abecond- 
Boks os of attached ‘property on 
-—, 8 eis 
lasee of warrant in lieu of ar in addi- 
tion to susumana for — 8. 90 des 
ee ee 
present in Court, 8. 9) 
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APPEARANCE, Continued— 

Arrest on breach of bond for —, 8. 92 

by pleader, of persons called upon to 
show cause against order for security 
to kecp the peace, S. 116 ate 

Bond for — before Magistrate of per- 
son releascd after eae 
S. 169 Sus 

Day for — beforo Magistrate, 8.170. 

Power to compel — of person who has 
committ:d offence a jurisdic. 


tion, S. 186 
Issue of process for — of accus cd, 
S . 204 eee eee eee 
APPELLANT— 
abatement of appeal on death of —, 
S. 431 < 


communication of Court of appeal to 
—~, 8. 4238 nite 

Presentation of appeal of —in jail, 
B. 420 

In certain cakes, tu he “heard ine er 
rejection of appeal, NS. 421 se 

Notive of ellete when to be given ba 
Ss, 422 

cannet chiar “Furht to be heard in 
appeal, S. 422 note wi 

Release of — on hail, 8. 426 


APPELLATE COURT— 
Procedure of — in cases of absence of, 
or error in, Charge — 8. 232 ine 
Powers of —. 8 423 
muy stay order fur disposal ef pros 
perty, S. Oey - we 
Sec aleo Arr FAL. 


APPLICATION— 
By EFauropean B. Sulject to be brought 
‘before the Hireh Court, 8S 456 : 
Procedure thercon, 8. 457 


ea 


Ry Provincial Subordinate Magistrate 
for issue of) ommMniseivA to examine 
witness, &, G06 $3 

for jury hy Person crdrred to show 
cuter In nuance case, S135 (4) .. 

for transfer cf case, 8. 626 

ie net a contempt, 

§. 480 move .., 
of Acts toE epee British Subjects, 
8 459 ; 
for remission or Suspension of Sentence, 
seu SENTEN( BR. 
. Teaturativn cf attached , property, 
SS. 89 oe 
appeal against order rejecting — for 
attached property, 5. 405 


APPOINTMENT— 
Effect of — made under repealed Act, 


oe a ey e 


8s 3 = 
of Public Prosecntor for particalar 
case, S. 493 
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APPOINTMENT, Continued— 

of Mayistrates and Sessions Judges, ser 
MAGISTRATE, Saasions Jevue, 

» receiver for attachment of aberon- 
der's property, S. 88 

» 6Uperior officer Gf police for mori. 
ing &c. reports of suspected cug- 
nizable offences, 8. 158 

», foreman of jury, S. 280 


APPREHENSION— 
of person Hable to be tried by Court 


Martial, 8S. 449 7 
Restoration of attached property on — 
of abaconder, 8S, 8, gay 
See also ABKEST. 
APPROVER— 


whether deposition of — before Ma- 


gistrate can be ued as cvidence af 
the trial, NS. LAN nefe . Jes 
Nee aiso ACCOMPLICE, 
ARBITRATOR— 


Evidence Act does not apply te pro- 
coedings before an —, livid. Act, 
8.1 
ARMED MEN— 
Security for keeping the puace on cen- 
viction for assembling ee, 8. 1060... 
ARMS— | 
Trial of uffonces relating te —, BL 184 
ARMY — 
Power of police te arrest suspected 
deserter from the —, 8. 54 
Power of Commumissrene a ( thie croft th. — 


ty disperse ussemibdy, 8. 14] sat 
Exemption of persons in the — fret 
#ersicc aa jurors Or asscssura, S, d20 
(1) ats or 
See aloo Miustany, 
ARREARSB— 
of maintenance, ordcr for payment of 
ce a s, 4548 note soe ace 
ARREST— 


Procedure when Police are charged 
with maltrvating persons under —, 
S GS aute . 

Puniahment of Pujice for violonse to 
pereon under —, 8. 50 note 

abuse by Police uf soa uf —, 8 54 
nols 44), 

Detention by Police of person under 

—, thed, os 

Compensation for groundless — in 
Premdency Town, 8 652 

Search of persons under —, §, 51 

. "oman, ,, 8.62 

Beisure of offensive Weapons Un person 
under —, 8 63 

of soldier to be reported t Command. 
ing officer, S. 64 note .. 

of perecns lwyond limits of British 
India, 5. 56 note 
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ARREST, Continwad— 
by Magiatrato for offence committed 
in hia pr@aence, 8 BS. 
by Magistrate for offence for which he 
may issue warrant, 8. 65 
Procedure on — of person outaide local 
rite Gf yurisdiction, Sa, 85, 86 BL, 
Reward for — of offender, 8. 87 note 
of witnesses, cee Wien rsa, 
Discharge oof peraon under — by 
Police, 8. 63 
When Publ 
8.42 
How to be made, 8 8S. 46 
In cnre of reaiatance, «8, .., 
Power of Poheoe to enter and search 
place for — of accumd, 8. 47 eis 
obstruction tuo — how ner 
S. AT pole oo. 
Forcible entry of pice © for purposes 
of — when perminsibla, 8, 48 or 
Power of polis eto Dreak open doora 
or, for hheration, in cases of—-, 8 49 
Tn case of nitual —, aecused not to 
be osubyceted to unnecosamry ree 
ntrait, S. O00 vr 


Warsait of Arret— 


when may be directed to 
Heider Ae SL 78 ow. 
Girected ty a Br digees officer, when 
may he executed by any other 
Polie ofierr, S79 sae 
Substance of — to de notifed to 
accueed, and if necessury to be 
rhewn, S. WD 7 
Peraon executing — muat have it in 
hin possesmion at the time, 8, 80 
Hole ae 
againat I: sil ny WS: rvunt, th, 60, 
Person executing, to bring prisoner 
atonce before the Cout, S. 81... 
may be cxecuted at any place in 
HBritiah India, S. &2... 
Execution of — cutnide limits of 
juriadie tion, Sa. BS-- M6 61, 
when — cannot be executed, proe 
Clamation te ba publinted, i, HT 
Jaane of — an dicu of, or in addition 
te, ativagiome, Bot) oer 
Should net iasue, when summons 
auffiesent, S. YO nufe .,, 


haund to amist in 


ese gee 


#o6 


land. 


may aeue on breach of bond for 
appearance, Bue sue 

Caunvt ree against juror oF 
nancasur, 8. 90 na dias 

whin a— may insu in sccurity- 
cava, 8.214 


Provisiens generally applicable for 
lsoue ond execution of —~, 8, 98... 
Form af —, to bein writing, of 
(rot initaatled) and iy 
andnote ... 48, 
continuance of —, 8, 75 eae 
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ARREST, Continued—~ 
Warrant of Arrest, Concluded— 
Foo for —, in non-cognifuble cases, 

8. 75 note 48 
To be in what language, 8.75 nole 48 
necessity for scaling — aa 

1b. Pe 49 
what to contain, 6b, 49 
Court issuing — may by endorse 

aa order security to be taken, 

8.76... 49 
Endorsement on — what to stato, 

tb. 49 
To whom ‘to he dirweted and by 

whom executed, S. 77 and note 49, 50 
Transfer of — for cxorutien, how 

mado, 8. 77, nute 69 
Tasund by Commanding officer ‘of 

Cantunine fie nie executed, 18, 50 

Arvest withoul warrant-— 
By police, term -— npplies to what 
cones and offences, 
N 4 (7) 16 
when police may —, 8. 64 
and nese .. 38, = 39 
when police may — an 
Kuropean, 8 64 ne 7.0 39 
when polee may — an 
offender under Railway 
and Arms Actaed 4... 89 
A Police afficor in charge 
of n station tay — va- 
gabonds, habitual rob 
bers &c., 8 G5 41, 42 
may — lunatic, S. 65 
ote 42 
by subordinate af police 0 
offver in’ charge of 
station, 8. 66 42 
of person for non-cogniz- 
able effenes, 8. 57 43 
for parpaaes of —, police 
may pursue offender 
to any yrlai eg Brith 
India, SoS w §=6«§8 
Polvo to at once take 
ail or produce offen- 
der, 8 Gv 43 
Detention of parun ar 
reated, 8 61 44 
Remand of do. do, 8 61 
nts % er © | 
Police to report all cases 
of — to whom, 8. 62 
44, 45 
when Police may — to 
alae cugninzable of- 
ence, 8. 1S! ». 89 
may -~ & person, the 
remiesion uf suapension 
of whoee sentence has 
been cancelled, 8. 401 257 
By village watchman, G, 64 wety ... 39 
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ARREST, Concluded— 
Arrest without warrant, Continusd— 
By private person, of person com- 
mitting non-bailable and cogniza- 
ble offence, 8.59... wv «48 


ASSAM— 
all Deputy Commissioners in — vested 
with special puwers,S 30 note... 27 
all offences in — to be tried before 
Court of Seasion by jury, S. 269 note 168 
Police Officers’ Regulation, II of 1883, 


Appendix ... ove 06 477-8 
ASSAULT— 
Joinder of oe in — and hurt, 
8.235 1d. we «(149 
under Sp 352, B45, 358, IP. C., com- 
poundable, 8. 345 sib . 204 


Becurity for keeping the poace on con- 
Vietion for — 8. 106 

of pulls servant, rioting and grievous 
hurt, joimderof charges of, S 225 7. 149 

Form of charge of -—on Member of 
Conner &i., Sched. Vi xxvin, (1) (2) 386 


ASSEMBLY, UNLAWFUL— 


defined, S. 227 note woe «= Co 40 
Whit Nieitratee and Police officars 

ean order an == tu disperse, S. 127 70 
any police ofheer may arrest member 

af —- S. 187 mete ! 70, 71 
Punishment for being manber of — 

rh. 71 
additional and. Special } ‘olico for sup: 

prrason of —, 14, var’ ed 


disp» rsal of, hy Civil an S j)28 Dae “1 
by Miltary force, Sa. 129, 


180 is il 
Power of commissioned Military officer 
te disperse, S. 131 te sae a2 
Certain acts done in dispersing — are 
net offences, S182 C a2 


Prosecution nigeinat certain officers for 
acta dotie in suppresaing — require 
sapiuion ofr, Gin U,8.132 =...) 72 


ASSESSOR— 
Warrant fr arrest of — not to — 


SK) ‘ie 55 
Nu foo chargeable fur summons on —, 
BUG nete .. a wee 55 


See ares Treat, 


ASSISTANCE— 


to te rendered to Magy and 
Police officers by persona, 
S. 42 = oe 33, 34 


ASSISTANT DISTRICT SUPERINTEN. 
DENT OF PoOLICE— 
or superior Police officer may be ap- 
pointed a epecsal Magistrate, 8.14.. 21 
no Pobrce-officer blow rank of — to be 
appointed Public Prosecutor, 8. 402 206 
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ASSISTANT SESSIONS JCUDGE— 
appointment of —,S. 9... su 
Jurisdiction of —, 13. note ass 
Powers of —, S 31 - aad 
Cenfirmation of sentence of —-, «4. 


Cases to be tried by —,S. 1U3 ; 
Proceduro in reference to senten ves 


submitted for nae eon by —, 
R. 3s am 
Appeal from sentence of --, 8. 408... 
Qualifications required frotii —— As res 
gards jurisdiction uver European B. 
aubjecta, S. 441 uo 
ATTACH MENT— 


When — of property of abscondor 
may Yer onlered, Ss S4 
when such order is void, S, 
Mav be dares tod er apts 

perty, SKS : o 

How to be made tn case of delta or 

other moveable property, 14, s: 

and in ease of nomoveuble 

property, 04, 

when attached prop rty in ut disposal 
of Cravg ' 4, 

when prope ty und r — Thay Ve wold, 
a er cs 

Fee for —, he nbs 

Kiestorntiun of property under —-, 8 89 

erat ites ene Bt mend, od, 

Fine after —, SB Yn 

of property . tana t. 3rd pe Peon 
ferbadds n, a4, ae 

Claim oto property umder — 4 net 
barred by sale, and can be made by 
Cyvil wurt agrainet pur hase, 94 

Lf — proceedings reyalarty conducted, 
no guit on part of abecouder wall 
he, 04 a ee 

and sale in execution of Civil Court 
. Crew curiat ctyea rate Koriestinl a and 

- by Mogostrate of absconder'a 
es BY) sve ns 

Title of Giust. tu attached property 18 
abeelute, 18, wa 

Of tmmeuveable property. in dispute, 
see Puorenry. 

Appeal against order ry jed ting applica- 
tien fur resturution of oh aie under 
— 8 41"... 

and sale cf movestle Prope rty of 
jurors an] assese rea, 8. 352 

and sae of moveable property on fur- 
frstaure oftend. = 614 

Forme sf order of atta bine TY, Be hed. 
Vo New VI, XXMIIE XLIV, XLVI, 


B80 ya! 
what pros 


LL, 220, G85, B92, 
ATTEMPT— 

fo commit cence, when trial! sum- 

mary, Sa. 260, 

261... 163, 

ro » When compound. 

abile, 8. 345 oon 
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64 
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ATTEMPT, Coneluded— 
to commiteoffence, constitutes breach 
of bond for 
Inhuviour, 8. 181 
to cacape from lawful custody, Police 
nas ariest without warrant for —, 
x ot ap 
to Onjure put lie property, Police may 
Inkerpode in care af ~~ S, 188 ioe 
joint or « parate taial of persons, ono 
of whom is charged with — to come 
mit uffenes, S&S) 239 


ATTENDANCE — 
of accused, Sa, 204, 205... 180, 


in person, when dispensed 
with, S. 205 

of witnesses before Police, 8, 160... 

before aCourt, when diae 


9 q9 


oan 


" . ponsed with, 5.608 
ATTORNEY — 

of High Court, included in term 

“Pleader,’ S. 4 (4) ane Sia 


agent of accused perron should be 
provided with a power uf —, 8, 206 


hog a e8 
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BACKERGUTNGE— 
Benches of Magistrates in —, 8.16 note 


BAIL—~ 
Search of peraons under arrest, in casos 
In Which - cannol be given, 8, bli 
Bord, see Bova. 
In case of witnesses arrested, 8. 90 note 
Acoused to he reused on -- by Polico, 
when evelouer inaufkeient, 8.169... 
Pole to tuke In banlabls cases when 
evidence suflicaenut, 8.170 ee 
whem ean ber taker frum accused 
pending trial befiare High Court or 
Srantctia Court, S 220 .,, et 
in case of lanatic necuncd, ace Le Natic. 
muy be taken for any bailable offence, 
S 496 «. 288, 
when — may be taken fur non-bailable 
offence, 3,497 .,. 
refuaed, though no 
evidence recorded, 
BK 47 note re 
when — ona bo required from ace 
C fee ah, wa 
am oan’ aie — bond how fixed, § 498 ‘s 
[dich Courter Court of Session may in 
ai Cameo order — ts by taken or 
Te fiat fe .s 454 oe 
Retire ore fete ON m= », Person ty execute 
Reoted . purport of bond, 8. 499 aa 
on cx ction of ~- bend, person to be 
releaand, fram © ustudy, §. 600 @ee 
In cas: of inaufficient —, additional 
— may be called for, 8. 501 
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BAIL, Concluded— 

Sureties may apply for discharge at 
any time, and Mago. must dischargo 
the — bond, 8. 602... 290, 291 

To bo taken from porsons arrested 
ae jurisdiction, 8. 86 ww. = 

be taken from accused, when 
" dalge disagroces with verdict, 5. 307 
may be takon ponding oe Sa. 426, 


187 


261 
decision of refer- 
ence by Presy. 
Magte. to High 
Court, 8. 4382 
decision of refer- 
once by Judye 
of Higis Court, 
S. 484 
yn» po ~e. revision, 3. 438 255 
rt eet ” by Ct. of Seasion in cone 
tempt-caan, 8.4770... 277 
by Civil or Rovenuc Court 
in contempt-cnse, S$. 478 277 
Form 0: -— bond after arrest, Sched. 
Vo (HED ac a0 
» oon preliminary en- 
quiry before Police, 


” #? ” ” 


253 


1) 2 os oo) 


9) ” "9 


ch (XXV) vos «SNS 
Wie es » On preliminary cn- 
quiry before Magis- 

trate, 6. (XLIE).., 391 
» oy WAPrant of discharye of person 
imprieoned on failure to 

give Schod. V,(ALITD) 301 


BAILABLE OF FENCE— 

defined, 8. 4 (r) eee 16 
Procedure by Magiatrate on produc. 

tion of person arrested fora — out- 

aide jurisdiction, 8. 86, 52 
Ball or bond to bo taken in case of 

8. 406 oe . 268-9 
Tablo showing —a, Sched. II 28, 376 


BARRISTER— 
we ADTOCATE, 


BAZARS— 
oe Mittrany. 


BEERBHOOM— 
area for selection of European ieee 
&o. in — S821 mots 


BENAVIOT R— 
boahedalg for gol — 
ARES— 
Bane of Magistrates in Town of —, 
one Macteruats. 
BENCHES OF Le ae 
Procedure cane of difference cf 
opinion, s" $78 223, 
BENCHES OF MAGISTRATES— 


Govt. may appoint, 8. 15 c- =so BL 
Powers of —, +4, ~~ . 22 


193 


, os SucvRtry, 
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BENCHES OF MAGISTRATES, Conelu- 

ded— 

Framing of rules for Busience of —, 
8. 16 i 23 

Subordinate to District "Magistrate, 
8.17... «= 83 

and generally to Bub- 
Div). Mage., #3.  §«=6.: 38 

not ordinarily to Sessions 
Judge, 1d. 28 
Presidency Magistrates may form, 8. 18 23 
subject to rules, 8.21 ... 24 

Warrants may be signed by any mem- 
ber of —, S. 78 uw «=—48 
Having 2nd or 3rd class powers may 
be invest«d with itelolg to try sum- 

marily, 8, 261 
In summary trinls, clerk may be em- 
powered to prepare records &c. of 
—, 8, 2H5 ... . 167 
Sce also Muaorgtpare, 


BENGATL— 
Cortain Deputy Commissioners in — 
invested with powers to try all of. 
fenees not punishable with death, 


-» 1645 


S.3U note a i 
fai ids in —, 8. 174 note 105, 106 
aren = for solor tion of gRSvES in —, 
S. 321 note. . 193 
choosing jury in Se ssions ‘Courte ee 
S. 276 sole . 173 
&.. th High Court in — ib. 173 

Form of outh for jurors in —, S 28] 
Nolte ... » 74 
3 » « Interpreters ing —, 
S$. 543 note aoe 313 

Railway accidents in —, 8. 17-4 note 
109, 110 

Rules for fixing Sessions in —, 8. 270 
wele 169, 170 

» oa levy of fines in-—, 8. 387 
note 228, 282 

»  pruidance of Police in con- 

ducting proaccotions in —, 

S 445 ante 288 

» expenses of witnesses Ac in 
—, 8. 544 mute 314, 316 

» under Prisoner’ » Testimony Act 
mi, .igpradie .. 459, 460 

. for regulation of Cantonment 
Polke in — 9h. 2. 463 

no» thx Re formatory School, Ali- 
pore, in —, 4A, $00 

Miaces of be ea m —, 5. 641 

wile 313 
Language of Courte in —. i. 556 nets 336 
Case of lunath accused to be reported 

direct to Govt. in —, SS. 466 wefe ... 370 
what ulcers to oer i ia caaa 

“ns 8. 331 nade aoe Ba 

BIGAMY — 
Sanction for prosecution for —, 8 198 198 
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BINDING-OVER— 

complainant and witnesses before Ct 
of Session to appear before High 
Court, in case of sa B sub- 
ject, 8. 449 . 

supplementary witnesses summoned 
after commitment, S 219 

to keep peace dc, see SECURITY. 


BIRTH— 
Statement mado by decvased person 
as to anvthor’s —, Evid. Act, 5. 32, 
Zit, (b) on 
duxing giarriage is con: clusive proof 
as to legitimacy, 14., 8. 112 : 


ose 


BOAT-HIRE— 
for service of aummons, S. 68 note 


BODY— 

marks of injary on — in cases of 
euddun or unnatural death, 8. 17% 
and note... 

may be sent by Police for mudical 
examination, eh, ea 

Power to dimntcr ~, 8. 1° “(3 

Troduction of — of ‘de fondant before 
High Court, 5.491... uae 


BOMBAY— 
High Court of —, pra‘ tice of choosing 
Jury an, S. 270 nule 
ules for kee ping 
Jury tere thoer 
until unelusion ef 
trial in —, 8. 296 
furtnt reference to, 
SASS note : 
ordinsey criginal 
Civil Sonal tion 
of — constilutes 
Presidency Town, 
5. 4 (A) 
% a isa Ugh Court as 
regards European 
British subjects, 
th, (5) 
Presidency of —, Code docs not gene- 
rally apply to can- 
Wwomeutein, S. 1 (3 
nor te village 
. xohice officers 
in, 1h. (dé), 
in the Kegnilations 
of — the term 
Zilla Mage. means 
only the District 
Mage, 8. 10 note 
Powers of Maga. 
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7 " in — as regards 
nulence cases, 
8. 133 note sce 
. - Inq acete in —, 8.174 


wote ... 106, 
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Presidency of —, conduct of postmertons 
z examinations in 
—, Ss, 74 wolfe woe 
ra ‘s what Magistrates 
and Police officers 
may hold inquoste 
in —, 5. 176 sote 
Power of certain 
Magus. in —, to 
taky  cognisance 
of affences come 
mitted be 
jurudictiga, 8. 186 
ry ay eee 
Powers of Mages. 
in — to tako oog- 
nizance of offon- 
con, S.1Q1 nate... 
Oflfpness triable by 
jury in —, 8. 269 
HOLE wee 
Rules for fixing 
Sessivos in 
S. 270 note foe 
Nuuber of jury in 
~~, S. 274 nole ... 
Head of village in 
— may hold in- 
queat, 8, 274 eee 
urea for soloction of 
jurors in —, 8. 831 
HOLO v6 eee 
whut officers to at- 
tend executions 
in «=, S. 88) note 
‘ Places of imprison- 
mont in =, 8. 641 
tle ... one 
Rules tur rogulatiog 
WitnGases’ OXPLELeos 
in —-, 8. 644 note 
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District Superine 
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special powors of 
usroyarde warrants 
in — &, 43 mote 
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District and Assistant 


SM. B4 rt 61-52 


NS, 66 note 
Ditto as sogards 
nuances, 9. 148 
Tuwo of —, Cudo duce not apply to 
(‘omsmissiuner of 
Police in —, 8.1 
(a).. ab 
sa te police in =, 
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BOMBAY, Ooncluded— 
Town of —, eppeals under municipal 
w of — tope tu Chief 
Mage, only; Proviso, 
8.20... we «= 4 
PA »  dustico of Peace in — 
how appointed, see 
JUsTIcCe or L'eace. 
re 9 When police in — may 
arrest without warrant, 
8.64 «. .. 88 
BOND— 


for appearance of person refusing to 
give name and residence, 8.57... 
discharge of person arrested by pene 
on giving a —, S. 63 45 
of person arrested by warrant, § ".. 49 
in another jurisdic. 
tion, S. 84 si 62 
may be taken fron person present in 
Court for his eppearnnce, 8.9) BB 
arrest on breach of, 8S. ue we = 
For keeping the peace 
» good pchaviour 
and bail — in Criminal cases exempt 
from Stamp-duty, S. 106 mete, 8.406 
note Ga, 289 
to be exocuted hy complainants nd 
witnesses before the Folice, see 
Porice, 
to bo taken from accused (and from 
his ongent) when his 
persona appearance is 
dispensed with, S$, 205 
ele 183 
Forfciture of such —~ is 
entaild by default of 
apent, at ., 133 
for attendance of complarant and w 1 
nosaes before High Court cr Sessa 


see SECUTUTY, 


Court, 8. Sh7 hie 2is, 219 
amount of baile how te be flac, 

B, 498 eee “100 
Before release on bail, pnts fi Wi Pee 

cute a —, purport there (S490, 250 
on execution ot -- porsoh te be eee 

leased from cuatody, 8. 00 QO 
dlacharge of bail —, 5. buy 200, 29) 


applicant for transfer of case may be 
required to give a—-, 8 Gl6 « 802 
any person ordered to cxeculo a—, 
may depeat cash or 
Govt. Securitica, &. B13 296 
except in case of — for 
good hehaviur, 4) 0.. | 206 
eccuacd may be ordcted to uxccute a 
o- for duly atlendance, S. 514 wete 207 
Forfeiture of —, prov edure to he ob. 
served, S.3)4 206, 297 


® - whire warrant can be 
executed, a5. ... 297 

e 8 @aly moureable pro- 
Roshy con be sviged: 


BOND, Concluded— 
Forfeiture of —, imprisonment in de- 
fault, S.614 
+ " remission of portion 
of penalty, 6b. ... 
3 . evidence as to, must 
: be taken in pre- 
sence of accused or 
agent, 1b. note... 
‘i ‘5 when order for, may 
be passed, 6... 
ey accused may also be 
prosecuted, 15... 
- + order for, may be 
appealed to, or re- 
vised by, District 
Magte,S.515 .., 
- 9 High Court or Ses- 
Honk Court may 
ag eek tolevy 
penalty. S. 510 ., 
Forms of --8, Sched. V, (HH, X. NT, 
XXV, XXVIL ALI, XLIV. ALY, 
XLVI, XLIAL L, LI, LY, Li) 


PAGE 


297 


297 


297 
297 
297 


297 


379-394 


BOOK— 

tobe kept by officer in charge Police 
Statron, for entry of information 
concerning effences, Ss. 154, 155 
89, 

BOOKS— 
Power of certain High Courts to pre- 
wcribe rules for her ping of — by 
Subordinate Courta, 8S. 653 ie 


BOTNDARIFS— 
dispute as te — of immovcablo proe 
prrty, ace Paurewry, 


BREACH— 
ef Bound, aee Bown, 
» cubtract, sanction for prosecution 
fir, 8. 1s... eae 
‘i - cf service, see SERVICE. 
» Pearce, ae Peace. 
rw dust, are CRIMINAL. 


BRIRE— 
disposal of money es asa, S. $17 


fiulé 


eee eee 


BRITISH— 
Burmuh, ae Bi nwan. 
India, Code extends tu whole cf —, 8,1 
» Warrant of armat may Le execu. 
ted atany place in —« S. 82... 
» trial of coiences committed be- 
yond —, 5. 186 site, Se, 188- 
190 116, 
1» Who are er-fio Justices of the 
Peace in aud for all —, 8. 35 
Soldier, offence committed by — where 
triahioa, see Orrence, 
Subject, as Ecnorzan Basrua Svs- 
cuce. 
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PAQE 
BUDMASHI— 
Register, should be private and open 
only to eee ne aaa S. 55 
note - 42 


BUILDING— 
Term “Place” includes a—, S.4(t7) 17 
Conditional order for prevention of 
construction of any —, S. 133 Sen, Tae 
Do. Do. i removal of, i eal to &c. 


any . 133 13 
Removal’ and sale of — by Magic 
trate’s order, 5.140... 17 
BCOY— 


removal of or injury to—, 8.163... 89 


BURDEN OF PROOF— 
sea Poor, 
BURMAH— 
Powers of District Magistrate in —, 
S. 30 ‘a ae 220 
- » Roeorder and Judicial 
Commissioner ino —, 
8. 1&5 . 115 
Offences triable by jury in —,. 269 
note . 169 
Area for wlection of jurors in —, 
S 321 secre 143 
Distrita in which trial is to be by 


jury, S Qe wede we «168 
Number of jury in —, S.uTsnote WZ 
Rules fur regulating expenses of wit- 


nessva Ac. un —, 8. Sbt nule $16, S17 
BUSINESS — 
Statement made by person in the course 
of —, Evid. Act, 5. 32 (2) oo. 6419 
C. 
CACH AK— 


All Deputy Commissioners in) — 
veated with special powers, 8.80... 26 


CALCUTTA— 
Code gencrally does not apply to Com- 
missioner of Police in 
—, 8.1 we «=o 
nor to Polico in town 
of —, 1d. ie. Ae 
xcept as especi- 
ally = provided, 
Bs. 1, 64, 64, 
&4, 22 oe 
13, 34, 45 61, 
Justices of Peace in — how appoimted, 
ace Juericna oy Pracn. 
when Police in — may arrest without 
warrant, 8. 54 es wo 39 


CALENDAR— 
Form of — of accused far trial before 
Court of Session in Bengal —, 5. ie 
nete, 8. 270 note 169 
Do. Do. in Bengal, 8. 218 note 140. 14) 
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CAMTING GROUNDS~— 
as regards nuisances, included in term 
Public Place,” 8.138 Expl... 
CANAL— 
Public to asniat Magistrates and Police 
in preventing injury to —~, 8. 43 (6) 
CANCELLATION 
of powers conferred on offcara, 8. 41 
» order as to possession of land. 8, 148 
» 06 =~) 6 fot mantcnance, 8. 488 se 
CANTON MENT — 
Act PLL of 1880, Appondis 401. 
nnd Asajatant —~ Magistrate, ., Ba. 3, 4 
Magistrate to ho Judyo of Small Cause 
Court. Tr —, id. 8. 5 one 
‘; Civil Jurisdiction of, Ap- 
pendix ees ' 
Polica, (b., S88. ¥-13 ete 463, 
Spirituous liquorsin -ge, 1., Bs, 14-20 
en 
Municipal Taxation in a 13., Ba. 2 
24 “i iss, 
Power to make ruloa in — On apo inl 
or general subjecta, 4., Se, 26-35 
46-—468 
Trial of petty offences in certain a, 
8. 1 (4) ‘5 13 
Magistrate, inn Mayiatrate in chargo 
of n Sub-Division, 8. 8 mete §=18 
7 Criminal Jurisdiction of, 


e 


sani 


of ppencdhs 463 
Scrvieo of aumtmons of Commanding 
eficer of —, 8. ON note 4 
Fixed ution of warrant issued by do, do., 
M77 nole bce ». 60 
CAPITAL SENTENCK— 
Execution of —, S. 38)... 223 
Postponems: nt of — in case of prognunt 
woman, S. 382 224 
Warrant for oxecution of - ~~, Sched. v, 
(XXXV) ... ... 889 
See also Deatu, Saxtence, 
CASE— 
Cognizable and non-cognizable — de- 
fined, 8. 4 (7) aw «= 
Summons — dé fined, 8, 4(t) 16 
Warrant — defined, 8. 4 («) we 16 
«=p, OD WARHARNT. 
Application fur transfer of a— is not 
contempt, B. 480 $78 
Dificult —» ahould not be reforred to 
a Bench, 8 6 note... 23 
Poat id He ment of part-heard — before 
ench, +, 1. 38 
iol Govt. may direct any —8 or 
class of —# committed for trial to 
be tried in any Svaaions =e 
ts. 17h x (Ll 
aoe into cognizable ~, oo 
rsh B. 
District ae to ee 
subordinate 


en oa Gee ms 


OASE, Concluded— 
Benches can now be 


of Magistrates 
empowered to deal with pale 
ous ety 8. 15 note ee 
Rules as to classes of —s to be tried 
by Beaches of Magistrates, 8.16 . 
No Judge or Magistrate to try certain 
—n, 8, 555 see 
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323 


naturo of incapacity, “4b. note 888—325 


aes inde not to try — whose tender 

of pardon has been accepted, 8. 337 
barr Beg pacers re 

« applice to, B. as 

-Aecesn SE —, se¢ Prorenty. 
one ensomonta, sce Faseuunr. 
Transfer of —s, sce Tuanwaren. 
Summary —, sec SumMARY. 


CAUTION— 
frec atatamont not to bo pyrene by 


~~, 163... © 
no aon noconsary before. 
accused, 8. 342 ne 


CENTRAL PROVINCES— 
babes: of | istrict Hagworete in —, 
80 
= of imprisonment in —, 8. 54) 


¢xamining 


Nembor of which jary ‘to consist in 
am, 8. 274 note 

Rules for regulating oxponscs of wit- 
nessce &c., in — 8. B44 nole ; 


CEPI CORFUS-- 

Power of High Court to ordur de- 
fendant to be brought in, co 
Sheriff's roturn of -—- to writ of 
attachment, 5B. 491 (f) 


OCERTIFICATE— 
under Act XXVII of 1840, not of it- 


self conclusive proof of possession, 
fS. 145 nofe.. 

of medical officer not “suflicient ty 
prove insanity, 8. 464 note 

cortain <«s receiv ablo in evidence, 
Sa. 467, 478, 4? 5 271,32 

of High Court's decision on appeal, to 
be sont to what Court, & 425 te 

of samp! Ric discharge of insane 

Bh. 674 ‘is 

of officer. in charge of jail, previous 
conviotion may be proved by, 8. $11 

of Court as to statements made by 
accused on cxaminatiun, 83. 364... 

VERTIFY— 

High Court to — its decision in cortain 

cases to Lower C.urt, Se. 423, — 


Poe igue Aieoweent cP hike 


i additional evidence to 
High Cour, . 376... 
Dion i Geexions Court, 8. 380, 
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CERTIFY, Concluded— 
Officer executing warrant of sentence 
to — manner of execution, 8. 400 


236, 
Lower Court to — additional evidence 
to Appellate Court, 8. 428 me 


CHAIBMAN— 
of Bonch of Magistrates — see Macau 
TRATE, 
CHALLENGE TO JUROR— 
Right of —, Ss. 277, 278 178, 
Decisiun as to -—, to be recorded, 


5 279 eee 
und to bo final 
t ooe 


CHANNEL— 

Jurisdiction ce naeney te 
over navigublu — leading to P ° 
‘Town, 8.19 te 

Conditional order for removal of nui- 
sance &c. from public =, 8.1383 .., 

CHAPTER — 
defined, S. 4 (v) aes wae 
CHARACTER— 

of special jurora to bo considered on 
preparing list, B. 313. 

Goad — is relevant, vid. Act, 8. 63 

Bad — not relevant, eXcopt in reply, 

0... OF ase nee 
exceptivn, td... nee 


CHARGE— 
when to be drawn up, in inquiries, see 
TNutiny. 
Formal — not pore in summons- 
case, 6. 242 
No — necessary be fore ‘fining com- 
plainant in summoens-case, 8. 250 
role 
when te be framed in warrant-casa, 
see Wantant Case. 
» absence of — in warrant-caso 
no bar to acquittal, 5. 258 note 
cannot by altered so as to make offunoce 
triable summarily, 8. 260 note 
No — necessary in cases of security for 
good tabaviour, 8 117 nas 
Neo formal — neceasary in summary 
trials when no appeal lies, 8. 263 . 
Jn warrant-caacs tried soemarily to 
be definite and trerbal, 8. 263 mote... 
In trial before Ligh Coury, when — 
or portion of — is 
unsustainabla, Judge 
may make entry ac- 
y,S 278 
Effect of entry, th. wwe 


Form af Cha 
To state offence, or by ds- 
finition, aca bs rpiane Paget cmd 
mrine 
What is implied in the charge, 8. 381 
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JTARGE, Continuel— 
Form of Charge, Continued— 


Language of —, 5. 221 
When previous conviction to be act 
ont in —, 65. “ 
effect of not stating previous 
conviction in the —, ed. 
and note a8 14-4, 
not sufficient to stats that 
accused is an old offender, 
8, 221 nate... ees 

To contain particulars na to timo, 
place and person, 3, 222 

When manner of committing offence 
should be «tated in tle —, S. 223 

In cases of theft and murder, — 
need not state manner of commit. 
ting tho offence, S. 223, Ji! 
and (ey. . 

In cases of cheating. falne evidences 4, 
obstructing public servant &&., 
must state manner of aanniinne 
offence, 8.223, Li, (4, (ey, (ad, FY 

Words in the — to be taken in tho 
sense of the Inw under which 
otfence is punishable, S. 22 

No error in charge mate ris al unless 
necised murled thereby, 8. 220... 

To set forth affenee with resonable 
particularity, 15. nofe 

Proedure on commitment without 

Bm OF “a ve Imperfect 
8. 

In “High ae Clerk af 

Crown may remedy thi 

dufect, +4. ‘ 

Altered or amended by Seasions 
Court to be ati] drawn in name uf 
Committing Magte ,S 226 nole .. 

Beenons Court cannot add a — nut 

supported by evidence 
given before Magistrate, 
6. 226 wole . Age 
but should adjourn the 
trial and direct further 
inquiry, 8. 228 note 

Any Court may alter a -— tefurc 
jadgment is pronounced, verdict 
given, or opinions of apseasors 
expressed, 8.227... 146, 

Alteration of — to be read and ex- 
plained to accused, 8. 227 ies 

Trial may proceed immediately on 

alteration of —, if 
neitber party pre- 
judiced, 8. 228 se 
Nature of prejudice dis- 
cussed, +4, mote j 
If new — prejudices 
either party, tlc Court 
may order new trial or 
adjourn trial, 8. 229 ... 
when sanction wv irr for trial 
on amended —, 5. 330 ae 
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145 
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147 
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CHARGE, Continued 
Form of Charge, Concluded— 


Recall of witnosscs aftor amendment 

of —, 8. 25] 
Effoct of twaterial error in =~, 8. 283 
147, 


Jornder of Charges— 


Beparaty ~ and acparate trial for 
each distinct offences, 
8233 
For example, under 8. 198 
LP.C., 9. 
note “a 

underse. 167, 

a5) I. P, 
: 1b. ne 

ace aa 411 
and 413, T, 
P, CU, 98..., 

under 8. 193, 
1. P. C,, 
S. 239 note 

an = rugards 

two partica 
in a riot, 

S. 239 notes 
regarda 

poraons 

charged 
with com. 
mittin 
public nul- 
aanco, 1, 

Beveral offences, part of anmo transe 
action, can be tried together in 
one —, 8. 235, | 

Three offences of anmoe kind within 

one year may be charged 
and trivd tugother, 8, 284 

what are offences of same 
kind, 4. note, 

If acta alleged constitute several 
kinds of offences, may be tried 
together, S 236, iL. 

Accused how to be tried, if acta 
constitute one offence, but when 
combined a different uffence, 
S. 236, III ; ove 

Firet heard of — huw to Lo ascer- 
tained, object of adding other 
heads ty —, 5. 255 note 

Any number uf ~s may be tried at 
onor, When st i doubtful what 
vffence has boon cuminittad, 8. 236 


” 99 
ve 9 


Fy 9 


” " AS 


Pt 
When accused charged with ae 
offence, may be convicted of ane 
other, 8. 237 
Convicts of offences included in 
offence charged, 8 ed 
nat illegal on a 
— of uffunce iteclf, 4, 236 mete ... 


Wa foregp nn be doinly charged, 
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CHARGE, Concluded— 
Joinder of Charges, Concludgd—~ 

lf Magistrate has no juriedic- 
tion over one, should commit 
all, 8. 239 note ... ee 
te — and trial of persons pur- 
chasing separate articles of stolen 
proporty, sd. a ba 
on conviction of one of several —<s, 

withdrawal of others, 8. 240. 

Charge to Jury— 
as regards evidence of accomplice, 
eee ACCOMPLICE. 

meaning of term “ Heads of —”, 
8. 867 note ee 218, 
copy of heads of — to be given tu 
accused free of coat, S. 371 
when to be given, what to 
contain, 8S 27 ee 
Court of Seanon to record heads of 
-, 4. 867 a a 
copy of heads of ~ to accompany 
appeal N. 419 ses ai 
finding, «ntence or ordor when ro- 
voraible by reason Of misdarection 
in haan: 5. 637 . eae 
copy of heads of — to be given to 
person affected if desired, 8. 645 
may be given fres of cost, 

ID, v0 ae ; 


CHARTER ACT— = 
Rtatute 24 and 25 Vic. c. 104, see 
RratuT&a, 
CHEATING— 
charge of — must act out manner of 
committing the offence, 8 223, 1. (4) 
under 8 ¥17, 1. P C., when compounds 
able, 8 346 Ss se 
charge of —, when itis duubtful what 
offenve haa been committed, 5. 236, 
hie. e Migs 
chargos of owe 8. 221 ’ dil. tee 


CHEMICAL EXAMINER— 
Report 


of ~ or of Assistant — to be 

uaad as ovidence in any 
inquiry ke, S. 6bU 

How to be used, cb. ate 

copy not reevivablu as 

evidence, 4 8 

Duty of calling for report of — les 
with the Mugistrate, S510 nore 

Articles for examination by the — to 

be deapatched by medical officer, 4d. 


CHIEF COURT, PUNJAB — 
is a High Court as regards proceed. 
ings t European tinuish Sub- 
jeota, 5S. 4 ct) sh cparte —— 
a a High Court within meaning of 
Chapter SALI S 288 ibe 
Record of evidence in —, 8. 8685 
alare of the —, or CinctLaas. 
Senior Tenge of the — ina Chief Jat 
ties, 8. 4 () ve wee 
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CHIEF JUSTICE— 
defined, 8. 4 (7) ose see 15 
to appoint dates for High Court Ses- 
sions, S. 334 195 


may appoint officer to give notice of 

sittings, 8. 335 ny ... 195 
CHIEF PRESIDENCY MAGISTRATE— 

appointed by Local Govt., 8. 18 wv «=r 

in Bombay, appeals under the law 

regwating the Bombay Municipality 


to lie to ~——e 8, 20 eae 34 
General powers of —, and power to 
make rules, 8. 21 Pe .. 2 


CHILD~ 
Joind+r of charges of culpable homicide 
and exposure of ~, 8. 235, Zé 149, 160 
maintenance of —, eee MAINTENANCE, 
power to compel restoration of ab- 
durted female —, 8. 551 «Ses 
any levitimite — of certain persons is 
an Murcupeau British Sulject, 8.4 (4) 16 
CINITTAGONG— 
Reuches of Magistrates in ——, 8.15 note 21 
CHOKIDAR— 
ace Virnauk CHoxipar. 
CHUTA NAGPORE— 
Powers of Deputy Commissioners in 


—, 5, SU note “as a +i 
CIRCULARS— 
Agra Sudder Court— 
Ituf 1862 ww. 8. 2138 nole.. 187 
64. we «=. SAT ote ., = 208 
SN. 254 mole 
6 of 1863 " eae 180 
v1 er) we ON. 466 nol¢e,., 270 
Ji of 1864 cee oO. TTY ete... «=D 
3 uf JOOS Per Se ee 55 
1& oe OU eee Ss. 300 Hole... 230 
af vf 1866 S. SS3 sofe,,, 225 
13 S. 300 mets... 210 
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CIRCULARS, Concluded — 

North Weat Provinca— 

4 of May 2, 1873... 8. 281 note... 175 
ge et Chief Court— 

V of Sup. 26, 1866 8. 868 note ., 219 

IX ,, Mar. 15, 1868 6.61 note... 44 

EX ,, Oct. 26, ,, 8.420 note... 246 

8.62 note... 45 

X ,, May 26, 1869 8.157 note... 92 
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S. 281 nute.. 175 
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XV ,, "duly a ‘i SM. 8268 note. 1b 

Cir. ,, Oct. 23, ,, S. 179 note... LIZ 

Book Cir. 1- ff, B, 218 note. 140 

Dwryab Judicial Qommissuoner — 

64 of Nov. 17, 1862 S887 nele .. 28 
24 ,, Doc. 24,1866 8. TH mote... LIZ 
2 ,, 1865 we S90 nete... 65 
OIVIL COUR: — 
see Cov xt. 
OIVIL FOROK~ 
Use of — to disperse aasombly,S.128... 0 71 
CIVIL PROCEDURE Cob — 

Chapter AXXAVI; powers Ao. of ro- 
calvers appointed for attachment of 
property oof abeconde rs, sate us 
those of reccivers appointed under 
tho —-, 8. £3 

Ba, 640, "Bal, » persone exempted under 

—~, aleg exampt from service as jurors 
BR. 320 Gy) .. . 192 
8. 643 ; — Ba. LO] nase, 16 note 7, 122 
CIVIL SUIT— 

Compensation awarded for fiivolous or 
vexatious complaint to be taken unto 
consideration in any es 
§. 250 : 156 

Order for restoration of ‘property not 
to mdice rights which may te 
established by —, 8. 522 300 

For maintenance not barred by order 
of Magistrate, 5. 48S nore 282 

CIVIL SURGEON — 

Body when to be forwarded te — for 
oxamination, 8. 174... 103 

Fonn of lettor to — to examine wound- 
ed persons and dvad bodies, 8. 174 
mace a 103, 104 

Deposition of — may be used as evi- 

oe, oo Mavrear Witness 
regarding the forwarding of 
bodies to the —~, S. 174 wate we «104 
To examine suspected lunatic, 8. 464. 263 


OLAIN— 
to be deals with as an European B. 
Subject, ave Buacress 
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CLAIM, Coneluded— 
to be dealt with as an European B. 
Subject, waiver of, 8. 4 
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(wu) note. ae AT 
8. 454 263 

to be tried, Ss. 256, 272 ... 159, 171 

to property sciaed for levy of fine, 

S. 386 note 227 

Pa ‘ anaes attachment, see Ar- 

TACHMENT. 
,», possession of property, S. 145 .. 83 
CLASSES—e 
of Criminal Courts, 8.6... 17, 168 
CLEKK— 

Loca) Govt. may allow — to preparo 
records &c.of Benches in summary 
trials, 8. 265 oe =167 

CLEKK OF THE CROW x— 

defined, 8. 4 (/) 18 

List of witnesses for defence may he 
given tu —,s. 221 136 

To prepare linta of jurors &e. in Preai- 
dency Tuwns, 8.313. 190 

Mayistrate may leave summoning of 
defence witnesses to the —, S. 216 9 138 

Charge, record, und exhibits to be sent 
tu —, on commitment, S. 218 .- «6.189 

May frame charge, or udd to or alter 
existing charge, S 226 146 

To mgn er hists of jurors &e., 

8 314 ; 190 

Swearing and affirming: affidavits be- 
fure the —5 S. 639 bee eo. S11 

CLOSED PLACE— 
sg in charge of — to allow a 
. lve a8 ee 59 
COGNIZABLE— 
cause, see Cask, 
offence, ace OFFENCE. 
COGN IZANCE— 
of offences by Sesaions Judges, Addi- 
tional, Juint and Acsie- 
tant Seasiuns Judes, 
S. 193 Gs 120 
by Magistrates, Se. 191, 
102 117-119 
by High Court, 8.194 120 
requiring sanction, Sa, 195- 
Ley ies 121-136 
COoIN— 

Search for counterfeit —, 8. 98 we «=—«4 

Charge for having in possesion coun- 
terfvit —. 8. 2235 Ji. (a) 145 

Forma of changes fur knuwing] deli- 
vering, or attempting to deliver as 

wine, counterfeit —, Sched. V 
XVI) .. ene 396-386 
19.0) @ Saag 

Trial of persons previously convicted 

of offences against —, 6. 346 we |6206 
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SOLLECTOR— 

Attachment of revenue-paving land to 
be made througk the — of “the oe 
trict, S. 8S . a 

is a Judge, 8 197 note 

Duties of — as reygarda lists of jurors 

ansosaara, are Tus al. 

of Revenue and Custems exempt from 

eerving as juror or assessor, 5. J2U 


SOLOXIES— 
Persona naturalized or domiciled in 
certain — arv European Mritish sub- 


jocta, B 4 (w) vhs se 
SOMBINATION— 
of aentences, S. 32 oa re 


SOMMANDING OFFICER— 
Duty of — in dispersing assembly, 


S 130 
ra as regards mulitary jurors, 
S. 817 eae 
SOMMENCEMENT— 
of thia Code. S. 1 bed a 
» trial, S. 271 be ed 
UM MISSION— 


Justices of Peace appointed under — 
of the High Court, contunued in 
office, B. 24 oe 

of inquiry in cases of lunacy, S. $74... 


TOMMISSIONS TO EXAMINE WIT- 
NESS ES— 
when, to whum, snd bs whom ty be 
issued ; procedure on receipt, S. G03 
Iseue of — fur cxamination of withens 
in allied State, .4. 
Issue of — in cntirely “Wiscretionary 
with the Wourt, +4. arte 
furdak Nuheen women cannut ws of 
right require iene of —, 0d. 
when evidence tuken by — ds not ad- 
missitle, 4. 
to camino witowes resident in Presi- 
dency Town, may be 
directed t Presy. Mage, 
N, 504 
Saving of High Court's 
powers to wMeue —, 16. .., 
Parties may cxamine wituess “by in- 
eerrogatorivs by pleadcr or in person, 
& Gs 
application for inne of — by Provincial 
Subordinate Magistrate, 5.606. 
Retarn of — when executed; may be 
read as evidence, 8. G7 
Reasonable adjournment to be made 
nas ae and retarm of —, 


JMMIBGIONED OFVICER—~ 
dispersion of assembly by —, 5. 130.. 
IMMISSIONER IN SINDH— 
see Acts, V of 1868, (India Council}. 
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COMMISSIONER OF POLIOE-~ 
Code dora not arply to--in Preade 

dency To@ana, 8, ee ~. 48 
Warrant of nee of person outside 
junabctivn to be forwarded to —, 

N83 61 
Person so arrested to be ‘brought bee 

fore —), S S55 eve 81 

Procedure, S$. 86 ws «=—t«C<OSKD 


COMMISSIONERS— 
seidaas a fron mervne ne ee 
S2uie) ., 191 
eras Hugh Courts may direct pros 
duction of prisoner befure — acting 
under ootnmission from the G@. GQ. 
In. S. a9l ud) sie «. «385 
Municipal ——-, eee Mu@ICIPAL, 
Chief -~ incladed in tegm Local Govt, 
S. big) mute 16 
of divisiuns may offer reward up to 
Kea. 50) for arrest of 
offender, 8.87 nef ... BS 
si . May get recorda of Bow 
swenus Court in arder to 
Bppral seman acquittal, 
S, 375 nole., ome | 


COMMITMENT 
Bur Liui-= 
Gader of — when to be made, se 
Isat tiny 
one adebs competent suthority, 
ean te quashed only by High Court, 
and only ina point of law, S. 216 187 
Test fur — made without junadice 
fiun ie whether or not necused 
has bean prejudiced, 8. 215 nute.. 188 
when ty be notifled and ty whom, 
mH. 21K... .« 189 
Iuccord of — to contain cortain 
papers, 16, mole gg S143 
. és tranelation of cunfes- 
sion or ¢xumination 
of arcumd when to 
acrumpany, thd .., =143 
of person to whom panicn has been 
tendered, 3. 3d - §6908 
Procedure: on — without a eee or 
on animproper charge, S. 226 ... 146 
When irregular — ney be mado va 
hd, 5. GRY 807 
Rules to be cbeerved in ‘making —! 
in Bengal and the Panjab, 4. 218 
nots : see 139-149 
Ts ee Cet 
High Court can take cognisance of 
any offence on —, 8. 28 nots, &, 
194 Z6, 130 
Certain —s must be to Bligh Court, 
He. 214, 447 fic a 137, 260 
lish transla mast accom 
ahr of —, 8. 318 ova stand 1890 
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COMMITMENT, Concluded— 
To Court of Seasion— 
Sessions Court can take’ cognizance 
of any offence on —, 8. 193 de 
Notice ‘of — to Sessions Court, 
8. 270 note oon oe 
To Custedy— 
eee CunTovy. 


COMMITTAL— 
of accused lunatic, 8. 469 
9) person on discharge of sureties, 8. 602 
on failure to give additional 
bail, 8. 601... we 
refuning to answer or tu pro- 
duce ducument, 8. 456... 
to High Court or Court of Session of 
person committing offence ayuinst 
administration @ justice, 8.476... 
COMMITTING MAGiISTRATE— 
exainination of accused bv — to be 
read as evidence at tmal, 8 287 
ovidence of nutices taken before — 
may be treated as evidence at trial, 


OUMMON JUROK3I— 
lista of —- for the High Court, 8. 313 
(a) we 


COMMUTATE 1x — 


9 ” 
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of acntence, 5. 403 wie 
COMPENSATION-— 
For frivolous and vexatious os 
B. 200 is 


Mecovery of, 04. 4 

Feo for warrant for levy 
of —-, 65 nite 

qarine ed he silowesl shies 
Mage, allowa complaint 
to be withdrawn, 4, 


ho chatye Heeewasery Yee 
{orn order ef - eh ws 
can only be awarded in 
WUT MAGINe ewe ed ~ 


Magistrate way ae AAC. 
Bien prosecution, 4, 

cannot be awarded ahen 
complainant bas mo a ce 
af anata, nv.) 

can be awanded even after r 


detunve has boon heard, 
ed. 2 ses 
Appellate Court) canuct 


pass onder for. 04. ; 
Tmpracnment. in default 
to follow only on fadure 
to levy, té. 
no appeal apainst order 
for —, 8B. 407 mets 
Payment of — out of fing, for injury, 
B. 545 us 
tan be given in what casce, 
td, nefe oe 819, 


order for <= to be in 
presse ace 
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COMPENSATION, Concluded— 
Payment of — Refund of —, 8. 545 
note, 547 note ais 
Payment of — to be con- 
sidered in subsequent 
civil suit, 8. 546 se 
In Presy. Towns, to persons 
gr ound- 
leasly ar- 
rested, 
8 652... 
may be ro- 
covered 
as a fine; 
imprison- 
ment in 
default 
of reco. 
very, «4, 


COMPETENT COURT— 
Miffect of conviction or acquittal bw —, 
SS. hs rele, ven vee 


COMPLAINANT -- 
to execute bend before 
peur before 
S.1tvu 
only pe reunal bond to be 
taken, s. 171 
need not accompany Police officer, 


Paties to ap. 
Magistrate, 


s. 171 eee 
not to he subjected to. “unnecessary 
restraint, 0 oe 
may be sent up inc ustody, i, io 


Effect uf abrence ef — in summouna- 

case, S247 

- 3 . in Warrarit- 

vase, S. Zou 

cannot claim of right to be heard in 

appeal S42 vate sas 
Fixpunses Gf 4, see Ex revars, 

When entited to copes of depositions 


Ai SS, Oth andy 

VUrnerrcborated evidence ‘of ~—. is suffi. 
caeph fer convirtuon, Evid. Act, 
BS 134 0.7% 


To be exanured on oath, and to sign 
his ¢Xamibation, S 2-0 

when Muagistrats, transferring ruse, 
Tay disjense with examination 
Cham rh .. 

To cxecute bend before Magistrate for 
appearance in Ehiuch Court or Sea- 
uns Court, 8.217... 

may t« detained on ‘refusal 
tu attend or to execute 


bond, 4. 
Name of — to appear on record of 
summary trial. 5. 283 ... or 


and in Presidency Magie- 

trai:'s judgment, 3. 870 

may be bound over tu prosecute Ene 
ropean Britiah Subject before High 
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COMPLAINT— 
defined, 8. 4 (a) 
does not include report of Police off- 
cor, ¢b Ki ee 
nomination of member ‘af Bench to 
recelve ——, S. 1G nete .., ous 


To Poliee—~— 

Record of dabstance of — made to 
Pohce eae eerie 
offence, 8S. 15 : ae 

Prosecution e {alec — to Poliva 
needa nu annetion af no furtber 
proceedings taken, S. 195 mute... 

ete alee PoLice, 


Ts Magistrate— 

gives jurisda tion ¢o dake cognizance 
of offenee, S19) Me 

Fee for petition of —, S. 19d nete 

Difference between ~ and sanction 
to prosecute, aes S. Lo 
note 

Mage. to at ones examine complain 
anten ceath, S Lee 


Examination te be thuraugh, not 
forma}, S 2 Geote a 
Substance af -= ts te recs meds | nied 


meted ty cunplamant and Mage, 
s4, 

when —~ ta un writhney, | amplainant 

nied notte examined fe fare trans: 

fer of came, 0h 

In writiag of cognigdde (fence 
needs uy stamp, S Ll nn /e 

Of a necueragibl offers 

Fequires } Ani swat 

h sd bat 

of pruddi servant, mtn 

Opal efbeer, and dail. 

way employe peda ney 


rturp, 05. eae 
to be ruceived at fixed deur, mune 
bered and re greate red, 14, des 


Register aft ‘ rinitsa) ~ RR, i? 
Prowedare when Mage net compe. 


tent to take cogtizane of — in 
writing, S. 20) . 
Procedure when Mage. duubte truth 
of, 8. wre 
Powers of person deputed tu inventi- 
gate ——, #6. poe 
Caution as to Using police ty Me 
Vestigate —, 8.2 2 rote “ 


when — may bee distuinsed, S. 24 3 
Nr appeal againet order of 
dsamusasal,  2U3 mote... 
further enquiry may be 
ordered ants dismissed 
~~, 1. and S.437 129, 
age. may reopen caw if 
further evidence furth- 
coming, 3. 437 mele. 
cannot be summarily dis- 
missed after issue of pro- 
cea, 8. 203 nots -o 
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COMPLAINT, CMketuded— 
To Magistrate, Comeinded— 
e Prosecution for false — 
cannot be entertained 
until orizinal — finally 
dismissod, 8. 208 nofe ... 180 
tee ian SANCTION, 
mav bo dixmisaed ifon the 
farn of it — discloace no 
offence, ah. . .. «380 
How a — once dismiased 
can be reventertained, (4. 180 
Dismiasanl of — is not an acquittal 
for purposes of S. 4, 8. 403... 238 
Th summons-caac, ace SUMMONS-CASR, 
Fiivelous or vexatious -—-, see ditto. 
Finding &e. when roversible by 
reuaon of error &e, in —, 8.637,,. 809 
COMPOSITION 
of offences, S345 ° we 204, 205 
COMPOUN hee h— 
aflegees, SO 3 as 204, 206 
areuacd ae be discharged in absence 
if romplainant in ~ offences, 8,269 162 
CONCEALMENT — 
offence of aasiating in —» of stolen 
property mas be tood summarily, 
Sweat fy, sae »» 2623 
CONDITIONAL ORDER 
for removal of public nuisance, §. 133 
72, 78 
CON FERMENT 
of puwirs, S. oo sae wv «=. 8B 
CUNF ESS TON— 
Nut to be procured by inducement, 
threat or promiac, B 163 nole .  o4 
Irrelevancy of — eo procured, 
Bevad. Act, So 24 we «48 
unions made after complete 
removal of impression 80 
caused, 4S 2s .» 416 
How far relevant, S 165 wole 14, 96 
Procedare when Poloe charged with 
extortingg ~-, 90. 05 
Punishisent for obtaining — hy hurt 
Ac , 1d, ses «= WB 
Any Magistrate, not leing a Police 
officer, can record o~, Sa, any 
364 " 216 
Procedure to be om 
errvedd, 14 96, 216 
are aleo Arc UskD, 
Nut to be recorded anloss voluntarily 
made, & l64 og 
Meiwnuranaum to be made at foot of ss 
—, 1 
Police officer who brought ‘accused not 
t be preeent when — 
ik, nole 07 
To be signed vd by accused and by Mage, 
Hae. 164, oe 215 


CONFESSION, Concluded— 
Record of — to be presumed to be 
genuine &c., 8. 164 note 
Error in reoording — how to be rec- 
tified, 8. 633 
To be translated in certain commit- 
monte, 5. 218 note aes 
When — is sufficient for conviction, 
5. 287 note. 176, 
Accused cannot be convicted by H igh 
Court or Sessions Court on — to 
Mage., if he pleads not guilty, 8. 272 
note 
Ia not legal corroboration of ovidenco 
of accomplice, 8. 837 note 
if re , should be rejected as evi- 
dence, 8. 364 note a ey 
Form of recording — of accused, b 
Admissibility of —@made to Police, 
Kvid. Act, 8. 24 qyte .. 412, 
Made to Police officer, not to be prov. 
od, 13. 8. 25 
Diffarouce batwoon — end admission 
made to Police officer, 6. note ee 
Made while in custody of Poliog, when 
can - pees against accusod, 1. 
8,2 er 
How atk of — made to Police can 
be proved, (4.4.27... 
Interpretation of this doc: 
trine, 14. nele 
Made under promise of secrecy or 
when drank é0., whan relevant, 9, 
8, 29 


Consideration ates made “by ona per- 
Bon juintly tried with 


othors fur same offence, 
Bid. Act S 80 . 
Not allowable except at 
fame trial, 04 note 
Nor when vtbers chargud 
only swith 
abetment, 4. 
Exeept under 
Bila. BP. 
C., ah. se 
nor on charge of dacoity 
and receiving atolen 


property, 94, 
nor by amending the 
charge, 6A, 


must adverecly eal substantially 

affect person making it: teat, 1)... 

of follow-acoused requires corrobora- 

tion, #4... Ses 
Compere Accomriics. 

of Pi, ernest taken in absance of 

accused, not admissible, 1, 


CONFINEMENT — 
Continuance of lawfal — not rendered 
unlawful by this Code, 8.3 ua 

Place of — of persons in Police-cus- 
tedy, B. 187 nots 
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CONFINEMENT, Concluded— 
By commissioned officer of 
orenne part of unlawful eae d 


by actibretes oOo: Do., 8.138 ... 
lunatic, see Lunatic. 
Solitary —, may be awarded by what 
Mages. 8. 82 (a), (3) 27, 
when — may bo awarded, 
BS 382 note. 
» Limit of —, ib. 
Wrongful —, defined, 8. 100 note ese 
» yg Under S, 342,1. P.C.,, is 
compoundable, 8. 346 
ecarch-warrant for per- 
son in —, 8. 100 
CONFIRMATION 
of sentence of death, veated in High 
Ct, Se, $1, 874 
27 


High Ct."s power 
of, 8.376 __,, 
to be signed by 
two Judges, 
S. 377 ia 
time for ap 
allowed before 
8. 376 - 
copy of order to 
be sent to Sca- 
siona Ct,, 8. 379 
of imprisonment excecding 3 years 
passed by Assist- 
ant Scesions 
Jadges, 8.31... 
or by specially em. 
edb District 
Lagistratea, S 34 
Calculation of sentenre which requires 
—, 8 34 note 
» aggregate sentences for 
— 8.35. 
Submission of sentences for — by Ses. 
mons Judge, 8. 380. es 
Appeal against sentence requiring — 
not to be presented until case dis. 
posed of by Sessions Court, 3 408... 
Court of — may direct order for dis- 
posal of property to be stayed &c., 
8. 820 ses 
CONFISCATION— 
where — follows conviction, jurisdic- 
tuon to try aa aaa not si 
S. 200 note... 
CONSENT— 
of accused cannot care defect of juris- 
diction, 8. 435 nels... ves 
CONSTABLE— 
certain officers above rank of — whea 
considered in charge of Police Sta- 
tion, S. 4 (¢) 
Police officer above rank of — an- 
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Dee ee 
of building. conditional order for pre- 
venting or stopping, S. 133 2, 78 
of documenta, see Doc UMENT. 
CONTEMPT— 


No fee chargeablo for process iasucd 

by Court of its own motion in cer. 

tain cases of —, 8. QO note me 65 
Sanction nectasary in certain proaccu- 

tions fur — of lawful authority of 


public servant, &. 195 121 
Jurors fuiling to attend H hg Court to 
be deemed guilty of —,S. 318 ... 191 
Summary procedure in pare casUs 
of — 3. 480 --. 278 
European Hh. "Subject not 
exempt, 2.. 278 
Application for transfer of a muit is not 
a—, 1b, note 278 
Prevarication or refusul of witness to 
give direct answer is nota —. 1d... 278 
When irrclevant ae tus witness 
may amount to —, 1b. 278 


If the Court ite lf does not procesd 
under Chap. XAXV, it cannet pro- 


avcute for — before a Mage... 1b... 278 
Supply of rations to person nmprisuned 

for — alow, . 278 
Record what to show, S, ‘tl wry 


Accused must te ape cifically charged 
und allowed to answer, 14, note... 279 
Diacharge offender on submission or 


apulogy. S. 454 e 279 
Procedure when Court forwards ac- 

cused for trind, 8. 442 .. 279 
Imprisonment or committal of witneas 

refusing *s anawer &e., 8. 484 0... 280 
Appeals from convictions in — cases, 

§. 466 sae 280, 281 
When Court cannot try — committed 

aguinat itvelf, 3 S87... . 28) 

CONTINUANCE 


of powers cf officer transferred, 8. 40 33 
of nuisance, see NUISANCE. 
of lawful cenfinement not rendered 


unlawful by this Code, 8. 2 w =6«4 
of warrant of arrest, 5. 76 w 48 
CONTINUING OFFENCE 
- place of trial of —, S. 182 o. 118 
CONTRACT— 
Sanction fur prosecation for breach of 
—, 8. 108 .. 126 
Criminal breach of — of eervice, ase 
Sexvics. 
CONTRADICTING — 


Police officer from his Diary, 8.172... 101 
CONVICT — 
Movements of cecaped — to be re- 
8. 45 36 
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ib, ba 
required by a Magistrate how to be 
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of abscouder before resturation, 8. 89 84 
of removing nuance how recovered, 
S140 77 
Conduct of prosecution by —, B, 495 287 
Standing ... may conduct pro- 
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68 


PAGR 


dl = 
20-07 
26 


2090 


156 


35 


113 


113 


206 
1G2 


6) 


204 


30) 


FiOS 

CROSS-EX AMINATION» 
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or of violent, accidental or suspicious si 

S174. 102-10 in Jury trials, S 298 .., 183 
_—y e wv : ‘ ase 

Occurrence of sudde nN, ‘unnatural or a ay eras a reasons 217 
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for appeal to be cannot be taken, 5. 488 ae «63284 
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documonts &c,S. 98 ... oo 87 
DEPOSITION— 
Correction of —, 8. 360 ... oe «214 
of witnesses examined on commission, 
how tu be troated, S. 507 eee 298 
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needs no sanction, 1d. note 123 

4 Process to prodece = for defence of 
accused, sce W smhayT-Case. 

Oral admissions as to contents of —s 
when admissible, Evid. Act, §. 22... 411 


eit 


PaGs 


DOCUMENT, P Seater 


Custody of — produced at trial, dpper, 800 
Contents “ — how proved, Evid. Act, 


Sa 61-73 480-439 
Pablic —, what isa. eb, "s. 74 . 433 
Private —, what ia a, ‘b., 8. 75 .. 488 


Preaumptions as to —a, 14., 8a. 79.00 


438-436 

Language of —a, Sa 93-08 437, 438 
Person meruly producing a — cannot 

Vig ( POsR- examined, od. S. 139 198 449 


from which witness cannot be come 

polled to reteesh his memory, 14,, 

Ss, 1S ens 452 
Production of ae &, 04, Evid. Act, 

Sa. 130-1, Ss 162 165-56, 445,483, 466 
Summons to produce <—, see SUMNONA, 
Tranalation of — produced, 8.162... 463 
Scarch wurrnant for —, seo WAankaNnt, 
Search by police for —, ae PoLtor. 


DOMICILE 


of Europenn British Subject, B. 4 (a) 16 


DVO Rew 


Breaking open =, in order to affect 
arrest, 8.48 0, 87 

to effect exit after 
entry, 5.40... 87 


+] ve 


DRAI N= 


Magistrate cannot order removal of 
chstraction of a —, 8, 133 wote, 


DUMB— 


S.147 note... a wee 74, BT 
Trial of — person, 341 wole se. «©6200 
Witnesses, Evid, Act, 8. 119 oe «448 


DUTY— 


Arrest: without warrant of pora.n ob- 
structing Policy officer in execution 
of his—, S 64 an 88 


ove 


DYING DFECLARATION— 


see DECLARATION, 


E. 


EASEMENT Sa 


Duaputes concerning Easementeam 
whip Mage. may inquire into —, 


8. 147 87 
Nature 7 Pid to be passed in —, 


tea be: merely a declara- 

tury order, = 147 note ,.. 

Limit ae to passing of order, 14. ,,. 

Dispute regarding obstruction of @ 

Grain cannot be adjudicated as a 

—, &. 147 note 87 

Right of way, or right to the flow 

of water ecruss bend of another, 
can be adjadicated as a =, gb, 

Nature of evidence pevemary te de- 
cide a =, B. 147 nots a7, 6 


3 
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PAGE 
HASEMENTS, Concluded— 
Disputes soncerning Easeyents, Oon- 
cluded=— 
District or Sub-Divisional Mage. 


can depute Subordinate 
Mage. to make a local in. 


quiry asto—,8 148... 88 
Sort of inquiry to be made, 

ib, note... 88 
Exponacs of inguiry how 

ty be paid, 16. «. 88 
Report of officor deputed is 

evidence in —, th, 88 


Report should be made 
known to the parties, 


who may rebutit, 1... 88 
Costa incurred in — for witness's 
or pleadcr’s foos, 8. 148 oo «= 
ENACTMENTS— 


eee ACTS, 


ENDORSEMENT— 
on duplicato copy of summons for 
Qovt. or Railway servant, 8.72 0... 47 
» duplicate copy of summons, is ad- 
misaible in evidence, 8. 74 wo. 48 
jy warrant of urrvst, for security, 8.76 49 
of executing offi- 
cer'sname, 8.79 60 
of name of Mage. 
&«. in whose 
jurisdiction to 
©  oxecuted, 
Su. 83, 44 .., bl 
Form of —, Sched. 
Vv, (UT) vee 879 
of ordor for attachment of alsconder's 
property outside juriediction, S. 68 53 
» ordor fur attachment and sale out- 
side jurisdiction, to recover costs of 


” 9 Ed Ad 


» 9 ” 1a 


" " 9 dd 


removing obstruction, 8S. 140 sig Ge 
» Mage. on a returned complaint, 
8. 201 és 138 
For rocovery of fino outside juriedic. 
tion, 5. 387 227 
“recovery of panalty of bond outside 
jurisdiction, S. 614... w. «296 
ENGLISH— 
Evidence taken in — when to be inter- 
preted to accused, 5. 356 210 
Local Govt, may direct evidence to be 
taken in—,S.357 213 
Judgment may bo written in—, 8. $67 217 
Memorandum of examination of ac- 
cused, when to be in —, 8.364... 215 
ENGRAVING— 
within definition of “ writing ”,8.4(¢) 13 
ENHANOEMENT— 
of sentence by High Court asa Court 
of Revision, 8. 439... .. 286 
Court cannot order of 
— of sentence on 8.483 «247 
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PAG 
ENTICING— r 
away married woman (8. 498, I. P. 0.) 
is compoundable, S. 845 204 
Joinder of charges of — away married 
woman and adultery, 8. 285, Iii. (c) 149 
Who may prosecute for “any mar- 


ried woman, 8. 199 ° oe 326 
ENTRY— 
in station diary of complaints of offen- 
ces, 8s, 164, 155 wae 89, 90 
on unsustainable charge: ite offect, 
S. 273.. 172 
not an acquittal for certain pur- 
poses, 8. 403 a «. 238 
» Charge when Judge considers ac- 
cused should not be retried after 
discharge of jury, 8. 308 .. 188 
ERROR— 
Court may correct clerical — in judg- 
ment, 8 369 we 219 
in the charge, effect of, 8, 225 145 
sf. S85 » new trial ahh to be 
ordereu, 8. 232 147, 148 
oon » OY procecdings, when 
sentence or order is 
reversible by reason 
of, 8. 537 ove 309 
ESCAPE— 
of persons arrested, how to be prevent- 
ed, 8.50... 88 
+ » iD custody when under trial, 
B. 396 note ... 235 
i » from custody, where triable, 
B. isl : vw =118 
or attempt to — from lawful custody 
rounders liable to arrust without 
warrant, 8 Of i 88 
Pursuit and recupture in case of — 
from custody, 8. 60. 45 
Abctment of — of — offenders, 
Appendix coc ave 
ESCAPED CONVICT— 
ere Convict. 
ESTOPPEL— 
dufinued, Evid. Act, 8. 116 we «6442 
of acceptor of bill of exchange &c. 06., 
S.117... 442 
», tenant as to landlord's title, 1b., B. 116 443 
EUROPEAN 
Jury hst for Sessions Court to mention 
when juror or assessor is an — OF 
an American, 8S. 321 ... oon ‘ 198 
EUROPEAN BRITISH SUBJECT— 
defined, 8. 4 (») 16 
All Acts of G.@. in Cc, ‘apply to ==, 
8. 459 ste vee 
Criminal proceedings against -— to be 
: conducted under this Code, 


except in cases under Euro- 
pean Vagrancy Act, 8.112 67 
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PacE 
sCUROPEAN BRITISH SUBJECT, Con. 
tineed— 
Justice of Peace must be an —, 8. 22 
and pote ... 24 
What Mages. alone can inquire into 
charge against —, Se. 22 note 89-24, 259 
What Sessiona, and Asstt. Neasions 
Judges can exercise ee over 
we, NS. Set 252 
Any Mage. can take cognizance of an 
offence committed by =e, NS. 22 sete, 
8.445... we 24. 250, 260 
not exempt from ordinary jurisdiction 
oa as regards offences, S. 443 


note, 450 2h, 278 
not subject to enhanced power rs of cor- 
tuin District Mages, S. 34 rete... 30 


Liability of — for offence committed 
beyond British Todia, S. ISS, and 
Appendiz ... 116, 490 

In case of doubt, place of i inquiry and 

trial of — to be decided 
by Eligh Court, S. 385... 113 
or by Reeorder, in’ Bur- 


mah, 1h... 116 
Place of trial befure the High Court, 
S, 336 vee ee 146 


Parentoge and re idence of aid 
net be recorded by Presy, Mage, 


S. 370 a 22!) 
Appeal of —, lics to “whut Court, 

BR, 408 ra 9 
“ 7 dvca not lie in certain 

casca, Ss. 411, 413 

mele - 242, 243 


Sentence on —, maximum, by Provin- 
Chis] Mup., 
8.416 . 260 
” by Court 
of Session, 
S. 449 .. 261 
“7 " rt) by Pr LBY. 
Mage, 
S. 32 (a) 27 
S. 410 |. 260 
Cemmittal of —, when to be made to 
High Court and when to Sessions 
Cuurt, &. 447 209 
Procedure cn commitment of — to 
High Court, 3. 447 


note y . £60 
a » improper commitment 
. Cuurt of Seasion, 
i. 260, 261 
Trial by te ee of minor offences 
committed by —, 5 448 26) 
Transfer by Keasions J udge of case of 
— to High Ceurt,S 449 261 
Procedure when Sessions Judge is not 
an — and accused is, 8. 450 261 
Claim of — for trial by mixed jury, 
8. 451 26} 
Summoning and empanelling 
jery,8 462. 248 


PAGB 
EUROPEAN BRITISH SUBJECT, Coan. 
cluded— 
Trial of ae a native, joey acoused, sas 
453 6 
re. native may claim 
separate trial, ¢. . 263 
Procedure on claim of person to be 
dealt with as an =, 
S 443 and avte 368 
Mage. should ask accused 
it he isun—, 8. 4 (») 
sole, and 8S. 454 and wote 
16, 263 
Omission to do so docs 
not invalidate 
procecdings, 
Ss bin 308, 809 
but rendors 
e Mage, liable 
to action for 
J ° trespass, tb, 


nolc . 809 

Decision that accuscd is not an — 
formes ground of appeal, 8.453. 268 

Waiver of Lam to be tried ss —, 8. ¢ 
(0) nets 17 

Buadure to plead “status ia 
waiver, 8 4654 |. 2638 

Legitimacy and nationality of — must 
be proved, S. 4 (4) uele 16 

Pan of -- if net admitted hy tho 
Court mast be substantiated, 1. 16 


A decturcd vagrant loses his privileges 
n8i.nw-ein India, +b. and 8S, 443 
gle 17, 269 
ree alsy A ppendiga 484 
An — convicted under 8. 22 or 8. 28 
Act EX, 1874 loses his privileges 
in India, Bed (u) note 17 
If person not un —is dealt with as such, 
proceedings are not invalid, 8. 453 264 
light of —amprope rly detained, to 
apply to be brought bo- 
fore the High Court, 
SB. 456 0... 264 
Proeedure of High Court 
on anch application, &. 
457 sas 264, 265 
Territories through which 
the Jinh Conrt may 
inpuecrdern in thin re- 
apect, BK. 458 note 265-267 
Procedure when lunatic-accused is an 
—, S. 466 note ow. B91 


EUROPEAN NOT BRITISH SUB. 
JECT— 

Where accusd is — or an American, 
not lene than half jury or 
assessors to to European or 

Ameri an, 8 460 267 
summotung snd ompanelling 

such jurors, 8. 462 

When other person juintly charged with 
an — ur American can claim separ- 

ate trial, 8. 461 ve ~. 267 
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EUROPEAN NOT BRITISH SUBJECT, 
Concinded —~ 
Criminal proceedings agnipst —- or 
American to be conducted tinder this 
Oode, 8. 468 ii .. 268 


EUROPEAN VAGRANCY ACT 
see Acre, (India Council) 1X of 1874, 
Provisions of Code do not apply to 
case whore European British Subject 
a dealt with under ~-, 8.111  ... 67 


EUROPEAN VAGRANT— 


soe VAGRANT. 
EVIDENCE 
Act 1 of 1872, Appendiz ... 402.455 
» Amendment Act, XVIIT, 1872, 
Appendia se 455, 456 
Adminsitility of — wf statements, are 
Bratemunts. 


Any proceeding in why h — ia or may 
be takon is a judicial proceeding, 
B.4(d) .. wo =O 

Appellate Court can take furthor —, 
or direct it to be taken, 6.498 0... 25] 

As to affairs of State, Evid. Act, 8.123 44 
» Matters in writing, 1b, S. 144 40 

Certificates receivable as—, Sa 487, 

474 * UTL, B74 

Confession of accused \efore Magia. 

trate, how furroceivabloas 

— nat trial, 8. 287 rote 176, 177 
when retracted, not to be 

vtod asm, 8 IGb note. 21S 

Oriminating anewer of witness not to 
be used as — againat him, Byid, Act, 


8. 132 a vs SAB 
Docamontary —, ee Document. 
Exclusion of oral by documentary — 
Evid. Act, Se, 91-100 
435.438 
asto contracts, &c , in writ- 
ing, #, 3.91 vee 495 
» oral agreemunt, 18. 8. 
2 . = 456 
»  Ianguage of document, 
ib, Se, BE-v8 |. 497-8 


Erclusion of to conteadict answers 
$o questions testing seracits, of. 
8. 153 - 451 
Faloe —, change of giving — muat at 
eat the portion af the evi- 
denew, 8 823, 74 fe LAS 
In case of — by contradic- 
tury atatementa, nol pecea- 
gary te find which of the 
two aa falee, S. 200 ware, 
; BR 967 ware 1s4, 218 
ef accomplice. witness in- 
volves withdrawal of par- 
don. 8 339 _ 398 
of witness before Police affi- 
eer, B. 161 meta, 8. 175 note 
93, 110 


EVIDENCE, Continued— 


‘alse =~, prosecution for — of accom. 
plice witness requires sanc- 
tion of High Court, 8. 839 
Two persons cannot be joined 
in one indictment _, 
8. 213 note, 8. 283 note 
137, 
see SANCTION. 

Hlow — in to -be rocorded by Mage, 
holding inquest, 8. 176... od 

How answers of accused may be trea 
edas—-,S 842 ne te 
In sufficiency of — no ground for Sea- 
sions Judge referring « commitment 
for ordors of High Court, 8. 215 note 
Tusufficient — as a ground of reference 

tu the High Court, S 438 note 

In every trinl — must be recorded 
de nove, S. 35Y nole 8 
also when casy is transferred, 
S B28 nole ,.. Ses 
means and includes what, Evid. Act, 
S. 4 ae sag 
Mode of takuig and recording Evidenevmm 
By Provincial Mage., in disputes as 
to Exsementa, 
and  pussede 
aion of pro- 
perts, 8. 356 


” rr » Mm nuisances 
cases, 8, 137 
rele - 

” - ~w? IR 8ummons- 


causes, 8. 355 
By Provincial Mage., ia Summons- 
Cas 

Miro statement that a witness 

deposed the same as a previe 

OUN Witnesa, not sufficient, 04, 

wale lien 

may be recorded as in warrant- 
cases ACS GOS 

By Sessions Court or Provincial 

Mage ..— 
in all other trials, 8. 056 

in inquires In Possession cases 

and in cases trishle by High 

Court of Court of Session, +. 

Translate oof — given in 

English, 1d - 

Examination of witness to 

show what particulary, id. 

mote 0 

Local Govt mav order — to be 

taken i mother tungue 

orm Raglsh, & $57 


Such authersts as personal 


tethe officer and ceases 
when be leaves Che 
District, 18 note 

when weaning of a word 
be duubtfin} it abould 
be transcribed, 1. 
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DENCE, Contraued=n 
Mode of taking and recording Evidence, 
Continued — 
By Seasiuna Court ocr Provincial 
Mage.— 
to be erdinarily 
narrative, S. 359 ; 
particular queation &c. may be 
recorded tn full, 1. ; 
Evidence of cach witness aa 
conctladed to be read over to 
aceused or his plewder and 
may be corrected, S. 360 
when to he interpreted to wee 
cused or hie pleader, 8 361 
Remarks respecting demeanour 
of witness to be recorded, 
S 363 
By High Court and Chief Court 

Paninh, 8. 365 
Presidency Magistrate, in cer- 

tuin cases, S, 362 i. 

must be taken on forfeiture of band, 
S. O14 vcte 

No new trial for improper admission 
Gor rejection of =, Evid. Act, 
8.167 

ofa Judge, himeclfa witness, should 

he recorded, SGU eet 

nw AD aCeomplCe, ee Accomp & 

, complainant aloneasanthoaent for 
conviction, Evid) Art, S. 134 
mors : sui a4 

Prisoners, ace Proovens’ Trert- 
WONY, 

witness to be recorded without 
delay, S. 2OS ente, SS) BG pote 

133, 

~ identification cf eld affender ia 

necrseary, When previent erties 
Vietion am charged, S 22h nore 

witness before Magistrate, when 

tInay be treated ag — in the 

caee, SS 245 

» person suspected but dis haryed, 

ace WITN sn, 

» Tepert ty Police when admiastble, 

Fvid, Aet. S. 8. Li? (kj 

Object af a law of—, Evid. Act, 
BoD mote 7 

Oral —, Evid Act. Sa. 69, 60 

Presumption as to record or meme. 
randum of —-, 1b. 8 sO 

Primary —, what is, 14., 8S. 62 a 

Question of endibility cf— te be 
left to jury, 8S. 26y note 

Secondary —, what is, Evid. Act, 
S, 63 Z Be * 

Special rules of —, see Manica 
Wresass, Previocs Convicrios, 
Cusmica, Exaxixen. 

ent of person to police cficer 
mot to be used mae against ac- 
cnsed, 8. 162 aie oe 
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145 


177 
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47 
42 


433 
4%) 


1A) 
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EVIDENCE, Conciudedm 
Mode of tating and recording Reidenee, 


Che leccdtaaf—me 
Taken on commission, eve Comitge 
ala, 


To tw sent up by police aa found, 
and not to be kept back till all te 


PAGE 


complete, 8, 170 nota 100, 101 
To be taken in presence of aceused 
or hia pleader in inquiries into 
High Court and Seasions casea, in 
SIM MONK-CAAOR, warrant-casoa, 
summary trinla, and High Court 
or Seasions Trials, 8. 358 we 200 
When — suflicient, police officer how 
to proceed, see Ponien. 
when — deficient, police officor to ree 
lense acenecd on bail, 8.169  .... 100 
when bail may gboerefused, though 
no — recorded, 8. 344 note, 8. 407 
nolr sete tev 203, 289 
what ia in certain cases of offen- 
ces committed beyond British 
India, 8. 189 as - 116 
when — may be taken in absence 
of albwconding accused, 
8. 612 coe ose 206 
Fact of abaconding &c, to 
be proved, (. nota ee 4'13) 
When — taken in one judicial proe 
ceeding is relevant in 
another Do., Evid. Act, 
R33 ais o. 420-1 
grounds for admission to 
be fully stated, 1b. mote 421 
Nature of incapacity to 
attend, discussed, #4, ... 4229 
Adminsibility of dying de- 
Claration not taken in 
presence of accused, 1, 422 
EXAMINATION— 
Medical -— of accused, when insane, 
8. 464 diss see - 268 
of accused, how recorded, 8. 364 4... 216 
Exceptions, 1b, oe §=216 
a - to be recorded in Presy. 
Mage.a judgment, 8S, 870 
f a ... 2820 
"3 - Ly Magistrate, 8. 239 note 8184 
a8 a) *9 ad to be read 
a8 Vie 
dance, 
H. 287 ... 176 
, © prior to arquittal in sum- 
mone-case, optional, 
R. 245 ss oe 4364 
: + privr to discharge in war- 
rant-caao. optional, §.263 166 
of complainant, to bo un onth, and re 
duced to writing 
and signed, 8. 200... 187 
-. ‘3 by Preay. Mage. need 
not beon oath, &.... 127 


& 


PAGE 
(XAMINATION, Concindsd—— 
of juror of aswesor, 8.204 ° wv 181 
» medical witness, 8. 509 294 
” offenders attonding Court, 8. 851... 208 


») prisoners, sce Prisonena’ Testimony, 
2 Pees rene tender of pardon, 
8. 8 
ution witnesses in absence of 
we cd © 68 
» Of witnesses, see Wrrness. 
To be entered in rocord of roman 
teal, 8. 263 ( ‘ie 
Power of Pros. o. to order prieoncr 
in jail to be hrowght ap? for examina: 
tion, §, 649 ase 


‘XOAVATION— 
Conditional ordor fof funoiag any — 
8, 138 sds 73 
of a tank, when may b&erdered, S. 133 
nate in oes 74 


196 
296 


166 
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iMECUTION— 

of decreo of Civil 
MENT. 

» sentonce, ace SENTENCK. 

ge Warrant, see WALNANT. 


AXEMPTION— 
from liability to serve aa juror or 
PS verges §. 320 « LQI-2 
from punishmont of whipping, are 
Wrrirrino, 


SXHIBICS— 
dofore Political agent, me evidence, 
Mw. 180 ss Sig 
defined, 4 ppends — 
are in no case to he deatruyed, 7 
how to be dealt with at and after trial, 
vb, ae .. 008-9 


RXHAUMATION— 
of ie power of sa tu order ~, 
8.17 aes 


‘ourt, ate ATTACH- 


116 
608 
6US 


110 


of complainants und witnesses, Court 
may onter 
payment of 
—, 8. o48 
rates fur m- 
gula ting 
thy —, &. 
ui 544 wate 314-19 

into disputes regarding pro- 
part and easemunts, S. 145 . 88 
» satemore'in the Punjab, 8. 326 wore 14 

» Witness in commitments to the High 
ce wines Wa =< 

—_ e nce, 
— 8.336 .. 138 
154 


314 
i) ‘9 A] 


f 


" » im summans- 
casa, S. 244 


of proseoution, ve ordered to be 
waid out of fina, & 545... - 
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435 


EXPERT— 
defined, Evid. Act, 8. 46... nee 
opinion of —, see OPINION, 


EXPLANATIONS— 
called for by Sessions Qudges from 
Mages., see Macisrnatrs. 


EXTE) 
ot Act, . 8. T. sees - 13 
», repeal of enactments, S. g « 14 


EXTORTION— 
Arrest of persona — habitually com- 
mit —, 5S. 65... 41, 42 
security ‘for good behaviour 
from, 5S. 110. 63 
Offence of — where triable, S. 179, 
it (c) vee see ew. «Lil 
EXTRADITION— 
for offencer committed outside British 
Indin, ippendis 490, 491 


F. 
FACT— 
appeal us matters of —, 8. 418 oe «244 
no appeal lies on, when trial by 
jury, tb. ves we «6244 
defined, Evid. Act, 8.3... .. 408 
in issue defined, Evid. Act, 5. 3 oe 403 
In jury trials, Judge to decide upon 
curtain matters of —, 5, 208 -. 182 
In jury trials, Judge muy cxpross 
opinion on any question of —, or on 
any question of mixed law and —, 
ruevant to pro sling, 13. 
Jury to decide questions of —, . 299 
» true view of aS 4b. 
No. particular number of witnesses 
required fur proof of any —, 94. 
S 134 aa 
on which dofence intends to rely, to be 
statr<l, S. 20) 180 
Relevant —, defined, Evid. Act, 8. 3 403 
Relevancy of —s, Evid. Act, 8s. 5-16 
404-410 
in jury trials, Judge 
to decide on —, 
S. 208 
Presumption as tu existence of certain 
—#, Evid. Act, S. 114... 441 
When a — ia said to be proved, Evid. 
Act, 8.4 ... Pa 
disproved, is. 
which need not be proved, 38. Sat. $6 58428-9 
FAILURE— 
of justice, what is, S. 531 neta, 8. S87 
mrte 307, 3809 
of jastion, ground for setting asbds 
sr order @o.,8:531 807 
an bash permis oen- 
or finding, when 
we charge bes bound 
S. 635 . one 
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184 
184 
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FAILURE, Concluded— 
of justice, finding, sentence &c. rever- 
sible when error in pro- 
ceedings has caused —, 
8. 537 Sas 
to obey order for removal of public 
nuisance, 8.1 36 
to plead status by Euro an British Sub- 
ject, is a waiver of claim, S. 454... 


FAITO— 
see Lioop Farr. 
FALSE— 
accused not eee for — eee 
S. 342 4 
Complaint, to Polic o, ae COMT LAINT. 
io to Muaistrate, ace SANCTION, 


Evidence, see Evipencer, Sanction. 


FARMER— 
of land, see Lany. 
FEE— 
Civil Gurgoon is entitlul to no --, 
8. 60Y note . Bak 
Court Foes Act, sce Acts (India Co wncil) 


VET of ist 
how recoverable in non- 
cogmiuable cases. 8S. 245 
mule 
Costa incarred for witacssen’ und plea- 
ders’ —ain disput. as to property 
and cascments, S. 148... 
for absolute order in ULUN b- Cases of 
nuance, S. 144 nofs 
affidavit, 8. 539 note .. 
application for recovery of com- 


v) iad 


pensation in summons-casy, 8. 250 


nile say “se 

attachment, S. 38 nots 

copies of judgments Kc., 8. 548 note 

320, 

injunction in nuisance-case, 8. 142 
note... 

medical witness other than Civil 
Surgeon, 8. 609 note 

mukAlarnamah of agent appe aring 
fur accused, 8. 205 nole 

» petition of appeal, S. 419 note 

» complaint, 8. 191 note, 


” # 
8, 200 note 118, 
» proclamation of absconder, sce Pru- 
CLAMATION. 


»» service of summons, se StUmMONs. 
ma Spr fur levy of maintenance, 
8. 490 note es use 
warrant of arrest, ove Anuest. 
No —~- ghargeable, My ied rad 
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200 


204 


53 
Hf) 
31] 
1h 
Ny) 
321 


136 


PEE, Concluded— 
No — chargeable, for process issued by 
e a Court of its own 
motion in cases of 
contempt, 8. 90 
wole en ae@ 
“ - for aummons on 
Juror OF ansOesOE 
in Seasions Court, 


8S. 03 note one 
FEMALES— 
Power to compel restoration of abduo- 
ted —, S. 551 


exempted from punishment of whip- 
ping, S. 393 (@) 
Mude of scurching =, S. 62 


ood 


FENCING — : 
tunk or wel), copdliyanal ordor for —» 
8, 133 oom eee ene 


FINA LITY ~~ 
of order on appeal, 8. 430 oe 
FINDING — 

Appellate Cvarrt may alter om in Con 
tomypt-cum, 8.45968 0, 

Appellate Court may reverse or alter 

8 423, 

urcrivedd at on "proceedings in wrong 
place, when to be reversed, 8, 631 

in subutmniotas-case not limited to ofunce 
charged mw. summons or cosaplaint, 
BS. 246 Pe 

of not guilty, when Court may record 
i trinl with uasessors, S. 280 “i 

Record of — in rontempt-cases, 8, 461 

to be cutered in record of summary 
trial, 8. 2638 o 

to etate whether or no ac acensed COM 
mitted the offence, when acquitted 
for insanity, S. 8700... 

when tavalid, if no ai has bean 


eee 


framed. 5. 635 

when reversible by re aie “of Crror &e. 
in charge or proceedings, 8. 687 .,, 

FINE— 

All monavy payable by order of a Court 
is recoverable as u —-, 8. 647 is 

Amount of — 6 Mage. may ear; 
8. 32 

cannut be inflicted in lieu of wise? 
pig, S SUS nofe 

Compensstion fur groundless arrest 
recoverable as a —, 8. 562 oa 

Coata incurred for witneests' and plea- 
ders’ expenses in posscesion cases, 
recoverable as a —, 8. 148 a 

Execntiun of sentence of —, os Same 
TENCE. 

Foo for warrant for icvy of — in nom 
cognisable case, 5. 386 nate ia 
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260 
247 


1655 


179 
379 


166 


272 
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820 
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PAGE 


FINE, COontinued— 


Imprisonment in default of —, 8.83 28-80 
is in certafn cases li. 
mited, 1. . 28 
discussed, S. 33 note 29, 30 
If — paid immediate 
information to be 
given to Supt. of 
Jail, ¢d, «. 29 
In Madras, such in- 
formation to be 
given by whom, #4. 29 
Maximum imprison- 
ment in default, if 
offence punishable 
with fino only, 1d. 29 
to bo reduced in pro- 
portion to amount 
of fine paid, 1. ... 30 
whox may bo rigor. 
ous‘und when must 
be simple, & 133 
note .., . 29, 80 
may be for any fine, 
Act J of 1868,8.5 398 
Limit of — on Europoan British Sub- 
ject, impoaed by Provin- 
cial Muge., 8S. 446 «. §=260 
and by Sessions Judyo, 
S. 440 ye we «261 


Maximum — on Speonene witnoss, 
H, 89 note ... G+ 


No appeal against ondve of — on 
naseasor, §. 332 


hole 195 
di ‘i nontence of — up 

to Ka, BOS. 413 242 
“ “i Imprisonment in 

\ifault of -~, 


to, exp, we «243 
: aA eentonce of fine 
only up to Re, 
2} in summary 
trivla, S$. 414, 

8. 415 we «2S 
on jurore apd nsdonaors for non-at- 
tendance at Scasiuns Court, 8. 839 


14, 195 

on jurors for failure to attend High 
Court may be unlimited, S. 318 2. 101 
on Witneas after attachment, 8S. SY wolfe, 64 


Paymont of cx pensos of prosecution or 
compensation out of —, 8.545  ... $19 
Property from which — may be lev = 
before and after death, 8. ‘386 mote... 226 
Reoord whon Preay. Maye. imposes — 
exceeding Rs. 200, 8S. 362 ww. 214 
Recovery of —«, Act 1,1868,8.5 ... 398 
is e oo for frivolous or vexa- 
tious complaint, sw 
Scmwone-caasg. 
, 8. B87 wore, 238, 281 


PAGER 
FINE, Concluded—~ 


Sentence of — cannot fix a term with- 
in which — is to be paid, S. 33 note 29 
Bentence of — must be specific on each 
person fined, 8. 386 note 226 
Standing crops not being moveable 
property, — cannot be levied from 
them, 8. 386 note es 227 
when sentence only of —, accusod 
need not alwaya be present to hear 


judgment, S. 366 si ~~ 217 
Warrant for levy of —, 8. 886 .. 226 
effect of, S. 387.. w. 227 


who may issuc, 8.389 ... 232 


FORCE— 
Use of civil — to disperse assembly, 


128 71 
»  Military— ,, » 5s. 129, 
130, 131 ane eee 71.2 


FOREIGN— 

Abetment of murder by — subject, sce 
Mrunen, 

Jurisdiction and Extradition Act, see 
Acts fladia Councis!) XXI, 1879. 

Subject of — State cannot be Justice 
of Peace in Preay, Towna, 8.23)... 16 

Trial of offence committed in — State, 


8S. 188 ce v3 we 116 
FOREMAN OF JURY— 

how uppointed, 8. 280... we «174 

duties uf, eb. ws «174 


when nominated by Mage, 8.138 ... 76 


FORFEITURE— 
of bond, see Bonn. 
Witneas at investigation may refuse to 
Anawer questivun tending to i 
him to —, 8. 161 a 93 
witness at inquest not to an- 
awer such questions, 8, 176 110 
FORGED DOCUMENTS— 
see DOCUMENT. 
FORGERY-- 
Search for inatrumenta of —, 5.98 ... 67 
Certain facts not relevant in a trial for 


—, Evid. Act, S. 21 note ww. 407 
FORMS-— 
Etlect of — Shanice under repealed 
Acta, S 2 -- 4 
fur iets of prisoners before a 
Court, Act XV, 1869. ~- 461 
in Schedule V, to be used saa’ 
certain powers, 8S. 554. $23 


of appointment of Police officer, Appz. 477 
» calendar of accused for trial before 
Court of Session in Bengal, S. 218 
note 139 
»» Calendar of commitments to Seasions 
Court in the Panjab, td. « idl 
»» Communication to Sessions J of 
appeal of appellant in jail, 8, 420 
mts -0 ove 


##e 
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raGR 
FOBMS, Concluded— 
of communication to Jail officer of 
result of appeal, S. 423 note 248 
r finding of acquitta) on the ground 
of lunacy, 8. 470 note 273 
» letter of co mite officer to Ses- 
sions Judgf, S. 218 note 140 
», Oaths Kc. for interpreters. S$. 543 
note 313, 314 
“cH » for witnenaes, jurors and 
interpreters, Act X, 
1873 400-402 
» Order for detention in vemos h 
8S. 39Y note rr we «6-236 
» Sammons, see Sv MMONA. 
v Warrant of arre at, sce ARREST. 
“ ps of release on uppeal, 8. 423 
ginte 250 
‘3 ms a » of appellant ¢ on 
bail, 8. 426 nofe 251 
under this Code, Schud. V 379-39 $ 
FORT 8T. GEORGE— 
see Marnas 
FORT WILLIAM— 
see CALCUTTA. 
FORWARDING — 
accused to Mage., Ss 167, 170 90, 190 
in contempt-cas, S482 279 
report of pole officer to Mage , ¥ W73 102 
recusint witness Aco in custedy, SoP7) 1A 
weapon tu Mage. by Police. 8. 170 .. 100 
FRACTURES— 
to bo described in Polbe report on 
sudden or unnatural death, S. 174... luda 
FRAUD —- 
Increase of Lain when insufficient sure- 
tics arcepted owing to —, 5. 501 290 
FRIVOLOUS COMPLAINT— 
compensation may be awarded for —, 
S 250 3 156 


G. 


GAZETTE— 

Appointment of Justicus of the Peace to 
be notified in the —, Sa. 22,23 ... 2 

Lista of Jurors for High Cuart to be 
published in —, 5. 314 

Notice of High Court Sittings to he 
given in —, 6.335. 195 

Notification in — of India of transfer 


of case by order of G. Gi.in C, 5. 527 304 
Notification in — of prolongation of 
orders in urgent nuisance-casce, 8. 
144 80 
Publication in — of rules framed by 
High Court, 8. 553 i... « 822 
GENERAL-— 
Advocate a=, we ADVOCATE. 
Clauses Act, I of 1965, Appendis , 396-8 


Governor —, se¢ GovEaXOB Gunxrar. 


Inspector <— of Police, ese Pouce. 


549 


PAGE 
GHAUT— 
Police to keep order at public—-, Apps. 678 
removal &c®of a public nuisanoe re- 
sulting from a burning —~, 8. 133 
ote oe eae aes 47 


GOOD BEHAVIOrR— 
Security for —, are Secc @try, 


GOOD FAITH — 
defined, 8. 132 wate, 8. 629 nore 72, 2306 
Acta done in —, no offence, 8.188... 73 
No auit to lio in respect of certain 
things done in =~, Sa, 140, 142. 77-79 
Procecdings not vitiated when Mage, 


erroncously proceeds in =, 8.529. 306 
GQUODS— : 
Receiving or retaining stolen —, where 
triable, 8. 180%. (4)... wo AB 
GUVERNMENT— 
Advocate, included in term Advocate 
Genernl, 8. 4 (4) 15 
Attachment of land. paying revenue 
ta —— SN SK. 68 
Conviction of person in ‘employ of — 
to be notified to his suporior, Ss, 245 
nut g ZOB note 154, 161-2 
Inspector of Kailwayas, dation of — in 
nts vlenta, S174 nole ... wwe =109 
Lata om, deflned, S. 4 (yg) note ww =: 45 


may alter limits of Divisions 
and Districts, and with 
previous sanction of G. CG. 
in (., theirnumber,8.7.. 18 
may divide mofusil Districts 
into sub-divisions&c, 8.8 18 
to appoint Sessions Judge 
to each Diviaion, 8.9 1. «148 
mity appomt Addl. Joint 
and Axsstt. Sessions Judge, 
1b. 18 
to appoint District Magis- 
trates to all Dintricta,8.10 18 
may appoint as Bub-divi- 
mcnal Magistrata any lat 
or 2nd class Magistrate, 
Ss. 13 20 
may appoint Spec in] Mages. 
in Mofusil, or delegate 
pewer of appointment 
thereof, 4 14 20, 21 
nay appoint Benelion of 
Maga, in Mofusil and con- 
fur powers thereon, 8.16 81 
can now empower Benches 
of Mages. tu deal with mis- 
collaneous cases, 8. 16 
nole 21, 322 
may make rules for 
ance of pany Mage 16 ,.. 
vint ead 
{ Prosy. Mage., - 8. ig 33 
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GOVERNMENT, Continued— 
Local —-, may appoint European Bri- 


id 


o 


99 


+] 


ba) 


#9 


9 


9 


” 


2] 


pe 


tish subject to be Justice 
of Peace outside Presy. 
Town, 8. 22 

may appoint any resident, 
not a subject of a Foreign 
Stato, to be a Juatice of 
Peace in Presy. Town, 8. 
23 2 


may auspend and remove 
Judges and Magistrates, 
and 5 ustices of Poaco ap- 
pointed by it, 8s. 26, 27... 

may invost certain District 
Mages. with powor to tr 
all offunces not punishable 
with dpath, 8. 30 ie 

may confur additional powers 
on Mug: 3., 8. 37 ee 

How tw con. . powers under 
this Code, 8. 39 Se 

may continue powors to por- 
son transferred, 8.40... 

may withdraw powers con- 
forred by itself or by offi- 
cer subordinate to iteclf, 
§. 41 

may extend period of ab- 
solute order in certain 
urgent nuisance-cases, 
sae 14h sii aa 

, diroct any cases or 

“e of cases, committed 
for trial, to bo tried in 
any Seasiona Division, 
8 178 si 

may inveat oc tain Maxes. 
and Benches with power 
to try eummaril y cer- 

tain offences, Ss. 260, 

26l a. «= 163, 

may exempt pursons from 
gurvice as jurors and as- 
era S. 820 (4) ms 

ordor evidence to be 

mi gweordud in Judge's or 
Mago.’s picnic he 
8. 856 ou 

may suspend, commute or 


ramit sentence, Na. 401, 
403 
may appoal from order of 
acquittal, 
8. 417 ae 
clear statement 
of reasons for 
appoal should 
be sent to ——} 
B. 417 note... 
powers of — as regards 
lunatics, see LU Naric. 


t Public Prose- 
a rare . 


PAGE 
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25 


27 


33 
33 


83 


80 


iii 


164 


192 


211 


237 


243 
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GOVERNMENT, Concluded— 


PAGER 


Local —, when the — may appoint 
of imprisonment, 
. 541 wwe 313 
1» =o «OMAY make rules for 
of complainants and wit- 
nesses, 8. de = 814 
» » may decide language o 
Courts, other than High 
Courts, 8. 656 325, 826 
» 9 powers of — under this 
Code are exerciseable from 
time to time, 8.557 ... 326 
+» 9» may make rules under the 
Prisoners’ Testimony Act, 
Act XV of 1869, Ss. 18, 19 
459, 460 
may *xompt any of its salaried servants 
from serving a8 jurors, 8. 313 . «190 
Pleader is ex-effieio Public Prosecutor, 
&. 493 note., «. 286 
promissory notos, deposit ‘of in lieu of 
bond, S. 613 B96 
Property seized by Polieo when to bo 
at disposal of —, 8S. 626 81 
Servant, may be cxempted from ser- 
vico ae juror or nareenor: 
S. 329 ses 194 
servico of summons on —, 
S 72 47 
Solicitor, may conduct " prosecution 
without special permission, 8. 496... 287 
Title of — to attached property of 
absaconder, 8. $8, S. 89 note 6&3. 54 
Work-houses, Appendis ... »- 480-1 
GOVERNOR-GENERAL— 
is er-oficio Justice of Peace in and for 
all British India, S. 25 25 
Members of the Council = the — aro 
do. du., 1, 25 
ee GENERAL IN couN. 
Ali Acta of the — apply to European 
British Subjects, 8. 469 267. 
can alone suspend or remove certain 
Judgue and Mages., 8. 26, Proriso.. 25 
may appoint European British Subject 
to be Justice of Peace outaide Prosy 
Town, S, 22 24 
may appoint any reaident, not a subject 
of Forvign Btate, to be Justice of 
Poace in Presy. Town, 8. 23 24, 2 
may suspend or remove a Justice of 
vace appointed by him, 8.87 ... 2 
may commute or remit ean, 
tence, . 401, 403 wed 237 
Toay appuiat Public Prosecator, 8. 493 285 
may er case or appeal, es 
‘Tranoren. 
tay in certain cases appoint an officer 
to act as a High Ooart,8.4(6) . 18 
may oro place of oe Cal- 
eutta High Court, 8. ee «196 
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rag 
JOVERNOR-GENERAL IN COUN. 


CIL, Conclated— 
Powers of — under the Code are cxer- 
cipeable from time to time, 5. 657 ... 
Present Justice of Peace to be deemed 
to be appointag by —, 5. 24 - 
Sanction of — necessary to prosceu- 
tiona for acts done in dispersing 
assemblies, 8. 133 ae as 
Sanctioa of — n to rules made 
by Local Govt., Ss. 644,653 314 
Sanction of ~— y tu alteration 
of number of Divisions or Districts, 
S. 7 ‘es oe st 
Sanction of — necessary for delegation 
of authonty to apreint nie ial 

Mago., 8. 14 


GRAN DCHILD— 
any legitimate — of certain persons 
Rei Sia British Subjuct, 8. 4 
(w) ces as iu 
GRATIFICATION — 
Form of charge of acoepting ilogal 
—, Sched. V, (XXVIII) 2 (3)... 
GRIEVOUS HURT— 
and reecuc, joindur of charges of —, 


S. 235 if/, (a) 
Charges of —, Ss. 23), 223, 234 Jie. 
144, 148, 
Form of charge of —, Sched. V, 


(SXVILI) 1 (4) se 
Ricting and assaulting public serv ant, 
joinder of chargos of —,S. 235 LU (g) 
under Sec 335, 1.2. C. is a acces 
able, S. 345 
where triable, S. 179, 1a. (6) 
GROUND&S— 
left unuccupied for sanitary or recres- 
tive purposes, included in term 
“ Public Place,’ S. 183 Expl. 
GUARDIAN— 
Cognizance of adultery to be taken only 
on complaint of husband ur —, 8. 199 
Copy of maintenance-order to be given 
to person concerned ur his —, 8. 400 
GUARDIANSHIP— 
(Juestion of — of child cannot be dealt 
with on application sas eee 
S. 488 mote... “ 
GUILTY— 
Plea of —, ace Pres. 


H. 
HABE AE CORPUS— 
git ltl High Courts of Calcutta, 


Madras to issue dipec- 
eae ke cates of—, §. 491 .. 


eae is daa ee se 


$26 


16 


386 


14 
15] 
$57 
149 


ath$ 
Yt 


73 


126 


Ade 5 | 


284 


285 


63 


HABITUAL, Concheded— 
offender, evidence of repute im ease 
Af, 8. 11? .. obs 
» previously conv icted of curtain 
—— =a ee 
» trial i Tt) 
. ee. necurity tor poe bee 
haviour may be de 
manded from, 8. 110 
who may imme 
curity, 4. 
uth of atolen role arrest of ~ _, 
S. 56 iv 
Robber, arrest of =, (3. 
security for good bchaviour 
of—,B. 1... 
Thief, arrest of —, S. 65. 
» —«BeCuTity for good behaviour of, 
S. 110 re as 
oe 
HANGING— e 
Duties of police in invoatigating cases 
uf death Ly —, se¢ Portes. 


eo 


HEADS OF VILLAGES— 
Code doe not generally affect — in 


Madrasa, S I 
bound to report certain mattora, 8. 45, 
luvestizationa by — in Madras and 
Bombay inte sudden and unnatural 
deaths, 8. 176 im ee 
HEA LV ra 


Conditional order for suppreasion of 
trade: &c. injurious to —,8 133... 

Isane oof order on urgent nnisance- 
caees tor prevention uf danger to —, 
144 8 

Whipping not to te inflicted if accused 


1s not int fit state of —, 3. 994 ,. 
HEARING— 

nies or his pleader, on appeal, 

~ 423 - oe 

ve new Judge, iv appeala, 8.4. 

ar wae » im case submitted bo 

High Coart for com- 

firrantion of sontenda, 

8. 37% ... ove 


Evidence in mofusnil to be taken io — 
of Judge or Magu., 8. 166 
Fact of confessiva, made before § 

or trial, ling taken in — of 
to be coptified, 5. 166 , i 
Mage. or Judge tu ovrtify that aseused’s 
examination wae teken in his ~—, 
bs, 364 ose ove 
of application for transfor of cae, 
24 hours to elapse after notine, 8. 626 
of cane, proof of service of summons 
when rns uficer nut peesent a6 
— 5, Tae 
of parties, optional with Gourt of Revi~ 
sion ; acumaed to be hened in cortain 
canes, Se, 430, 440) me 


ewe 


rage 


41 
41 


63 
41 


18 
36 


108 


7a 


79 
233 


247 
263 


223 
210 


216 
303 


48 
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HIGH COURT— 
Advocate, Vakil or Attorney of a — 
included in term “ Pleadot”’, 8. 4 (x) 


Advocate-General may lay informa 
tion of any offence befure the — 
and may withdraw from ProMecuoP 
8. 194 note.. 

Affidavit hofore — exompt from amp 
duty, 5639 note bs 

Affidavits and aiirnatione to be aiuea 

before the —, 8. 639 

Feo for affidavit to be 
used before the —, 
1b. note . 


Appeal by Government scratniat siick 
of acquittal lien to —, 5. 417 — 
Asa Court of Steviaion can add ordor 
for security to kgep peace, when 
discharging a rule, §, 106 note 
Chartered —s may ma ‘o rules for in- 
spection of records, 8. 653 aa 
Commitmont to the —, see COMMITMENT. 
English trans- 
lation to ac- 
company = ro- 
cord, 8. 218... 
vharge and ex- 
hibits to be 
forwarded to 


6? oo 


Clerk of 
Crown, «4... 
” - witnesses = fur 


defence muy 

be summoned 

by the Clerk 

of the Crown, 

8, 216 ae 

Confirmation of sontonce hy the —, 
ace BENTRNCE 


defined, 8. 4 (') 

” as reganis trials before tho —, 
8. 266 

Evidence how to be recorded in Char. 
tered —a, 5. 865 hs 

How the — can take cognizance of an 
offences, S. 28 wote, 8. 194 26, 

Inquiry into cases triable by the —, 
one UNQUINT, 


Ja of tho — are ex-officio Justices 
Peace in and for all British India, 
8. 35 
may take cognisanco of any fe on 
commitment to it, 8. 28 note, 8 oh 
may try all offoncce under lawe other 
the Penal Code, 8 29 
may transfor a case from one Court to 
another, 8.175 note... 
taay transfer case or iteelftry it, S. 636 
salt gy ghee a 
make rales for kve ary 
Te gether till conclusion of 
trial, 8. 306 — 


PAGE 


15 


121 
$11 


$11 


311 


139 


139 


138 


15 
168 


25 


120 
26 
111 


182 


PAGE 
HIGH COURT, Coneluded—~ 

may make Rules for Bombay —, 8. 296 
note 182 

may reduce bail, or order admission to 
bail in any case, 8S. 498 «. §=290 

only the — can quash commitment once 
made by competent Mage. and only 
on a point of law, 8, 216 -. 187 
other than Chartered — on what 
matters may make rules,8. 558 ... 823 
Powers of — in sccurity cascs, see 
Security. 
- » a8 to Habeas Corpus, 
8.491 . 285 
3 » in Case of material 
error in charge, 
S. 232 ... -.. 147-8 

Practice in Bombay and Calcutta — 
regarding chovsing of jury, S. 276 
note 173 

Present Justices of Peace in Mofussil 
appointed by, continued, 8,24 ... 25 

Procedure of -—— when it considers a 
person likely to occasion &c. a breach 
of the peace, 8S. 108... 62 

Procedure if the — sits outside Presy. 
Town, 8. 316 191 

Proceedings when to be forwarded to 
—, when accused docs not under. 
atand them, 8S. $41... 199, 200 

Reference to —, see REPEBENCE, 

e 9) When Judge disagrees with 
verdict of jury, ece TRIAL. 

Revision by —, see Revision. 

Right of European British subject un. 
lawfully detained to apply to be 
brought before the —, S. 456 ¢¢ seq. 264-7 

Sanction of — necessary for prosecu. 
tion for falae evidence of accomplice 
witnesa, S. 339 .. 198 

To confirm sentence of death, 8.31... 27 

» decide, in case of doubt, where 
off nt ¢ ix to be tried, 
&e 8. 185 . 116 
mtaning ae term —, in 
British Burmah, in 
such casos 4, we «ALS 

Trial before —, owe Tia. 

What eentences the — can pass,S8.81 27 

will not alluw objection to be taken to 
jurisdiction, on revision in certain 
casea, S. 192 note 119 

What Magistrates a commit to — 

S. 206 se -. 133 
HOMICIDE— . 
where triable, 8. 179, Tl. (a) . 221 
HOSPITAL— 

Certain — assistants exempt from serv- 

ing as Pern Seem eeean) 
note ee o. §=198 
HOUSE— 

breaker, who may arrest with warrant 

habitual —, 8. 55 .— @ 
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PAGS 
HOUSE, Concludei— 
breaker, security of good behaviour 
from habitual —, 8. 110.. 63 
breaking, possession of implement of 
— renders liable to arrest 
by Rolice without warrant, 
R. 6 hs «=o 8B 
» and =  aduitery, joinder of 
charges of —, 8.235 HI. (hb) 149 
Door or window of — may be broken 
to effect arrest, 8. 48 37 
or for purposes of liberation, after 
entry to cffect arrest. 8. 49 7 
included within term © Place," 8 4 ie 17 
Trespass, under, NS. 445 1. P. C., 
tnable summarily, 8. 360. 167 
and is cumpoundable, 8.345 20H 
HURT— 
Grievous —, where triable, 8. 179 TN. 
(6) wt as . WL) 
under Sa. 323,324, 334, 335. 337, 338, 
1. P. C. is compoundalble, 8. 345 204 
under, 8.329 1. P.C. triable summa- 
rily, 8. 260 162 
and haaault, yonder of charges, Ss. 233 
Hl. () iy 
» robbery, do. do. 8. 235 TL (m) 169 
HUSBAND— 
Assont of — nucesaary, in prosecutiva 
for adultery, 8.199 0 .. w» 126 
and wife, see MainTExXANCK. 
I 
IDIOT— 
included within term “ lunatic,” 8, 464 
mole fe Se vee 269 
Who may compound un offence on Li - 
half of an =, 5. 345 20% 
ILLEGaL CUSTODY— 
ae lll Pe before High Coart a foe 
in —, 8. 401 285 
ILLEGITIMATE CHILD 
Maintenauce uf —, Ss. 488-490 281-251 
ILLNESS 
of officer in charge of Police Station 
provided for, 8. 4 (0) ... 16 
of prisoner at bar in trial bofore High 
Court or Svesions Court, 8S. 283 .... 175 
IMMOVEABLE PROPERTY— 
See Paorunry. 
IMPARTIAL— 
High Court may transfer case when — 
inquiry ur trial cannot be had, 
GS. 526 («) ... Sas roe 802 
INPpotnpD— 
Power to — document or other thiag 
prodaced before a Court, 5.104 ... 59 
IMPRISON MENT 
er of om whieh pores be awarded 
trates, & 83 i a7, 28 


IMPRISONMENT, Coneladed— 
Amount of — which may be yale 


PAR 


by Assistant Sessions 
Judgo, 8. 3 a1 
and by = i empo- 
wored M . 84 
Certain sentences of — to ‘confirmed 
by Somions Judge, Ss, 31, 34 27, 80 
Defined, S 32 sods 268 
for neglect to comply with order to 
muintain wife, éc, 8. 484 280 
How acntenoe of = rey uiring confirma. 
tion is to be calculated, 8S. Sbinole ... 30 
in default of fine, 8. 32 wote 38 
iy » ons hor frivolous and vexa- 
tious complaint, ass 
SuMMONG-CABR, 
- >» ~=Citnpored on jurors in 
High Court to be 
vil Jai,8.318... 191 
J » 5, “also on jurors in Sea- 
sions Court, S. 3382 1095 
+ » ov for groundloas arrest, 
8. 632 |. . Ooo 
in default of security, ace Srcumiry 
in xummary trial, not to excoed 3 
months, S, 262 166 
of witness refusing tu auswor, &6., 
b. 444 380 
on failure to recover penalty of bond, 
S. O14 297 
Persons sentenced to more than 6 
yvars’ — not punishable with whip- 
ping, 6. 303 238 
Sentence uf — how executed, see Bux 
TENCR, 
When Local Govt. may appoint place 
of —, 8. G41 aie 1 318 
INADMISSIBLE 
Judye to provont production — of evi- 
dence, in jury trials, 8. 208 vo «=o 8 
INCREASING-- 
amount of bail, 8. G01... ~» 800 
INDIA— 
sce Bastian TNpta. : 
INDIAN PENAL CODE— 
ate Punwan Coms, 
INDUCEMENT<= 
to confess not to be offered by polloe- 
officer, 8. 163 84 
not ty hy of.red ty accused to make 
dix:lonure or withhold knowledge, 
8. 343 spa ave aw 208 
INFERENCE— 
t te drawn from accused refudag 
to anawer questions or giving fales 
answer, S. 342 oe sen 200 
IN FORMATION— 
as to likelihood of brenab of the’ peace, 
order to show canse, #, 307 ws 61 
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INFORMATION, Coneluded— 
as to dispute concerning Jand; pro- 


cedu re, 

8. 145 82 
” 9 i easements . 

procedure, 

8.147 |. 87 


»» oceurrenco of sudden or unna- 
tural death ; procedure, 8. 174 

102, 108 
causing suspicion of cognizable of- 


fonce; procedure, 8.154... 89 

and of non-cognizable offence, 
8. 155 a .. 90 
Cognisance of offences upon —, 8.191 117 


Discharge of person implicated by — 
as regards probable breach of peace 
&c., 8 119 .. & 68 
from privao pernon, procec dings void 
when Mago. not empowered takes 


cognizance upon, 8. h30 306 
Issue of order to habitual offenders on 
receipt of —, 5. 110 63 
Issuo of order +> vagrants on receipt 
of —, 8. 109 ,,, 62, 63 
ses warrant on receipt of — for 
arrest of person ee to 
show cauro, S. 114 65 
of certain offences, Public to give —, 
8. 44 ete 3h 
», design to commit cognizable offence, 
8. 150 §8 


y Seizure of falao weights and men. 
sures to be at once given to 
Mago., 8. 153 &9 

Order for showing causo under 8s. 107, 

109, 110 to give substance of —, 
8.112 
Paasing conditional order for removal 
of nuisance on receipt of, 5. 133 
‘2, 78 
Police may arrest without warrant on 
receipt of — of cognizable cffcace, 
8. 64 38 
Power of High Court or Sessions Court 
to call for further ==, on failure to 
comply with order for security, 


B. 123 69 
regardin apprehended breach of the 

ay bb 8.117 66 
capantiug cortain matters, cortain 

parsons bound to give a 8. 45 35 
required by Jury, to be asked by 

foreman, 8, 280 W744 


Requiring attendance of witnesses at 
investigation upon —, 8. 160 . 
to Magistrate, soarch of place suspect. 
ed to contain stolen pice &e, 


INGRESS— 
into place to effect arrest, 8. 47 - «87 
Procedure when — not cbe 
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INGRESS, Concluded— 
into closed place to execute search 
warrant, 8. 102 see » 69 


INHABITANTS—= 
Person executing searph-warrant to 
invite attendance of two or more 
neighbouring —, 8. 103 59 
Police-inquest to be held in presence of 
two or more neighbouring —, who 
are to sign Police Officer’s report, 


8.174 103 
Power of police to summon — to at- 
tend inquest, 8. 175 110 
INJUNCTION— 
pending | inquiry aa to public nuisance, 
.i4 78, 79 
eatin inquiry by jury, ‘form of —, 
Sched, V, No. XIX 384 


INJIURY— 

Arrest of person who habitually puts 
others in fear of ~ for purposes of 
extortion, 8 60 42 

Police officer may interpose of his own 
authority to prevent — to public 
property, removal or — of any pub- 
lic Jandmark, or buoy, or other 
miark used in navigation, 8.152 | 89 

Publie when bound to assist Mage. or 
Police tu prevent — to railway, 
canal, telegraph or public property, 

B. 42 33 

Excess — not to be caused in dispers- 
ing assembly by military force, 

&, 180 a1 

Marks of — to be described in Police 


officer's report on inquest, 8.174. 108 
Power of Muye to tuke steps tu pre 

vent —, ponding inquiry, 8. 142 78, 79 
Power to issne myunction to prevent 

—, in uuisance-cuses, pending in- 

quiry, 14 78, 79 
to pubhe healt h urcomfort, conditional | 

order for suppression of trade &c, 

causing, S133 73 


to pawers by, condi tional order for 
removal dc. of building hkely to 
cause, td, 42 

to persons lawfully employ ‘ed, issue of 
order in urgent DWsADCO-Case CO pres 
vent, 8. 144, 

to person or prope rty, security for 
keeping peace on conviction for 
threatening, 8. 106 ee a. 60 


INNOCENT PULRCHASER— 
payment tu — of money found on ace 
cused, S. 819 ane oe 


INQUEST— 
Magistrates empowored to hold, 8. 174 108 
Duties of police in — in Bengal, Bom- 
bay, N. W. Provinces, 8. 174ne¢e 104-107 
in accidents on State Railways, id. 107-109 
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YAGER 
Proceedings in magisterial — may 
not be called for by superior Court, 

8. 435 254 
Proceedings not vitiated if held by 

Mago, not empowered, 8.529 (¢) 306 

INQUIRY— ‘ 

Adjourned —, postponement of, see 


Rewaxp. 
All Cuurts to be open ty the public: 
exception, S. 352 209 


Any person in Court during — may be 
detained if evidence implicates: him 


in any offence, S551 208 
by Mage. into death of person while 

in police custody, 8.276 110 
Court may uae poltce-daaries at —, 

8 17: ae . JOL 
De Aaa S. 4 (°) 15 


Dispomal of property produced at —, 
see PROPERTY, 
Every accused at — has right to be 
defended by an Pleader, S Ya0 _, 199 
Examination of accused at - ’ Court 
MAY €XAMI ace 
Cute at any stage, 
nnd must do as ite 
f. re hie: 4 “i jee] or 
for deferno, S 342 200 


” py BO cath ty bee abi. 

istered to ue cufe 

cd, ed 200 
Pa » Accused not punish. 

abie for false un 

awors, dA, 200 
‘e » Exanmimation net to 

he inquisitorial, 4, 

riche ., 261 
% » Answer of accused 


hicswy ter beet tre teal 
aaevrdenre, S, 642 200 


“3 © Particulars tu be 
shewn in, th, wale 201-2 
tT} t8 no re thaeni iM by JeTGe 


Mise or threat to 
be ox rr ised om ace 
cused, S . 343 202 
Evidence how to be taken and recorded 
in all inquiries, se Ravinence. 
Into ase Spin regarding Easements, aee 
LASEMENTS, 

» possesion casce, how conducted 

see Pork ery. 

» Securify ditto see Secrvnity, 
In wrong place, we Leeict Laxinips. 

Tesue of search warrant for purposes of 


—8.96 56, 57 
Local — in dispute regarding land, 

S. 148 88 
Place of — or trial of offence, we Or- 

YENCR. ° 


Power to record confession and state- 
ments before commencement of —, 
8. 164 aye eae ave 96 
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Procedure when accused, though not 
inaane, does not understand pro- 
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ceedings, 8, 341 ‘, 199-200 


Procedure for production of document 
in custody of Postal or Telograph 
Department, B.S . ax 

Provedarn: in — or trial in cases: which 
the Mage. cannet dispose of, 8. 346 

Procedure when accused is of une 
sound mind, ae Lunarie. 

Summons to produce decument &e, ree 
quired for purposes of —, 8. 04 


ore 


Inquiries inte carea triable by High 


Conrt or Nessione Court, 


who may commit for trial, 8. 206 

a8 role, in person triable by Sessions 
Court to be committed to High 
Court, 12 Me 

Mage to hear @ll evidence i In pre- 
ance of aeeused, and to “call for 
further eva dence, 8S 208 

Evidence te be recordud without 
delay, 6 nate 

Pact alccmtoteovaconiatan depoai- 
trod and atateme nts, 0h. 
Remand can only be sufficient rea- 
Maiti, rh, oe 

In enous caena, Mage, bound to 
witourn =, af further evidence 
These hea hd, 5, 

when ues used to he. ‘discharged, 
Ny) 

Examination of accneed before dis- 
charge, to lo of what nature, 8, 209 
nil mole 


a of Mage. in —, 'B. 200 note, 


21s note 134, 


Mase Leund to record statement 
which accusd wishes to paar 
S. 209 rule 

Charge, when to be framud, 8. 210 | 
‘5 to be read and explained 

ty accused, 16. 
yo frees copy to be given to 
acenmed, th. 
»  tostate offence « charged, ib 
‘ effect of omission to prepare 
a—,S. 536 

Separate charge t be drawn up, in 
cama of riot, 
againat cach 
Jrarty, 8. 213 
note 

in cases of false 


evidence, against 


each accused 4, 

Perwn outaide Presy. Town charged 

jointly with European British 

Subject tu be committed cia 
Curt, Ss. 214 

On charge being explained, eS aad 

to at once give in list of witnesses 


133 
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133 
188 
133 
133 


184 
184 


134 
136 
185 
185 
186 


138 
135 
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INQUIRY, Continued— 

Inguiries into eases triable by High 

Court or Seasons Court, Continued — 
to be summoned for defence, 


8. 211 + re 

Further list may 

be subsequently 

given, 1. 

Mage. may sum- 

mon and examine 

any witness in 

accused’s list, 

_ §. 212 a 

Order of commitment whon to be 


mado, §. 213 is abs 
t Presy. Mage. to 


All Magos. 
record briefly reasons for com- 
mitment, 8.213 ... i 
Roaséns what to show, 
‘ {6 mote 7 
Oommitmont to be made In cases of 
doubt, 44. ... i” 
Daty of Mage. when offenco falis 
under two sections, one cognizabl. 
by him anu the othor not, #5. note 
Duty of Mago. whon death results 
from injurics inflicted by accused, 
8.288 note, 8. 847 note 137, 
of Mago. when accused was 
insany at time of committal of 
offence, S. 2138 nots = 
Mage. ahould commit all, when 
sovoral persons charged with diffor- 
eat offences, 8: 213 note, S. 347 


187, 


note bes a 
Commitmont of person who appears 
by agont not necessarily illegal, 
8. 218 note os dss 
Mage. about to go on leavo should 
not commit only because defence 
witness absent, 14... 
Proceduro when Mage. trying a 
caso, finda that it should be com 
mitted, 8. 847 ~ aif 
Mage. should only com- 
mit when proper pun- 
jechmont is more than 

he can award, 14. note 
. should not cenvict 
of lesser offence, whon 
evidence shows offence 
beyond juriadiction, 1. 
Habitual offender to be 
committed, S.348 
Oommitment once made by com- 
an rai can - i hots only 
igh Court an on point 
law, 8. 215 5 j Si 
Im case of egal commitment to 
Sessions Court, J to refer 
case for orders of High Court, 

8. 215... owe ac 
Iomffici 6vi- 
dooce ia 08 ground 
for sach reference, <4. 
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137 
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INQUIRY, Concluded— 

Ingutvics into cases triable by High 
Court or Sessions Court, Concluded— 
Mage. may commit on evidence 

ee 
Mage. to summon witness included 
in accused's list, S. 216 vee 
may refuse to summon 
any particular witness 
for reasons recorded,td. 
cannot refuse to sum- 
mon all in a body, 
S. 216 note fe 
Deposit for expenses of accused’s 
witnoss cannot be forfeited to 
Govt., 8. 216 note | oF 
Complainant and witnesses to give 
bond for attendance before High 
Court or Sessions Court, 8. 217 |. 
Refusal to give bond or 
to attend entails deten- 
tion in custody, 8. 217 
Commitment to be notified to whom, 
8.218 a ae 
Charge and exhibits to be forwarded 
to High Court or Sessions Court, 
§. 218 Sa a as 
If commitment to High Court, 
English translation of record to 
be forwarded, S 218... “0 
Names of witnesses to be entered on 
back of charge, S. 218 nate ... 
Mage may summon and cxamine 
supplementary  witaceses after 
commitment and before trial, ac- 
cused may demand copy of their 
evidence free of cost, 8. 219 i 
Such witnesa to be examined if 
possible in presence of accused, 
or must attend before Sessions 
Court or High Court, otherwieo 
evidence not admissible, S. 219 
note “6 ae “v4 
Pending trial accused to be committed 
to custody if offence not bailable, 
S.220 its oe 
Tender of pardon to accomplice, ses 
ACCOMPLICE, 


INSANTTY— 
of accused at time of commission of 
offence, 8. 213 note, 3. 347 note 
See alive LuNatic, 


INSPECTION — 
and seisure of weights and meastres, 

8. 153 ee = ai 

of records of Subordinate Courta, power 

of High Court to make rules for 

Return of commission and depositions 

of witnosses to be open to —=, &. 507 
10 a 
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139 
189 


139 


139 


139-140 


142 


143 
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INSPECTION, Concluded— 
warrant for — of find 
document &c., Ss. 96, 97 66, 67 


INSPECTOR— 
General of Police, se Potics, 
‘. +» Prisons, sev Jatt. 
Govornment « of Railways, duties of, 


in accidents,*S, 174 note 109 
INSTRU CTION— 
as to Magistrates’ Benches, 8. 16 nots 23 
INSTRUMENT— 
By which injury was inflicted, to be 
mentioned in Police officer's r-port 
on sudden &c. death, 8. 174 . 108 
Inspection by Pulice of — for weigh- 
ing, 8. 183 89 
Search of place. for —- fur counterfeit. 
ing coins or stampa &c., 8. 98 &7 
Seizure by Potice of falae som fur mee 
ing, 8.153... a 89 
INSULT— 
Natare of — to be recorded in certain 
casos of contempt, S 481 279 
under 8. 604 1. P. C, triable sammari- 
ly, 8. 260 162 
with intent to provoke breach of peac “0 
is compoundable, 8S. 345 . 206 
INTEREST— 
Nature of— which Laqualifics a Judge 
or Mage from trying a cause, cx- 
plained, S. 192 nate 119 
Statement made aguinst -~, . Evid. Act. 
S. 92 (2) 419 
: » as to matters of ge. 
neral —, 15. S. 33 
(4). . = A 
INTERPRETATION — 
of evidence, to accused or his pleadcr, 
8. 361 214 
a ti wittess, S. 360 214 
of documents, 8. 361 w. olf 
INTEKPRETER— 
Bound tw state true interpretation, 
5. 643 ; . .. B13 
Form of cath @c. for, 8S. 543 scfe and 
Act X, 1573 313, 314, 401-2 


Liability of — disclosing contents of 


document, Evid Act, S. 162 , 453 
Not to disclose certain communications 
Evid. Act, Se. 126, 127 404-5 
Employment of to take down ex- 
amination of accused, 8. 866 mote 216 
When to be employed, Se. 357 note, 
361 mets aa 212, 214 
INTEKROGATORIES— 
Partacs may forward — when witness 
te be examined on commission, 
8. 505 .: a ww «20d 
INTERRUPTION=- 
Mature of — to be recorded in 
cases of cuntenpt, 8. 461 279 


INTIMIDATION 
Criminal — under § 60481. P, C., when 
compoundable, 8. $45... “ 


INVESTIGAMON— 


defined, S. 4 4 e ' é 
held by Mage, os an inquiry, i 
nole be | 
Production of docament or other thing 
fur purposes of any —, 3. 9+ eas 
Production of document in custody of 
Postal or Telegraph Department 
for purpoaee of any —, 8, 65 Ge 
By Magistrate -- 
into suspected cognizable offence, 
%. 160 sa 
» truth of complaint, §. 203 


.. «aD 
Biy Peraon other than Mage. or Poliee- 


8. 202 ms 
By Polis officer 
Examinatioy of witnesses, 8. 161 . 93 
Intu sudden or unnatural death, 
, 108-3 


s, 174 
Diay summon persons to at 

tend, S.176 | .. 21d 

of cogmzablo — . 156 ie 91 
roceedin ice 

not to a arg 

question, 4, «=O 

of non-cognizable cases, 8.1568 |. 90 
on Completion of —, release of no- 


officer — 
into truth of complaint : hia powers, 
ms » 239 


cused, 8.169 100 
e ms caso when to be 
neutto Mage., 
8.170 .. 100 
Power to require attendance of wit- 
miessee, S OU - 93 


Procedure on suspicion of cognine 

able oflunce whirh police may ine 

vealipate, S. 167 is 91 
Procedure when — cannot be com- 

pleted in 2% bours, S 167 98-9 
Record of statements and confessions 

made during —, 3. 164 _ $6 
Search in connection with — , 8. 165 98 
Statements of witnesses at = not 

ty bo mygned or admitted as evi- 


dence, s. 162 93 
Sulurdinate Police officer bolding 


-- to submit report, S. 168 .. 200 
Supericrs Police officer may direct 
further —, 8.173 103 
To keep diary of procendings, 6.178 104 
Voluntary confessions during <= not 
to he prevented, 8. 163 . 
By heads of erllagee— 
in Madras and Bombay, into ead. 
oe aes unnatural deaths, 5.174 108 
which i ok vitiate prooredi es Beng 
»  ¥itast, proceodings, 3 3. bgo 
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IRREGULARITIES, Concluded— 
When irregular commitment may be 


accepted, and when quashed, 3. "532 307 
Barden of ide of -—- on whom, ¢b. 
note 308 
Correction of — in method of record- 
ing statement of accused, 8.533 ... 808 
in trial of European British Subject, 
8.634 ... 308 
99 Omitting to prepare a chargo, 
8S. 635, 8. 637 note 309, 310 
9 trying by ‘jury offonce triable with 
agsossors, and ¢ice verad, 8.536 309 
before or during trial or inquiry, S. 637 3809 
in trial, if not subject of appeal, will 
not be noticed by Court of 
Revision, (6. nefe |. 310 
»» trial, when — cannot be cured by 
consent of acousad, £5. 310 


Omission to record pudgment, when 
not futal, 8. 967 noses. 637 note 218, 310 
Omission to stato amoun® of security 
&c. in Bunnnons, S647 note 
Omission to sum up ovidence to jury, 
4. 310-11 
Conviction for wrong offence or under 


310 


wah aioe law, 65. 31} 
of several porsons togethor for 

{alae evidence, 14, 311 
Distress not illegal for defect &c. in 

proceedings, S. 538 a «Bll 

ISSUE— 
of process, ee PRocnss, 
J. 
J ATL 
Accused may be committed to —, on 
failure to find survtics sufficient, 

8. 601 290 
Appeal of appellant in —, «ee Arprat. 
Communication of result of appeal to 

ee authorities, 8. 423 note ., 247.8 
Confinement of lunatic in —, sv 

Lunatic. 
sa General of —, defined, 4p- 

497 


Saapectae General of —8 to periodically 
inspect lunatic prigonera, S. 472 274 
officer, doubting legality of sontence, 
how to act, 5. O85 note . 
officer, may refuse to produce prisoner, 
Act XV, 1869, 8.11... 
Order of rolease on execution of bond 
for ol aa when accused is in 
—, 8. 600 290 
Power of Presy. Mage. to summon 
erin —,8.542 |. 
* — Superintendent ‘of —, ae Screetn- 
: TRIDRNT. 
Testimony of prisonen in —, xv Pat. 
sox Teariaoxy. 
Warrant of imprisonment to be direct- 
ed to — officer, 8. 364 ... Ses 
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JAIL, Concluded— 
Warrant to be lodged with — officer, 
5. 385 = “ .. 226 
JHANSI— 
Powers of all Deputy Commissioners 
in—, N. W. P., ad ad 2 
JOIN DER— i 
of charges, see CHARGE. 
JOINT MAGISTRATE — 
see MAGISTRATE. 
JOINT SESSIONS JUDGE— 
Appeul from sentence of, S. 410 242 
Cases to be tried by —, S. 193 .. 120 
Jurisdiction of ~, 8.9  _. .. 18 
Local Govt. may appoint —, 5. 18 
may hear appeals to Courts of Session, 
8. 409 ee .. 2462 
Powers of —, 8. 31 - . «=COod 
JOURNEY— 
Place of trial of offence committed on 
on wom, S, 183 114 
Period of detention of arrested persons 
to be calenlated exclusive of timo 
occupied on — to meee s Court, 
S. 61 - a er. | 
JUDGH - 
All —s arte from serving as jurors 
or nasussors, S. 320 . 191 
Certain 5 ae tu try cases in which 
they ape given sanction to prose- 
cute, S. 487 |. 281 
Defined, S, 197 note .. 124 
Duty of — in Seasions trinks, S. 298 .. 282 
‘ » as regurds evidence of ac- 
complice, S 337 note 197 
Nature of interest which disqualifies 
a — from trving acase himself, ex- 
plained, S192 sete 119 


Not necessarily disqualified by reason 
of being « Witness of the facts under 
Inquiry, S. VW note 92 
not bound to anawer certain questions, 
BRvad. Act, S, 121 
ef Wigh Court is er officio Justice of 
Peace in and for all British a 
Ss. 20 25 
Prosecution of —, see SANCTION, 
Senior ~ of a Chief € ourt, is included 
in term “ Chief Justice", 8. 4(7) 0 16 
Roasious Judge, see Sessions. 
Subordinate —s in Madraa are Ist 
class Mages. and have power to try 
summarily, S. 14 21 
uspension and removal of all —«, ex- . 
cept —s of High Court established 
hy Royal Charter, 8. 26 25 
when the — may be examined asa 
witness, S. 294 wote 18] 
when — is not to try a case to which 
he isa party, or in which 
personally interested, S.533 323 
Nature of incapacity, 9. sete 833-5 
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JUDGMENT— 
Any Court may alter charge before 
—,$. 227. 146-7 


Appeal against — of acquittal, 8.417 248 
Copy of — except in summons-cases 
eto le fice cf charge, 

&. 371 2 ... 220 
” «to be sent by Court of 
Seasivn to District Magr., 

S$ 373 . 221 
‘is » — Sesaions Court to permit 
District Maye. tu take, 

8. 373 nete if eet 

Ste also Copy, 

Effect of omission Uy deceased Mage. 


to record —,S S60 note — 217 
» oo OMikHON to record reasona for 
—S§, 867 note, S O37 note 218, 809 


How delivered accueed in certain 
cast need net be present, 8.300600 217 
In summury triala, ace SUMMAnY, 


Tn the alternative, 8067 te! eS 
In trials by pury. mot required, ab. mute 21s 
Language and contents of —, 8. $67 217 


No Court excoptoa Thigh Court) cnn 
alter or review ame once sited, 
8,365... : 210 
Exceptione (1) when 60u- 
tenco of 
Whipping 
cannot be 
cx eeuted, 
SS. wi o36 
(2) tu rerrect 
Clerical «re 
rer, Shu 219 
Presidency Mage. records no —, only 


certain parti vlars, 8 o7u 224 
Previous — rebaant to bar asecaund 
trinl, Evid Act, Ss. 40 424 


Ps 
t< 
- 


Relevancy wf certains, 1h. Sa 42. 43 

Proud or cellustou an 

Vinay such —~s, 1d, 

5. 4 : . 429 
Sessions Judg- tu and records to 
Divisional Comminsraaer fur pure 
poses uf appeal apainst — of arquit- 


tal, S. 373 mote ; pas | 
To specify offence and punishment, 

8. 307 % 217 
» State why sentence of death not 

passed in capital cases, 6. 218 
»» @tate how sentence of death to be 

executed, S. 368 ., 249 
» Wtate place of transportation, 4. 219 


» Leexplained and copy or transla. 
ton to be given to accuaed. S 371 .. 220 
Whon translation of = ty be flied with 


recerd, 8. 372 eae .. ool 
JUDICIAL PROCEEDING— 
definition of ~—, 8.4 (4). .. 46 
Inquiry into offence committed in 
courssof—,6,476 —... weer Yt") 
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JULPIGOREE— 
Deputy Commissioner of — vested 
with epefial powers, 8. 80 note 87 


ITRISDICTION — 
Commitment made without —, 8. 216° 
nole ’ Ss nee 138 
see COMMITMENT, 
Consent of acensed cannot cure dee 
fect of —, 8. 445 note, 8. 537 note 254, 309 
Disposal of things found in execution 


af search fe —, 8.09 .. 68 
Execution of warrant beyond —, 
Sa sz, 101 81, 69 


Forcign — and Extradition Act, ese 
Acta, (lndta Couned’) XXL of 1879, 
Ifa dudge knows he has no —, ho is 
liable ams oa troy pasnce if ho acta, 
So bib mite a .. 263.4 
jection to — Whon to be taken, 
S. 192 sete @. . Lye 
Olmolety <= not restored hy Code, 8.3 14 
Of Magistrates, ace Macisrnarr. 
» ubordinet: Mage to bo over whole 
Diath t unten otherwise provid. 


ais 42 es 18 
» Presider y Alupistrate, ete Magis 

_ TRATA. 
Chief do, (div, mee, gee do, 
» obustices of Peace, 8, 22 note 24 


. Cantonment Mavitraten, Appendin 462-8 

over European Heitiah Subject, age 
Peovowe an Parting By noeet, 

Pursiat <f offenders into other —a, 


BIN ns . 48 
Rervies of muinmons outside limits of 
mS FG 47, 48 


Beamions Court cannot refer quention 
of its own — to High Courtin pound. 
hog Cie, SN. gM nate . 256 
B pa in} ~~ ¢ “naerpesd by other laws, B.1 13 
Butuiary ~ , ore M.eMaARY, 
Warrant for levy of fine may be exes 
cuted within or wilhuut —, 3. $87, 297 


J C RORu 

[ion saneeec une, ace NUISANCE, 

No fee chargeable for gummons on — 
or aabensor in Court of Session, 8, 93 
nile ; » =—«BB 

Not meecant'y disqualified to act, by 
reason of beimy & witness of facts 
under inquiry oF investigation, 


RLY note a » 
Warrant for arrest of -— or aseeaaur 
But Ww induc, 8 9 &S 


See [utat, Lanxovace, — 

JURY— 
Case transferred by High Court to it. 
self may t+ tried by —, Be, 178 


nefe, M 267 x 111, 168 
Fur tne) of American or European, oe 
Ecaurgan, 


In nuisance-cases, se¢ Nuisance, 


\ 
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JURY, Conciuded— 
In —~ trials no judgment need be re- 
corded, but only heads 8f charge, 
8. 367 
Trial by mixed — of European British 
Subject, 8. 461 . 
See also Tura. 
JUBTICE— 
Failure of —, what is, 84. 531 wote and 
637 note, 
Offences against public —, -8195 
FProceduro in the case of offences 
against public —, see Contemrt, Samec- 
TION. 
Proceduro in other cases affecting ad- 
ministration of —, eee CONTEMPT. 


JUSTICE OF THE PRACE 
dn the Mofussil— 
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218 
261 


307, 809 


121 


How appointed, £722 24 
must be European Pritish Subject 
B. 22 and note 24 
Jurisdiction of, 8. 32 note 24 
Preacnt — cont:nued, 8. 24 25 
In Presidency Townsi— 
How appointed, 8. 23, 24, 25 
Who are compotent to bom, 1. 25 
No subject of Forvign State can bo ; 
“sy e cae ous eee 25 
Jurisdiction, dutics and powers of 
| , 8. 28 note «= 85 
Prosont — continued, 8. 24 25 
In Places beyond Brituh Indiame 
Appointment, powers and jurisdic- 
tion of —, Appendix .. ., 489 
Confirmation of oxisting —~,1b. 4:0 
Ee officio — in British India and in 
Presidency Towns, 8. 25 25 
Saapension and removal of ~, 8. 27... 26 
When a — can try an uropoan British 
JUVENILE OFFENDERS — 
confinement of in reformatories, 
3. 899 236 
KAM ROOP-- 
Benches of Magistrate in —-, 5. 15 
note wih sis . 2 
KHAZANCHI— 
ia not agent of landholder for purpose 
of ra to Magistrate or to 
Police, 8 note " 36 
KIDNAPPED— 
perean, agt of concealing — where 
L. 
LABOUR— 
Se 874 L.P.C.) 
8. 845 304 
Attachment of — poring rerense to 
Govesnmant, 8. 65 5, . 88 
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LAND — 


Holder, Te oe 


ed to—, 8.78 . 


Owner or occupier of — bound to re- 
port certain matters, 8, 45 
also their agents, 1b. 
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35 


a village accountant is not 


such agent, #3, 
note 
a isa  Khasdnchi, 


Removal of — mark, buss! “&e., 8. 152 


LANGUAGE— 
Vor record of evidence, see EvipENncr. 
Objection to juror on ground of ignore 
ance of —, 8. 278 (g) 

of charge, 8. 281 

», Courta, 8. 556 

». document, Evid. Act, Ss. 94.98 
» examination of accused, 8. 864 


S. 361 

» judgment, 8. 367 ae 

» Memorandum of examination of ac: 
cused, 8. 364 

»» record and judgment in summary 
trials, 8. 265 

» translation of judgment for accused, 
8. 371 


» interpretation of evidence to accused, 


5» Warrant of imprisonment, S. 883 
note 
Procedure when juror does not under- 
stand -, 8S. 2k2 
When Pleader &c may ‘address the 
Court in the English —, 8S. 289 mote 


LAW— 

Appeal on matters of —, S. 418 

and fact, Judge may expruss agrees 
on any question of mixed —, S. 298 

and ac os to be specified in jnieaeik. 
S. 36 

by which Jury to be guided, to be 
laid duwn in charge, S$. 297 ~ 

conferring jurisdiction on Bombay 
Court of Petty Sessions, Bombay 
Preay. Mage. to exercise jurisdiction 
under =, 8. 20 

conferring powers on Senior and Chief 
Magistrate, Chief Magistrate of Pres, 
‘Towns to exercise powers under —, 
8.21 Ses 

for reguiation of certain porte and 
port-dues, to determine local limits 
ee ee 

Judge to decide questions of —~ in 
jury triala, 3. 

Judge to decide meaning of general 
indeBaile expressions whose mean- 
ing is ascertained by —, 8. 300 
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89 


174 
144 


.., 825-6 
487-8 
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214 
217 


244 
182 
217 
182 
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LAW, Concluded— 
on which defence intends to rely, to 
be stated, 8. 290 180 


other than Petial Code. Courta which 
may try offencea under —, 8. 29 
regulating municipality of Bumbay, 
maps Mage. t hear appeals under, 
20 
Severity of sentence a matter of — 
6.418 Kept. ; ¥ 


LAWFUL CONFINEMENT— 
oe CONFINEMENT. 


26 


24 
244 


LAWS— 

Local or Special — in force befors let 
January 1883, not affected by the 
Code. 8.1 

References to former — in Code, 8. 3 

Kelevancy of statement as to any = 
contained in Law Books, se Stata- 


MENT, 
Repealed —, notifications &. under, 
saved, S. 2 
repealed by the Code, Schod. I 


LEAVE-- 
Commitment hy Mago. about to go on 
—, se INQUIRY, 


LEGALITY— 
When appeal of accused to be confined 
to — of sentence, 5. 412 Es 


LEGITIMACY - 
of European British Subject, must be 
proved, 8. 4 (2) note 
Proof of —, Evid. Act, 8. 112 


LEGITIMATE— 
child or grandchild of certain persona, 
is an European British subject, 
fH. 4 (a) 
Maintenance of —- and illegitimate 
children, Ss. 488-400. wp 81-4 


LETTER ~— 

Prodaction of —, telegrams and post. 
cards, Se. 94, 95 

Proceedings void when Mago. not em- 
powered issues search warrant for 
—, 630 (4) 

Request to Dietrict Mage. to summon 
jurors or asscasora to by: by —, S. 326 

Contents of euch letter, 16, 


LETTERS PATENT— 
Saving of — granted under 24 and 25 
Vic Cap. 104, 8. 194 
LEVY+ 
of coste in disputes as to immoveal!s 
property. 8. 145 ' 
of fine, es of warrant for, 5. 354 226 
efit of warrant for. 5.397 = 227 
rales for — of fine, S. $57 rote 
227-232 
who may issue warrant for, 
&. 389 as = 


» f 


18 
14 


14 


326, 327 
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193 
193 


120 
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LIABILITY— 
of owner of land for unlawfal essem- 
blies held thereon, 8, 43 neds ae 
LIBELLOUS MATTER— 
Destruction of, 8.621 . 2 
LIFE— 
Iesuo of order in urgent cases to pre- 
vent danger tu human —, 8. 146 
Local Govt. may 
long currency 0 
der, #4, w = 
LIMIT— 
Effect of local —s defined by a a 
Acta 8.2... 14 
Execution of warrant outside local =s 
of jurisdiction, 8.83. we ~=sr: 
of Divisions and Districts may be al- 
tered hy Local Govt., 8,7 » 18 
,. number of strip;win sentence of 
whipping, 8.392 .., aw» 883 
» order in disputes as to onasemente, 
EasBMEN ra, 
Rervice of summons outside local ~g 
Of jurisdiction, 8. 73 47, 48 
LIMITATION- - 
Act, ace Actin Dudia Counoil) XV of 1677, 
in suit brought to set aside order for 
poasension of immoveablo property, 
SN. 146 note 66 
Period of — for presentation of appeals, 
Chap XXXI, Avading 240 
LIST— 
of jurors, thnding and sentence when 
revernhhs fur nuevlect to revise, 8.687 800 
of jurors, tu be prepared, 8. 321 . 192 
» oa Who bave attended each sen 
sions, to be kept, 8. 331 .. 1946 
of things, found during esarch beyond 
yurie ictiun, S, 4y 68 
and within juriadiction,&. 108 69 
of witnesses fcr defence, when to be 
putin by accused, #. 
211 mn 135, 136 
” - Mago. may receive fur. 
ther —, 3, 136 
“ ss Examination of persons 
pamed in —, 8, 312... 186 
LITHOGRAPHY — 
included in term “writing, 8.4(¢)... 16 
LIVESTOCK— 
Disjnsal of cease | g, 617 oe ose 206 
LOCAL— 
areca, of Seoions Division may be al. 
tered “by Local Govt. with 
sanction, 8.7. 18 
» Of suldiivision may be altere’ by 
Local Govt. without sanction, 
8. 8 ee oes 18 
4 of jurisdiction of any Mage. may 
be defined, 8. 13 19 
sleo of special Mae 
gistrniso, B. 14 20 
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LOCAL, Coneluded— 
ee, of feidcion ee: Mage., os 
» continuance of powers "of officer 
transferred from one — to ano- 
ther, 8. 40 one . 88 
oxtent of Code, 8. 1 wae wv «=8 
Government, see GovanyaEnt. 
wet et as to ee concerning land, a 
Investigation, as tot to truth of complaint, bas 
" aig cognizable offence 
is suspected, 8.157... 91 
jurisdiction, issue of process for offence 
committed be ot 8. 186 we «125 
law, saving of, 13 
limits, saving ee — defined undor ro- 
ed enactments) 8, 2 we «=O 
LOTTERIES— ae 
Prosecution for keeping, ee SANCTION. 
LUNATIO— 
sa arr of—-c ground of lunacy, : 
272 
Riname what to atate, 
272 
Fora of finding, 8 ATS 
MOLE vn 273 
Insanity must be clearly 
proved, S. 470 mote ... 272 
acguittal to bo reported 
to Govt, which ordors 
fa confinement in jail 
8, 471. . 273-4 
Pec when doclarod 
fit to be discharged, 
8. 474 ... 274 
Prisoner to be visited and 
a eae dale | 
8.472... 274 
Deliv ery of confined — 
2 oy of relative &c., 
eee 2745 
Before Magistrate. if accused insane 
at time of com. 
mitting offence, 
Mago. still to 
conunit, & 469 271 
Procedure of 
Mage. whan ac- 
cused is a—, 
8, 464 268 
medical officer 
must be oxamin- 
ed, his certifi. 
cate not suffi- 
cient, #4. mole... 269 
Wandering and 
ill.treated — 
aig provided 
for, sd 269 
Before High Court or Seasions Court, 
Procedure when 
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LUNATIC, Coneluded— 


Detention of — pending reference to 
Govt., 8S. 466 note me 

How a — can iu cae on offence, 
8. 345 

Law and Procedure in “case of 
of — in England, 8. 470 note 

may be a competent witness, Evid. 
ae 8.118, Bzpl. i 

Meaning of word —, 8. 464 note 

Mode of pepensing case of — to Gelts 
8. 466 note .. 

Once made over to Govt., Mage.’ 8 
jurisdiction ceases till inquiry &o. 
resumed, 1d. 

Powers of police to arrost wandering 
—, 8. 65 note 

Procedure when — accused is an Eu- 
ropean British Subject, 8. 466 note 

Procedure when — declared fit to be 
discharged from custody, 8. 473... 

Resumption of inquiry or trial, 8. 467 

Do. Do. on being reported 
capable of making his 
dofence, 8S. 473 ina 

Procedure on resumption, 
8.468... 

Rules for conveyance of —s ~~ esylum, 
S. 466 nvte., 

When accused declared a — , bail may 
may bo taken, S. 466... 

Where accused — may be aa hy to 
be confined, 13. 

LUNATIC ASYLUM— 
Local Govt. may order accused to be 
confined in — before 
trial, 8. 466 ioe 

may order accused acquit- 


ted on ground of lunacy | 


to be confined in -, 

8.471. one 

Visitors of — to inspect lunatic pri- 
soncr and report specially to Govt. 


M. 
MACHINERY— 
Investigation by police into death of 
person killed by —,3S. 174 
High Court of —, ordinary origifial 
° 
Civil ginprpe 
of — 
i at 
8. 4 (A) seu 
is a High Court as 


Britiah Subject, 
a.(9) i 


.. 272-8 
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269 
270 


443 
269 


270 


271 


271 
274 
271 
274 
271 
270-1 
270 
270 


370 


274 
a74 


see 108-8 
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MADRAS, Continusd— 
High Court of —, Form of reference 


% 


td ] 


ae 


to ==, 8, 488 note 

P certain salaried offi. 
cers exempted from 

as jurors 

- —, 8. 313 note 

mn Procedar i in report- 
ing sentences of 

death to — for 
confirmation, 

8. 374 note 

33 may issue directions 
of nature of Aa- 


beas corpus, and 
may frame rules, 
8. 491 


Presidency of —, Code dors not apply 


$e 


#9 


to officers trying 
etty offences in 
ilitary bazaars, 
or cantonments 
occupied by troops 
of —, 8.1 (4)... 

5 Code does not apply 
to heads of vil- 
lages in —, 8. 1 (¢) 

” Ali Sub-Judges and 
Munsifs in -~ aro 
Mayes. of lat clase, 
8. 14 note ee 

ts All Sab-Judges in 
~~ can try #um- 
murily, 0. 

Powers of Mages. 
in — in nuisance. 
cass, 8. 133 nole 

. Village headmen in 

— cannot record 
confessions, 
8.164 note 
but may 
huld = in- 
qucat, 
8. 174 

» Powers of certain 
BMages.in — as re- 
garde off'nces com- 
mitted beyond ju- 
risadicuun, 8. 186 


MOLE. wee 
and to take 
cognizance 
of ofen- 
cea, B.191 
nole . 
ummary powcrs of 
ee in —, 8. 260 
5 All fret class Mages. 
in-— may trans- 
fer cases to Sabor 
dinats 
B. 192 note 


»  Bammary 


256 


190 


285 


13 


108 


116 


118 


163 


119 
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but a Tiedeok 
. Cas 
not, 8. 198 


Presidency of —, Board of Revenue 


9 


99 


LP] 


3 


3 


in ay has power to 
sanction proseou. 
tion for certain 
offences, 8. 197 
note... eax 
all M in — can 
commit to High 
Court or Soasions 


Court, 8. 206 note 
what offences triablo 
by jury in—, 
8B. 260 note aw 
Rules for fixing Bea- 
gions in —, 5, 270 
Polé ... 


g Number of which 
jury to consist in 
S. 274 note . 
Form of oath for 
jurors in —, 8. 282 
NOlE oe eee 
and for inter- 
pretors 8. 
643 note... 
certain persona exe 
ompted from eorv. 
ing as jurors or 
assonsors in Sos 
aions Court in —, 
8. 320 note gis 
Procedure in — in 
roporting sentence 
of death for con- 
formation by tho 
High Court, 8, 874 
HOLE ,.. 
cortain officers to 
attend executions 
Rules fur levy of 
finve in —, 8. 387 
MOLE .00 
Placce of imprison- 
ment in —, 8, 641 
note... wee 
Rulea fur regulating 
expensea Of wit- 
nesses &c. 1n —, 
B. 644 note 


generally to 
sioner of Polloe in 

, 8. 1 (a) 
Boos’ 174-176 do not 
ey, yo! police in —, 


— Peace in — 


563 


vAGE 


119 


183 
160 
170 
173 
17 


814 


102 


222 


234 


227, 332 


313 


; A : 8158 
of —, Code dura not apply - 
Commis. 


is 


8. 38 
how appointed, 04, 25 
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Mapes Concluded— 


Town of — certain salaried officers 
Metra 
serving e3 jurors in 
—_ Court, 8. 313 


MAGISTRATE— 
Magistrates in general— 


eet oe 


Gupedina’s — of Ist class means 
-- of 2nd class, ¢b. ... 
Subordinate — of 2nd class means 
of 8rd clasa, 15. 
of Division of a District means Sub. 
Divisional —, 2. 
ee = District moans. District —, 
iace of = cotatituted, 8.6... 
Bubordinate Mees. uppointed to 
cach District, 8. 12 
' Local Govt. or District 
—-imay define their 
jurisdictions, 1b. 
District Mage. may 
delegate to them 
power to cntertain 
casos, 6. wole aes 
appointed under 8s. 12—14 aro 
subordinate to District —, 8.17 
not subordinate to Beasions J udgo, 
“er as expressly pro-vided, 
B.17... a ce 
Subordination of —s to Sessions 
Judge restricted to Ss. 123, 193, 
408 and 435 of the Code, 8. 17 


Suspension ‘and removal ‘of —, 8. 26 

Limit of powers of — offencos 
under lawe other nee the Ponal 
Code, 8. 89 

what —s can try offences under 
Aot III, 1877 and IV of 1879, 
8. 20 note ous 

Bentonoca which —s of difforent 
classos may paas, S. 33 (a) (4) (¢) 


Aggregato sentonce that can be 
passed by — on conviction of 
several offencos, 8. 35 

If separate triala aro held, sentence 
is counted only by general powers 
of —, 8. 85 note gs Sea 

Ordinary powars of —, 8. 36 se 

Public bree to nasist. -— oF eee 

42 
Tatontional omission to give 
euch oo how cana: 


ed, + 
Public bound > ay give information of 
osrtain oea to nearest — or 


190 


14 
14 
14 
14 


14 
17 


19 


19 
23 


23 


23 


26 


26 


30 


33 


34 


84 


34 


MAGISTRATE, Continued— 
Magistrates in general, Continued— 


Penalty for omission how 
enforced, 1b. note 

Person arrested for non-cognizable 
offence when to be forwarded to 
nearest —, 8.57 ”... 

When a — may atrest for offence 
committed in his presence, 8. 64 
Any — may arrest any person for 
Merri arrest be may issue warrant, 

6 eos 

What —s can order production of 
letters, telegrams &c., 8.95 ... 

What —s can grant search warrant 
for documents in custody of Postal 
or Telegraph Authorities, 8. 96... 

What —s can grant search-warrant 
for search of any placo, 8.98... 

What —s may grant scarch-warrant 
for search for persons wrong- 
fully confined, 8. 100 

What —s may require security for 
keeping the poace on conviction, 
8.106... 

What —s may issuo order to show 
case of security for breach of peace 
should not be taken, 8. 107 ges 

Procedure of — not so 
empowered, 8. 108 

What —s may issuc order to show 
causes why security for good be- 
haviour should not be taken, 
Sa. 109, 110 see 62, 

All —s may order unlawful assem. 
bly to disperse, S. 126 = 

Al) —s may appoint Special Police 
when requested a Inspector 
Genoral of Police, 8. 127 note 

All — may disperse. unlawful as- 
sembly by force, S. 128 

and may call on Military 
and Volunteers to ussist, 
Ss, 129, 130.. 


Jurisdiction, powers and dutioce of 


—sin nuisance-cascs, ere NCIBANCE, 

No. Do. Do. of —a to take action in 

disputes as to immoveable pro- 
ied see PROPERTY. 

— may adjudicate in disputes 

regarding casements, oe Eaas- 


Duties aso —s as to ob ae oes over 
Police proceedings, 5. 157 note 

Powers nae hold investigation 

or pre inquiry in 

ble cases, or to esate Setocti 
nate, S. 169 see 

Duties of — a case investi- 
ae or ing into by himeelf, 


aS nc not. being Police officers, 
reg Sopa confeasion : procedure 
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MAGISTRATE, Continued— 


ag Pasi in general, Continued — 
owers of —s to order detention of 
accused in Police custody, 8.167 99 
accused muet be 
brought before the 
e — to be remanded, 


® 1d. note 99 

Powers of — to hold inquests, 58. 174 103 
When a — is bound ta, 
and when he may, 
hold inquest, in addi- 


tion to Police inves- 
tigation,8.176 ... 110 

ney disinter «@ corpse 
or the p 4, 04, 110 

How to eceeh ride 
at inquost, #64, we = 210 


Powors of —a to issuo process for 
offence committed beyond jurisdic- 


tions, 8 186 and note 115 
Powers of —s to take cognisance of 
offences, 8B. 191 see 117 


Powers of —a to transfor casca to 
Bubordinate Magistrat:, 8.192... 118 
When « — is witnoss for prosecution 
he should not try the case him- 
self, S 102 mote 119 
Nature of intercat which disqualifies 
a — from trying a case explain- 
ed, ih... ae .. LY 
No — should try a case to which ho 
arty, or in which he is per- 
ly interested, 8. 666 ve 323 
Exception as tv Municipal 
Commissionora, 1b. Erpl.... 323 
Nature of incapacity ox- 
plained, 15. note ». 323-6 
Prosecution of —«, eee Saxctiow, 
When a — is a “ Judgo"”, 8. 197 
mole 124 
Complaints to —6, oe ComrLaners. 
Powers of —s to direct police &c. 
to investigate complaint, §. 201... 129 
Power of — to dispense with per- 
sonal attendance of accused,8.205 131 
Power of — to enforce such atten- 
ce, 1. 131 
Powers: of — to commit for trial to 
High Court or Scsaions la 
8. 203 __.. 132 
Dutice of — in inquiries, see Inge sy. 
What — may stop proceedings and 
release accused, and when, 8.249 155 
Powers of —- to try offences sum- 


pardon 
accomplice, 8. 837... wwe =196 
ose ACCOMYLICE. 

Powers of — to call for records of 
inferior Courts for purposes of 
revision, 5. 435 Ses 253 

Jurisdiction of — as Eurv- 
pean British Subjects, ae Ecao- 
raax Barrien Bvasucr. 


MAGISTRATE, Continued— 


Magistrates tn 


Conciuded— 
ree ask accused if he 


pean British 
Bubject, 8. 4 (u) note 
Procedare of — when accused is 
insane, eee Lunatic. 
No — to try a case in whieb he has 
given sanction to prosecute, 8. 487 
But ho may commit 
for trial, » ane 
Heception to the rule, 
Powers of — to en orders in main- 
tananco casea, 8. 4858 a 
Powera of — to issue, or “pply for 
issue of commissions, Sa. , 506 


sit 
Powers of — to pass orders 
ing di a stolon property, 


Powers ofe— to transfor capes, 
B. 628 .., ine 
See also TRANSFER, 

Powers of - to compel restoration 
of abducted female, 8. 651 vas 
Power of --- to arrest person triable 
Gat y Court cities oe dee 
Indi were of Prov _ 

Sched. UT 


owe 


Additional powers of Do. Do., 


Kehod. IV wee 978 


Not bound to answer certain ques. 
fiuns, Evid, Act, 8. 121 se 
Not bound to asy where ho got in- 
forinatiun of offence, 1. 8.125 . 
See aloo Inquiny, Tuian, Sum. 
MONS-CABR, WARBANT-case, 
&c., Ac. 
Ber.ches of Magistrates ( Prendency)— 
Any two or more Magistrates in 
Presidency Town pay ait af @ 
Bench, 8. 18 
sy for — by whom to be mado, 
2! nea one 
Benches of Magistrates ( Provincial) — 
Local Govt. may appoint — and 
confer powers thereon, 8.15... 
ordinarily to have powers of « 
the highest clase to which one of 
the memtors present be +. 
Two or worn Special M 
may sit in Benares as « Bench, 
Onde sof (io { Bengal gal regarding 
rdere of Govt. o 
—, in certain Districts, os, 
can now fw umpowered to deal with 
miscellaneous cases, ib. Zi, 
i Sranegiier of a — abould not be 
ed d @ trial, «3. aoe 
Local ort. oF Mage. can 
Nomination of mecaber of of — to re 
ceive complaints, & oe 
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et il pei a onstage ~ ne 
Benches of agistrates (Provineta 
Adjourned sittingsof —-816 ... 22 
Chairman of —,¢3. ... 22 
Satis of Chairman, iB... 22 
may rofer t of law to District 
or other » 0. oo. «6.28 
Appeal from decision of aa, 1. .. 23 
Complicated and diffoult cases 
should not be referred to —, 1b. 23 
ret subordinate to District Mago., 
17 23 
not subordinate to Sessions J udge 
- exoept as expressly provided, 4d. 23 
Powers of — to try offencos sum- 
marily, 8s. 260, 261 ... 162-164 
Cantonment Magistrate— 
is a— in goo fa datas 
8. 8 nots, 8. 18 mite .. 18, 20 
See Canton 
District Magistrate— 
pene | of tho term, S, 8 14 
ovt. to appoint a — to each 
District, 8. oo. 18 
Zilla Mago. in Bombey ‘moans a —, 
- tb. mote ... ‘ - 18 
emporary vacancy in office of — 
how filled, 8.11... 18 
may dofine jurisdictions of Bubor- 
dinate M Magistratos, 8.12 19 
to delogate to Sub-Divisional and 
Subordinate Mayistrates, power 
to ontortain cass, 8.12 note ... 19 
to bo ordinarily in chargo of head 
quarters Sub-division, sd. w 19 
to take a share of tho criminal 
work, tb.... 19 
ay ,» subject to control, make rules 
or guidance of Benchos, 8, 16 . 22 
may rocord opinion on a point of 
law referrod by a Bunch, 8.16 
23 
Al” Magistrates appointed under 
Beoce. 18, 13 and 14 are aubordigate 
to the —, 8. 17 23 
Benches of Mages, under 8. 18 are 
subordinate to —, 8. 17 23 
may make rulos for distribution 
of business am Subordinate 
Mages, and Benches, 8.17 =... 28 
Not subordinate to coo ay udge 
except as oxpresaly v1 ‘ 23 
te comply with Foncintlons of Sos- 
sions Judge in certain cases, ra 
furnish sonar art e 17 note . — 
Bpecial powers of —, 7 
specially areal may pass 
sentence, 8. 80 
confer edditional powers on 
te tea, subject 
to Local Govt. Ss. 37, 38 83, 83 
to report arrest of soldier to hie 
Commanding officer, 8,64 mete... 41 
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MAGISTRATE, Continusd— 


District Magistrate— Concluded— 
how to obtain copies of Sessions 
Court recorda, 8, 8373 note Ks 


may direct certain warrants of arrest 

to landholder, S. 78 .. 
may offer reward up to-Rs. 200 for 
arrest of offender, 8°87 note 
may discharge persons imprisoned 
in default of security, 8.124... 
may cancel any bond for ae 

e peace, 8.125... 
to summon jurors and ass casors 
for Sessions Court, 8. 326 ees 
may report case of inferior Mage. to 
pt Court for revision, 
438 


but not case of Sessions J udge, 

1b, note 
may appoint Public Prosecutor to 
conduct a case, 8. 492 eee 
may issue commission for examina- 
tion of witness, 8, 503 eee 


Joint Magistrate— 
not ordinarily to be in chargo of 
Head Quarters Sub-division, 8. 12 
note ee vee eee 
Presidency Magistrate— 
Mago. of Police i i6wam, 8. 3 aee 
Courts of — constituted, 8. 6 ‘ui 
ar Chiof ™ appointed by Govt., 
Chiot — ‘may make rules for 
Benches, 8s. 18, 21 . 33, 
art a o more — may sit as atte 


Local Timi of juriediction of —, 


J acer of — in town of Bom. 
bay, 8. 20 eee 

Appeals under Municipal law of 
oe fe be only to Chief —, 

20 seo eee 

Jurisdiction of f Chiof — 8. 2] tas 

Chicf — may make rulos to regulate 
business &c., 8. 21 ... 

All — are ex officio Justices of Peace 
in their a aia Presidency 
Towns, S. 25 

Sentences which — — may pass, 8. 83 


(a) 

Warrant of arrest issuod by — must 
always be directed to one or more 
Police officers, 8. 77 ... 


may discharge persons 
in default of security, 8.184 .., 
need not record reasons for commit. 
ment of accused, 8. 213 ies 
how to record evidence, we Evi- 


stage int of la the High 
ma w to 

Court, Bass. is 
ee commission for examina- 
of witness, 6. 508 se 
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MAGISTRATE, Concluded 
Presidency Magistrate, Conciuded— 
may i lg ert prisoner in jail to be 
brought up for examination, 8. 542 
may try cases in which they have 
given sanction to prosecute, S. 487 
Special M oh aa 
defined, eh 
Local ang may appoint in the 
Mofussil, «4. 
Local Govt. may delogate powers of 
bs dap eater aa of — with consent 
G. G. in C., es 
No police officer "ede ares of 


Assistant Superintendent to be 
Tn 
No ) person to be a — except for cere 
tain purposea, 15, 


Two or more — in Bonares may sit 
ase Bench to try casca in Muni- 
cipal Limita, S. 15 note 

Rules for sitting of — with salaried 
Mages. to form Benches, 16. ies 

In Madras, Sub-Judges and Mun- 
siffe appointed —, 8. l4nole .., 

Sub-Licinonal Magstrate— 

Mage. of uw Division of a District 
mvansa—,S.3 .., 

to keep District Mago informed of 
all emergent, difficult and import. 
ant cases, and all nuisance-cases, 
8B. 12 note 

catiruly under control of District 

age. 10... 

appointed and relieved by Locul 
Govt. or by District Mage. with 
sanction of Lucal Govt, 8 13. 

may record opir‘on on point of law 
referred by Bench, 5. 156 note 

All Magistrates in Sub-division are 
gubordinate to —, 5. 17 ene 

can bave additional powers con- 
ferred on him by laa] Govt. or 
District Mage., 5. 37 

may direct certain warrants of arrest 
to issue to landowners, 8,78 ss... 

may appoint Public Prosecutor to 
cenduct a case, 8. 492 . 

Eubordinate Magusirates— 
see Stponvinare Maciereare. 
MAHOMEDAN HUSBAND— 
may divorce wife after order for main- 
tenance, 8. 4868 nole ... 
MAHOMEDAN WIFE— 
when entitled to maintenance after 
divorce, 14.... ove ee 
MAINTEN ANCE— 
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258 


of wives and children, Chap. XXXVI 281-4 


Procedure in cases of neglect or re- 
fusesl to maintain wife or child, 


8. 468 see seo SOLD 
Evidence how to be recorded, (b ee ©62283 
Grounds for issue of order, b. note .,. 283 


MAINTENANCE, Concluded-— 
Mage. can only order a maanny allow- 


ance, 8. 488 
ne cannot order —~ of unmarried 
t woman, i4. ... - 


Effect of dismissal of complaint, ib. ewe 
eras Pay able from of order, 
8. 458 


Enforcement of order by warrant and 
imprisonment, +d. ves 

Amount recovorablo as a fine, Sa. 488, 
G47 note... 

Order where enforceable, 8.400... 

Fee for sorving and oxecuting warrant 
for lovy of —~, 8. 400 nate ven 

Form of warrant to enforce payment 
of — hy distross and salu, Sched. V, 
No XLI .. 

Copy of order to whom + to bo given, 

te bo given froo of 
chargo and oxompt 
from Court Feos, ¢, 
and note toe 

Form of warrant of imprisonment on 
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failure tu pay, &ched. V, Nos XL... 890-3 


Order when to be area 8, 458 


and note 
Maximum imprisuument in default, 
S. 454 wote., eon 282, 


Order not appoalable, v4., neee 
ey i} Court cannot sot aside an order 
or =, 


How decree of Civil Court supersedes 


the order, ¢4. 
ae cannot be enforced aftor divorce, 
M ound may divorce his wifo after 
order for, od. 
Mabomedan wife cntitled to— after 
divorce during her dddat, +, ove 
Moucts wife is cutitlcd tu —, td, sda 
Nikah ,, ,, y ry uy 08, eae 
Barve ,, PT eet vb, ‘at 
wets a moor child is entitled to —, 
¢ 
Mage, cannot enter into question of 
guardianship of child, 0. ns 
Alteration in allowauce, 8. 480 ees 
Proceedings raid when order made by 
Mage. not empowered, 8. 530 (1) .., 
MALDAH— 
an of Pista in «, 8, ad 
Role nee 
MANAGER— 
of land, see Learn. 
MAP— 


Relevancy of statement made ia a — 
or plan, oes Starmemxt. . 


NWAKKS— 
Hemoval of, or injury rae aed 
— used in navigation, a 
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MARKS, Concluded— 
of tery 2 be Conia in Police 
officer's report on suddex. or unna- 


tural death, 8. 174 ees @ee6 103 
MARRIAGE— 
SBanotion of tion for offences 
against —, 8s. 198, 288 128, 161 
Forms of — sufficient to warrant road 
for maintenanco, 8. 488 note .. 282-8 


sore tea during —, Evid. 
e608 444 
eee as to— whon ‘relevant, ib, 


426 
When — is an ingredient ofan offence, 
it must be strictly proved, 1b. note... 426 
MARRIED WOMAN— | 
Sanction for prosecution for enticing 
away a—, 5. 1997 126 
Offence of enticing way = (8. 488, 
I. P. 0.) is compoundable, 8. 845... 204 
MATERIAL ERROR— 
Eiffect of — in chargo, 8. 232 oe 147-8 
MATERIALS— 
Soarch of place suspected to contain 
-— for conntorfeiting oe or stampa 
or for forgery, S. 98.. we = «57 
MAXIMUM— 
fine on absoonding witness, 8. 89 mote = & 4 
im ent, in lieu of whipping, 
* one ane ove 234 
sentence, on conviction of soveral of- 
fences at one trial, 8. 35 we «=—«80 
period of imprisonment in default of 
obeying order for maintenanco, 
8. 488 note, oe oe 282, 284 
number of stripes in whipping, 8. 392 233 
MEANING— 
of documenta given in evidence at 
hat aaa to be decided by Judge, 
182 
of coe terms, to be decided by 
jury, 8 184 
of general indefinite expressions, when 
to bo decided by Judge, 8.299 ... 184 
MEASURES— 
Inspection of — by Police, 8.153 ... 89 
Seizure of false w ghts and —, 8. 15389 
MEDIOAL— 
Officer, body when to be forwarded to 
ad examination, 8.174 103 
» Bules of 
Duty of despatching articise )* 
¥ 
Megs Chemical Wxausiner fests 
with —, hig 510 note A 295 
Sanction prosecation of — 
i who gives falee evidence, 
8.107 mete. 136 


» _- Ahould be pressnt at execution 
sentence of whipping, 


Satta ene 
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MEDICAL, Concluded—— 
Officer, Examination of lunatic accused 
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by —_, 8, 464 . eee 268 
9 commission of i inquiry in case 
of lunacy to consist of a 
judicial officer and two — 
8. 474 ‘ees 274 
Profession, persons openly and con- 
stantly practising the — exempted 
from serving as jurors and To 
8. 820 (A) .. 192 
Subordinate, ‘Service of summons on 
—, 8. 72 note 47 
Witnoss, when deposition i= before 
M te, may be used as 
evidence in Ernie inquiry or 
trial, 8 .. 398-4 
~ Court may eee summon 
294 
- Dacaticn, to bo admissible, 
must have been taken be- 
fore accused, 1b. note =... | 294 
i Papen of, how to be used, en 
4 
9 In “what cases Magistrate 
should invariably rocord 
deposition of —, &. . 204 
3 Magistrate should rarely 
bind over — to attend 
Sessions Court, ¢é. 294 
» when Magistrate should bind 
over — to attend Sessions 
Court, 1d. vow «294 
ms cortain — can claim fee, and 
other -—- only travelling 
allowance, 1d. -. 294 
MEMBERS OF SUPREME COUNCIL— 
to be ex officio Justices of Peace, 8.25 28 
MEMORANDU M— 
of evidence in summons-cases &c., 
8.356... 209 
» substance of evidence i in other cases, 
8. 356 aw. 210 
- oxamination of accused, 8.364 .. 215 
» objection of witness to evidence as 
recorded, 8. 214 
to be made at foot of confession, 
8. 164 eng eer one 
MEMORY— 
How — may be refreshed, sve Rurnusy. 
MERCHANDIZE— 
Conditional order oe keeping 
of noxious —, S. 183 : 73, 73 
MILITARY— 
Bazara, trial of spotty offences in cer- 
tain —~, 8.1 (4) 13 
Copy of sentence on person in — emm- 
ploy to be sent to his eae 8, = 
nole, GS. 258 note, J. 
ged net, 768, 167 
— authorities peteons 
ees by Court Martial, 8.600 ... S21 
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MILITARY, Concluded— 

Duty of officer commanding — when 
i on to disperse an assembly, 
Every Magistrate bound to arrest 
every — pergpn triable by Court Afar. 
tial, 8, 649... - 82} 

exempt generally from ‘perv ing - 
jurors or asscasors, 8. 320 (9) 192 

when — officers may be calle 
191 
73 


71 


on to serve as jurora, 8. 317 
Power of commissioned — officer to 
disperse assembly, 8. 131 = 
Prosecution of — officer or soldier, sre 
Paosxct tion. 
Service of summons on person in —= 
employ, &. 72 note a ise 
Warrant of imprisonment in case of 
person in — employ, to show his 
rank and regimont or department, 
8. 383 note... 
When the — can be called on hy Ma- 
gistrate to assist in suppressing as- 
sembly, Se. 198-130... “as 


| MINISTERS OF RELIGION— 


exempted from serving as jurors or 

naw-ascrs, S. 820 (7)... 3 
MINOR— 

Bond for keeping the peace or for good 
lehaviour, in case of a —, to be exc. 
cuted only by eurction, &. 118 

Who may cumpound un ofluace fora 
—, S, $445 eee oon 


MINORITY— 
is tae for eee to a sen 
278 (4) . 
siete /PRIATION— 
Criminal — where triably, S181]... 


MISCELLAN EOTS— 
Benches of Magistrates can now be 
empowered to ae — = S. 15 
neole 21, 2 23 


MISCHIEF— 
under Nec, 427, I. P. C., triable sum- 
marily, § 26) ( ) ie 
when compoundable, 8. 345 


MISDIRECTION— 
Finding and sentence when reversible 
by reason of — in charge to jury, 

S. 637 hs 
Verdict of jury can be altered or re- 
wept on appeal unly on ground of 
ow, 8. 423... 


MIBTAKE— 
pee Se ee 

ed by —, 5. 304 
oie suretics scorpted by —, 
t 


MIXED JURY— 
argo tgd Baropean Britieh Bala 
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206 


. 173-4 
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167 
24 


247 


186 
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aes aes 


MONEY— 
Deposit of — in liew of bond, 8. a8... 
Payment t@ innocent perchaser of 
= ound on accnéed, Sel ‘se ‘ 

ecovery as ifa fine of — paye 
order under the Code, S. 547 


MOTION— 
to act aside or modify order for removal 

of nuisance, 8. 153 

for ay ale for cxeraiso of power 
ee Court t) transfor a case, 

%. Oa ea 


MOVEABLE PROPERTY— 
See Proyerry. 


MUKHTAR— 
appointed by permiasion of the Court, 
included in term QPloader,”’ 8, 6 (» 
should not generally be preven 
from defendin® accused, 8. 840 note 


MUNICIPAL— 

Acta, certain offencos against — triable 
sumtnarily, 8S. 261 ves vee 

Commissioner, exemption of — as re. 
guards me to try curtain onsea, 
Ss fate) 

Corporstion, isnot a Public Survant,” 
and sag be prosecuted without sane 
tion cof Government, S. 197 note 2 196 

office. r, complaint of — noeds no stamp, 

8. 20 nese ow 137 

Taxation in Cuntonmenta, Appendia 465-6 


MUNICTPALITY— 

Henches of Magistrates in Bonares —, 
see Macusruate (Lenchea), 

Piowsre ot Police to arrest for offences 
in-—in N. W. P. and Oude, 8 6¢ 
note er cee 

MUNSIF—~ 

All District ~sin Madras I 
are let Clase Magistrates, 8.14... 

Subordination of — to District Judge, 
B, 197 note.. 


MURDER— 

Alwiment of — by forsign mbjoct in 
foreign territory not triable in 
Iiritiah India, 8. 180 note 

Chargea of —, 8. 221, 228, 225, 289, 

ile. og 144, 148, i 

Charge of — and Pn hg homicide, 
Schad. V. Wn. il (1) 8, (1) 
2 

Charge of — need uot wt out manner 
of committing it, 8. 228 LH, (6) 

Death by —, oe Daatn. 

Facts in faaue on a trial for —~, Bwid, 
Act, 8. 6, 12. (a) 

Offence of dacci 


‘i » thugges ditte, 8, 
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199 
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333 
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21 


aoe one 


153 


146 


570 


Procedure when accused i¢ — of ma- 


lice, or ¢# visitations Dd, 8. 272 
note e008 een eee 
MUTILATION— 
of official registers forbidden, 8. 264 
note ees ees ees 
MYMENSINGH— 
Benches of Magistrates in —, 8. 15 
note eee eee ove 
N. 
NAME— 
Endorsement on warrant of arrest of 
executing officer's —, 8. 79 ca 


Endorsomont of — of Magistrate or 
Commissioner of Polico on warrant 
of arrest, 8.83 { 

Endorsemont of — of Magistrato or 
er officer on watrant of arrest, 


Investigation “into suspected cogniza- 
ble offence may be dispe with 
ifeaso not acrious and offender's — 
is known, 8. 157 

Offence how stated in chargo when it 
has no specific —, 8. 221 e 

of complainant and accused to be 
Soa in record of summary trial, 


clint and accused to be 
ae i oo Magistrate's 
370 


a 
judy hag me ap offence sufficient do- 
soription for charge, 8. 221 


NARRATIV E—~ 
Evidence ordinarily to bo recorded in 
the form ofa —, 8s. 359, 362 212, 


ee British Sub) 
Euro ri oct must be 
proved, 8. 4 (wu) mote... 
Al of E Bitish Subject joint! 
of Buropoan ubject jo 
with —, 8. 462 ies os = 
NATIVE STATES — 
Oommission for examining witnesses 


residing in —, 8. 503 ... ise 
Jurisdiction of y h Courta over Eu- 


ropean British Subjects in —, 8. 188 

wa Setein pares — in. otrtain places 

ts) i tie British pee . 4 
WAVIGATION— 

ptr Fy webeagp or injury to 

me pea. ipallea hay aiveat aaa 

deserters from <-, 5. 64 ves 
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NEGLECT— 
to maintain wife or child, ose Mane. 
TENANCE. 
NEW INQUIRY— 
Power of High Court or District Mage. 
to order —, 8. 850 nee eee 
NEW TRIAL— 
Power of High Court or District Mage. 
to order —, 8S. 350 
Power of High Court to order — when 
sentence submitted for confirmation, 
8. 376 Ses 
Power of Sessions Court ‘to order — 
on submission of sentence for con- 
firmation, 8. 380 
When — may be directed, on altera- 
tion of hayes. 8. 229. see 


NON-APPEARANCE— 
of complainant in sca a 
8. 247 eee eee 


NON-BAILABLE OFFENCE— 
defined, 8. 4 (1) eee 
Certain persons bound to give informa- 
tion concerning —, 8S. 45 
Direction of warrant to landholders 
&e., for arrest of person accused of 
When bail may be taken in caso of 
—s 5, 497 1ee voe 
NON-COGNIZABLE CASK 
defined, S. 4 (4) 


Investigation of — by police, 8. 186, 
Information as to —, 1b. .. 


NON-COGNIZABLE OFFENCE— 
defined, S. 4 (9) oe sie 
Verson suspected of —, how to be 

treated by police, 8. 67 
Police cannot investigate without 
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147 
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16 
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289 


16 
90 
90 


16 
43 


special order, 8. 57 note, 8.155 43, 90 


Proceduro by Police on receipt of in- 


formation concerning, 8. 156 ww. 90 
Refusal to give name and residence by 
committer of —, 8. 57... tes 
NORTH-WESTERN PROVINCES— 
Certain Railway officers in — exempt 
from service as oe or asscesors, 
8, 320 note.. 192 
Form of oath for jurors in —, 8. 281 
_ , note os «62175 
o my om interpreters in —, 6, 
543 note .. S814 
+ Witnesses in — 
nig Coot t-te Ta ooo! 
of — is a * 
British Sab : 8 ) 16 
pean ubjecta, 8. 4 (3 oes 
Inquests in —, 8. 17 mole ( eee 107 
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NORTH-WESTERN PROVINCES, Con- 
eluded—— 
Powers of Magistrates in — to take 


3 ih e 9 


260 note .., 
What Magistrates in — may hear ap- 
peals, 8. 407 note ae ave 
NOTICE— 
Affixing — of order for removal of nui- 
gance, 8. 134 
of admission of appeal by A ppellate 
Court, 8. 422 wa 
»y miltin of High Court, ‘s. 835 
ny t er of ease to be given to com- 
plainante and witnesses, 8. 170 .. 
» hearing of objections to list of | jurors 
eee aasscesors for Court of Session, 
323... 
», time of pronouncing judgment, S. 366 
» intention to break open cenana to 
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118 


168 
241 


14, 75 


246 
195 


100 


193 
217 


effect arrest, S. 48... 37 
Restoration of attached property on 
abeconder proving insufficient —, 
8. 89 54 
to be given uf onder for removal of 
nuisance being made sbeclute, S. 14000 77 
to Public Prosecutor of apuenree 
for transfer of case, 8S. 626 302 
NOTIFICATION— 
Appointment of Justices of the Peace 
for the Mofusail to be 
by —, 8. 22 24 
also “f ‘Dunia of tho 
Peace fur Presidency 
Towns, 8. 23 24, 25 
by lamation of order for removal 
of nuisance, on failure of service, 
8. 134 was re 
Breaking open premises to effect arrest 
after —, 5. 18 37 
of commitment to Court of Session 
when to be made, 8. 218 .. 189 
» prolongation of order in urgent 
case of nuisance, S. 144 80 
» substance of warrant of arrest, S. 80 50 
w transfer of cae by G. G. in C., 
8. 627 304 
ao under repealed Acts saved, ‘ 
a 4 
NUISANCE, PUBLIC— 
car 8. 133 note ae < 
What Magistrates May iseue condi- 
tional order for removal of — 
epee 133 aw 48 
Such order cannot be guestion- 
ed by any Civil Court, ob. 73 
Powers of in Madras 
and Bombsey and in 
Punjab in cases of —, ib. nels =, 73 


NUISANCE, PUBLIO, Continused— 


Order may be issued against any Com- 

pany, & Association or other my 
-of persons, 8. 183 “ 

Magistrato having onoo issued condi. 
alee ed cannot proceed sulti+ 

| oe ee 

Tho order should simply direct re- 
moval of the —, «3, 

In the case of a tank, ‘how the — 
should be removed, 64. as 

Conditional onler cannot iseuo unless 
the placo ia mea a ead a ated 
place, 1. ... 

No lhe of enjoyment can logalise a 
—, 1 age seo 

Prosecution for nh —, 0, 

Suit to declare land, the “gubjoct of an 
order for removrg of —, to be private 
Jand, 1. 

Suit against gersons who institute 
promenna? for removal &o. of —, 


oa: ico uf conditional order, 8, 184... 
nbeunca of servico in cortain 
cama no ground for inter- 

ferunce with order, 6b, note 


Porson served to obvy the order, or 


show Rae or apply for a 
jury, 8.136... 
applic ation for appointment of 
jury to be stamped, 15. note 
Mage. bound to appoint jary if 
sppled fur, 46, one 
Failure to obey, order when made 
absolute, 8. 136 
when person may 
cu for Re ted 
N. 136 ia 
Banction for prosecution ne- 
ceatary, 16. note 
Procedure when person appears and 
shows cauao, 8, 187. 
Mago. bound to hear him if 
hy appears before hear. 
ing of caso, 8. 136 note .. 
gas of proceedings, Ss. a 
Evidence how taken, 8. 137 
MCLE oon 
If Mago. omits to take evi- 
denc, order will be eet 


amido, 16. .., 
ie — made abeciute, 
&.)] 406 ee 


Procedure when person claims ; 
8. 138 jay 
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NWUISANOE, peti abaya 
vey 8. 7, 8186 : 77 
canto vr of "7 
On actions to ct ssi 
when 
into, 8, Tee ae wo 49 
Jovors to exercise each his 
own understanding, ¢b. 77 
‘Jarors to meet and consi. 
der, and act separately, i 
when Mage. “bound to ac- 
copt verdict of jury, ¢5. 77 
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to reat prosecution, when necos- 
wary, 8, 496 ese 
PERPETUAL INJUNCTION— 
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When — with permission of Court, may 
address the Court in English, S. 254 
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When accused may be allowed to up- 
pear by — S. 205 vee eee 131 
POISONING — 


Duties of Police in investigating cases 
of suspected —, see Pouce, 


POLICE— 
Act V. of 1881, -fppendixz 408-77 
Acta, certain offences against — triable 
summarily, 8. 261 san 1614 
Additional —, may be employ: d whe rv, 
8.127 nevte and “Appewliz 91, 470-1 


Appointment of — ofherrs, Appendia 464 
Form of appoint- 
ment, +b, . 47 
Arrest by Pole Cfficert— 
Powers of — having authority to 
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arrest, sco ARLEST. 
When — can forcibly enter a place 
ty arrest an accused, 8. 44 Se. OF 


Punishment of — fur vivlence to 
m under oa S. Su note, 

8. 163 wolfe ...38, 95 
Power to search persons under ar- 
rest, Ss, 51, 62 eae vas 
Power to seize cflensive weapons on 
person undor arrest, 8. 63 saa 

apt oe of aed found on il 


Disposal of unclaimed property 
Se ec y apm a 473-3 
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Arrest by Police Officers, Continuad— 

Powers ae ig arrest without ware 
rant, 8 

Powers ue — to arrest Europoans 
without warrant, S. 64 note Sus 

Power to arrest: offendore under 
Railway and Arms Acta, ib .,, 

Power to arrest for cortain offencos 
in municipalitius in N. W.P. and 
Oudh, tA. 

Power to arrest in cases of oruclty 
to animals in Calcutta and its 
suburbea, ab. 

Power to arreat in casos of contra. 

band Salt, #4... 

in casen of certain military 
offence C8, ib, 

in exeiae cases in Bengul und 
Caleutt&, 0d, 

iO eXeiNe CHAO, and in pinitrae 
band Salt cases in Madras ¢é. 

in certain offences under In- 
land Enugratiun Act, J _ 


286s & 


Ltn, 16, 4&) 
Detontion of parsons arrestud by —, 
S064 aete 4l 
Avrost. without warrant by aubor- 
ae officer in charge — Bta- 
tion, 8. 46 sas 42 
When ~~ may arreat for nunee a 
ated effi hts 8.67 |. ogni 43 
Duty ot -- arrvating without war 
rant, 8. Gu 43 
Detention of persons arrested with. 
out warrant by —, 8. 61 44 
to report all ¢ une of arreat without 
warrant, S02 
Warrant of arre a when to Le dis octed 
to —. 5.77 ..49, 60 
Warrant direc te d to une mace uflicor 
nay bn executed by another, 8.79 = 60 
Warrant directed to = for exec ution 
oulasdc puriedac tien, S. 8&4 obi 61 


Any — (heer can arrest member of 


unlawful assumbly, 8.127 note. 10, ral 


Any — ¢florr may arrest to prevent 
comruinsion of cognizable vffence, 
8. 151 
Any — Clneer may arnat without 
warranta pereon, the suspension 
or remises n Gf whose suotenc 
has ben cancellod, #. 401 5 
Cantonment -—, «¢ CANTOD MENT, 
Code dias nut ply to Commis 
aionen, of — in Prosi 


Towns, 8. 1 (a) ne 
or ty — in towns of 

and Dumbay 15. ae 

A sage provisions of 

ying to 
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or to v -— pfficers in 
Bombay Prosy.,8.1(e)... 13 
Se. 174, 175, 176 of Code do 
not apply to — in town of 
8. 1 (e) 18 
Complaints and feet to Poliso— 

‘Complaint’ does not include re- 
port of — officer, 8. 4 (a) wo. 14 

Public bound to give information 
of certain offonces to nearest Ma- 
gistrate or — oflicor, 8. 44 woe «= 4 

how to deal with co plaints rogard- 
ing oognizuble and non-cogniza- 
ble offences, soe Orrznce. 

False information to — how punish- 
able, 8. 164 nole .. ... 89, 90 

Form of first ialeemaon report 
proscribed for & i.. 90 

how to deal with pett y ‘complaints, 

« 165 note 90 

Oompluint to — in Madras or 
Bombay Prosidency may bo on 
plain paper, tb. 90 

Procedure whon a complaint i is mado 
to a — officur, 8. 149 note . 88 

Sanction to prosccute complainant 

when to bo given, 8. 195 
note a 123 
not necessary if complaint 
only to — and nu korea 
proceedings tuken, 1d, ... 123 
Conduct of Prcsatiens by Pulice— 

What — officer oau conduct prose- 
cution before Sessions Court and 
before Magistrate, Sa. 492, 405 

286, 287 
should not prosecute in cases which 
they havo not inv seme 8. 496 
note 287 
Rulos for guidanoo of — in conduct: 
prosecutions in Bengal, 14. 288 
should not conduct prosecutions 
_ Court of Session, 8. me : 
v@e oon 9 
Detention by Police— 

what constitutes, 5. 61 note, 8. 167 
note . 44, 99 

no offence, if detention not continu- 
ous, 8.167 note... 99 

Whore person in — custody is to be 
confined, id. 

Prisoner i - —_ custody: ‘whou al be 
handcull 99 

: Copy of remand order to — custody 
: ho ae fo" wat Magiteste, 6.107 a 
Whee person die in — custody, , 
te bound to hold jagusee 
8. 176 110 
who may hold such inquest 
in Bombay, 8.176 mete. 110 
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Diary 
Diary to be kept at — station, 
8. 154 note and Appendia 
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90, 476 
‘3 is not substantje ovidence 
and cannot read to 
jury, 8. 173 note eo §=102 
» mode of employing, 8. 162 
note, 8. 172 note 94, 102 


Duties and powers of a Court in 


regard to diary, 10. .. 183 
Diary cannot be called for by ace 
cused, Evid. Act, 8. 159 note ... 452 
cannot be forced to refresh memory 
from diary, 1b. oo 452 
Bee also Investigation by Police, 
infra. 
District Superintendent of Policeam 
Authority of — over village Police, 
Appendix 477 
may offer reward up to Rs. 50 for 
arrest of offender, S. 87 nofe —... = 53 
to be allowed to inspect records of 
Sessions Court, 8. 373 note on §=B21 
or Assistant — in Bombay may hold 
certain inquests, 8.176 note .. 110 
Powers of — and of Assistant — in 
Bombay as regards nuisancy, 
8.143. 79 
Special powers of — and of Assistant 
— in Bombay Presidency, Se. 83, 
84 and 86 notes : 61, 52 
Inapector General of Policmm 
Appointment and powers of—, Ap- 
pendiz eas eee 469 
may offer reward up to Rs. 500 for 
arrest of offunder, 8S. 87 note... = 58 
Power of — to make rules, Act V, 
1861, 8.12 des . $70 
Officer in charge of Police station— 
Police station defined, S. 4 (c) oe. «=>: 
Ufficer in charge of police station 
defined, 1d. 16 
hie absence or illness pro- 
vided fur, 1b. we «=o 
Cortain matters to be reported to 
officer in charge noarest 
— station, 8. 45 we 886 
Penalty for omission how 
to be enforced, 1}. mets ... 86 
Powers of officer in charge —= station 
to arrest vagabcnds, habitual rob- 
bers, thioves &o., S. 55 wwe 41-2 
may require anothor officer to search 
in cortain cases, S. 166 we «= BB 


Duties of nee officer as 


lunatics, 8. 
Arreet without warrant by subordin- 
ate of such officer, 5. ee 
When such officer may issue written 
order for production of document 


or other thing, S. 94 


65 note, 8. sue 8, 00 
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Officer in charge of Police station, Con- 
wded— 


ef 
Such officer may command unlawful 
peraes to disperse, 


126. 
ee disperso such ns- 
esembly by forer, 8. 128 
cannot call in Military 
to assist, id, 

Bearch for and seizure of falec 
weights and measures ty such 
officer, 8. 163 sa) ie 

how to deal with information re- 
garding cognizable and non-cog- 
nizatle offunces, ave Orrence. 

sal to be kept at ee sia 
S. 154 note 


sai without orders inv viatieals any 
cognizable offence which the local 
Cuurt can try, 8S. 166 
His proces dings cannot be called in 
question on the ground that he 
was not empowered, 8. 156 
Lis procedure on receipt of informa- 
tion &c. regarding cognizable of- 
fence, 8. 167 
may d¢ me subordinate tu investi. 
gat 2, sDy- ves 
Bee also Jn: gests by Pidice, 
infra, 
Investigation by DPoliceo— 
Certain cognizable cases — not bound 
to investigute, 8.157... 

What Magistrates: muy dareet police 
to investisate complaint, S 22. 
Caution as ty using pulice invests. 
grate, 6b vole as 

Information regarding cognizable 
cases to be at once ontte Mage, 
B. 157 note Yl, 
Report how to be mub. 
mitted, 8. 168 
Procedure of Mage. on 
recaipt of report, 
8,159 . ai 
making an investigation, may require 
the attendance cfany person, A 1H) 
Disobediencs to attend 
how punished, 9d. nofe 
Procedure, when he re- 
quires attendance of 
Railway employe, 1b. ... 
Examination of witnosce by such 
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duvestigation by Pelies, Concheded— 

No statement, except dying declara- 

tion, made during in voetiation, to 

— officer, to be signed or weed as 
evidence sgninst accused, 8.162 .. 98 

when atatomonta made 

to such officer may 

bo uaed against 

poreone making 
them, +4 sofe . 03 

atatementa made to 

euch officer may be 

wed to refresh his 
memory, 16, 93, 04 

When — may search for documenta 
ae, 4.166 08 

in Rengal, muy search for 
contraband Salt, th, note ga 

and for excincable 
articles, 64. - 08 

Bubordinate @o report result of in. 

vestigation toa officer in charge 
atatien, & 168 100 

Pole atinalitair at acoused cannot 

chear hime lf of the charge, 8, 269 
ote vee «184 

Preeedure wher inveatigution vanact 
be completed in 2) hours, 8.167 08-9 

Hoe vidence sgaimet accused defichent, 
Ye rats be redone on bail, 8. 169 100 

Wher evidence sufficient, accused to 

tn forwarded to Mage in custody 

cr oon tal, with erahiblte @c, 
S$ 170... 100 

to take bond from complainant and 
Withenwea, SLT » 10 

or if they refuse to attond 

ar to cxecate bend, to 

furward them in custody, 


4.171 101 
Effect of bond executed by 

{ ‘omplainanta and wit- 

news, S170 100 


should send up ovidenre as found, 

and nut keop ot back till case bs 

cotiplete, i mole, we 100 
should matap all accused at onca, 

and nots y inalalments if this can 

be aveidiud, 14, . 100-101 
(ftieer mvestigaling tw keep «8 


diary, 8. 172 101 
Mis far such diary ma 
vam! by the Court, may 
re oh 6 sos aes 101.3 
whun accused may use 
it, ¢. eee 


Sev: sovid Folica fa , pra. 
yar repurt to 
jurisdiction, 8.178 .,, name 
Inquests by pees 
Officer in c Pirkei pied pratt 
held Snauests send eae 
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PAGE 


casca of suicide, of violent, acciden- 


tal or suspicious death,*S. 174 .. 
If any doubt as to cause of death, 
y to be sent to nearest Civil 
Burgoun &c., 8. 174 .. ae 
Rulos for guidance of police in con- 
ducting investigations into casce 
of poisoning or death, tb. note 
offlcer may summon persona to assist 


. 102-8 


103 


103-110 


at inquoste and give evidence, 8.175 110 


who are bound to answer 
certain ee 


8. 175 110 
Huctanee to summons, 
refusal to answer quee- 
tions, or falas answers 
to questions, how pun. 
dahalile, 0b, note we 110 
District and Assistant — Superin- 
tondant of Police ire Bombay may 
hold certain inquosta, 8.376 wots 110 
Disposal of prop: rty seiaud by Police, 
ane copia 
Datice of — 7 ee 472 
Dutios of — in Railway accidents, 
SN. 174 note 107- 110 
Evidence of report ty ~— when ad- 
tisaible, Fie Act, B.8, Ju, (4) 406 
Magistrate may " inatitute inquiries aa 
to dispute rogarding land on a= 
roport, 8. 146 ia 82 
not bound to say where he got in- 
formation of an offence, Evid. Act, 
B.136 444 
not bdlow rank of Avsistant Baper- 
intendant may be appuinted a Spe- 
cial Magistrate, , 14 20 
Objection tu juror on Paw, of his 
executing — dutica, S. a we «UTS 
Ohatraction to — officer ia CKO 
cution of hie duty, 8. 54 38 
Power of — to interpose to prevent 
ganmissions of cognizable offence, 
Siw. . «=—BB 
sbrhahd of —= to interpose to prevent 
tw public property, ar m- 
ual or injury to public land- 
nal or busy &v,, A 182 . 89 
Power of — to enter and inspect any 
drinking shop, Lares huuse, Salt 
warehouse &0., 8 165 note .~ 
Powers of — as regards chetructions 
and nudsances in towna, u¢ppendas .. 474 
Fowers of superior afhoore uf —-, 
338. . -. 822 
Prosecution of — officer, av Puo- 
BROT TION. 
pte Wr wns amiot Magistrates and 
—_, 43 bled eee aan 
Intentional ceission to 
aetiet how punished, 
5B, 43 nets  # 


POLICE, Continued— 


Inquest by Police, Coneluded— 

Public may assist in executing war- 
rant directed to pereon other than 
~~ officer, 8. 43 die sis 


formation of 
certain offences to nedfcest Magis- 
trate or —- officer, 8. ¢4 
Registers and returns of — tations 
Apyendis® ... 
Rewards to —, disposal of, Appendiz.... 
Special —, = be employed whore, 
S$. 127 note 
appointment and powers ‘of 
of —, Appendix 


Statementa to F ici 

No statement except dying declara- 
tion mado to — during investiga. 
tion to be mgned or used as ovi- 
dence against accused, 8, 162 

When statements made to — can 
Ye tuned against persons mace 
them, 8. 162 note _ 

Statements mado to — can be ree 


forrid to by — to refresh memory, 
ah, 


Public bound to give in 


hint — offers cannot be 
forvead to su refresh 
his memory, Evid. Act, 
BS. G4 more . 
No — officer to offer or make any 
inducement, threat Gr promise to 
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476 
475 


71 
471 


442 


induce any person to confess, 8.163 94 


but nut to prevent a 

frie ataterment, 14. .., 

Procedure when < are charged with 
exterting comfeaiun, 14. mote 

Adauasiluhty of statements made to 

—, 8.163 mete, Evid. Act, &. 24 

Hole . 9, 96, 413, 

Any Mage. not being a — officer 


4 
95 


413 


can reconml a statement or confess. _ 


sion, S. 166 “a 
Confession made to — “officer must 
te proved, Evid Ac S226 0... 
Confesaion male whist in custody 
of - when not to be proved, 2., 
% 3 
Admissibility uf statements made 
whilst in custody of —, 4, 8. 27 
Difference betwoen admissivn and 
cunfresion made to a — offices, 
os., 8 2S were 
Deputy Commissioner of— . Caloutan, 
cannet record statement or con. 
fomaon, 4.8. B5 eats 
offver, who brought accused before 
Magistrate, pot to bo at 
recording of confeanion, 8. 166 mete 
hot at mecerding of exasi- 
nation, S. 364 nutes er 
To commanionte to superior of other 
officer, information of a to 


comtnit a cognisable offence, 5. 150 
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414 
414 


413 


413 
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POLICE, Coweluded— 
Village — offices bound to report cer- 
tain matters, 8 45 ww «=—s«C8E 
” not affected by Police Act, ans 
t 


Appendss_.. sal 
Warrant for are | of fine to be direct- 
od to — officer, &. 386 nete 227 
What — officer’ may be entrusted with 
warch warrant, 8.98 6&7 
His powers thereunder, 
1d. ae a. =< 


POLITICAL AGENT— 
defined, 8. 190, and od ppd 117, 488 
Depositions and ¢xhibite before — 


may be used as cvidencea, S018... | 116 
Powers of — as regards issue of pro- 
coms, 8. 156 nate 116 
to certify fitness of inquiry an cartain 
cases, S. 188 Sige 116 
PORTS 


Iresidency Magistrates to cxarcian 
urisdiction within limite «f — of 
Proaidency Towns, 8. 19 . 24 


POSSERSION— 

Inquiry into o of immovealle pro- 
perty in case of dispute, eee Pwo 
TRETY. 

Magistrate is Wound to maintain — 
given by the Civil Court, a 145 note | 65 

Kearch by or under onlore of Police 
ufficer fur thing net known to be i 
any person's —, B. 166 » 98 

POST— 

Transmission of warrants of arrest 

through the —, 8. 63 vee eee 51 


FOST.CARD— 
Production of — in custody of Postal 
Authorities, 8. 4 bis 66 


POST MORTEM EXAMINATION 
See Inutwet, Porren (Imgueet by). 


POST OFFICE— 
Offence ageinst — laws, where triable, 


8. 184 = li4 
officials exempt from serving as jurors 
or aasesecra, 6, 320 (4) .. » 192 
POBTPON EMENT— 
of capital] sentence on Pregeane aa 
8. 382 


of taroe uf procean 8 203 129 
of proceedings, power to order, 8. 346 UB 
in cam: cf lenatie, 
§. 4... 


268 
of cant before Beach of 
M pabtcoriy 16 mote .. 23 
POWRES. 


AGditiona) — of Magistuate, 8. 87 end 
Sched IV... < 33, 378-9 
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POWERS, Coatinued— 


conferred ynder the Code by Leoal 
Gort. to take affect from what date, 
S. 39 83 
Continuance of — an transfer of allies, 


BR. 40 
ae of — conferred by repealed Acts, * 
8S. 3 


how conferred Ly Local Govt, 8. 89 38 
of Appellate Court in case of material 
error in charge, 4, $83 .- 247-8 
. Appellate Court in disposing of an 
appeal, se Arrmat. 
, Commissioners Oceanis Eee 
4. Sud 801 
» Court of Seanion to ob person 
{ur offenra committed before it- 
elf, S. 477 277 
i to pay e#penses out of fine, 
8. 645 $19 


Canrt to aufhmon modical witness 
whoar deposition ts tendered in 
evilence, SN. 500 +40 ae 204 

commissions) Military ofBeer to 
diapereg vuulawlul aaserably, 8, 231 72 

. Court te summon witnemes of ex- 

amino witnesses present, 3. 640... 318 
Court to order production of 
in jail, Act XV, 1969, 4. 8 we 457 

. Crimival Courta, Se. 28-41 « 85-38 

to try offonoea une 
der Penal Coda, 

8. 28 38 
and under other 

lawa, 8. 20 3... 98 
. British officers beyond Bsitdah Ladia, 

Appendss... 485-490 
» GY in QO, and of Local Gort. how 
tw Le cxorcised under the ve 

BH. 657. 836 

» High Courts to make rules, 8. 683.. 823-3 
it ee » On relgronce for con. 
Srmation of sentence, 
a. 876. ee +#0@ 

es ae » in case of material error 

in charge, 4 232... 167-8 

» Local Gort, t& appoint places of 

imprisonment, 5, 661 we 813 
1» Magistrate to recon! statements and 

confessions on iB 

cflaurce, BS. 164 ns oo 8 


~» 


~ 
= 


ey af 9a 


» person deputed by 

investigate coerplaint me ... 1299 

» Presidensy Mage. to order prisoner 

in jail to be brought ap fee ane 
ee 8. 43 bee 813 

» Subordinate nate Magistrate to extend 

over stort aptaaal cne 
wine provided, oo «219 
4 wupericy oficers of police, & 660 rey * | 
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PAGE 


Conahuded-— 

-- of Magistrates, 8. 86 and 

II. oe ose @ 83, 877 
to be hab ecageedipe on classes of Magis- 
viel plage d to be by official 


‘ 
4 
4 


titles, 8. 88 
to compel "ovtoration ‘of abducted 
females, 8. A, va 822 
Withdrawal pits a’ 8, 4l ees eee 83 
PREDECESSOR—~ 


. may reacind or alter order 
made in urgent caso of nuisance by 


his —, 8.1% 60 
Mage. may act on ovidence recorded 
by his —, 8. 850 209 


but accnsod may domand ro- 


hoaring of wituosacs, 15. ... 209 
PREGNANT WOMAN— 
Postponement of capital sentence on 
—, 8, 382 oe «236 
Prognancy how oerti- 
fled, +5 mote 224 
PRELIMINARY INQUIRY — 
videnco given in — admissible in 
High Oourt or Sessions Court, 8, 284 177 
into offences affecting administration 
of justice, 5. 476 , 275 
PRELIMINARY INVESTIGATION— 
ip hgie ts Magistrato into a ar ions 
wes 92 
PRESIDENCY — 
Magistratc, ae Macisrnata 
Town, defined, 8. 4(4) ... 15 
» oartain offences triablo in << 
wherever committed, 8.184114 


«  Oommiaion for examination of 
witnosees in a —, ave Commis. 
Sian. 
» Every — isa District, 87. 18 
» Procedure if High Court sits 
outaide tho -~, 8. 316 191 
» Service of summons in a —, 


40 ies we Yi 
Prisoners in the — Towns, how 
dealt with, appends ... 600.2 
See alee Carecrta, Domnay, 
Mangas. 


PRESIDING JUDGE OR OFFICER— 
Issue of warrant by, on breach of 
bond for appearance, 8. 92 ms 
Powe 1 ® agree for appeuencs 


and sealing of 1 eummons by, 

and ecaling of warrant by, 

Opinion of — as to whether sentence 
suspended, 


should be remitted or 


68 
8&5 
4“ 
6 
oomunuted, 8. 40) we »» 837 
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Ea ce 
as to credibility o c6, Evid, 
Act, 8. a Te. eo we «441 
»» » documenta, ib, roe 488-5 


oar as J gevests facta, Evid. 


Act, 8. 114 yd aw 441 
yy theft, 5. IU. (a)... 441 
PREVARICATION— ° 
of witnoss is not a contempt, 8. 480 nofe 278 
PREVENTION= 


of offences, Sa. 106-126 . 
of obstructions to public roads &c, by 
Police, Appendiz sas a0 


PREVENTIVE— 
action of the police, see Porrce. 
Service, persons engaged in the — 
exempt from service as jurors and 
assasora, S. 920 (d) ... ses 


PREVIOUS ACQUITTAL OR CON. 
VICTION— 

Person onco tried and convicted or 
acquitted by competent Court, not 
linble to be tried again for samo 
offence, nor on samo facta for othor 
offence, &. 403 

but be may be tried for dis. 
tinct offence under 8. 236 
para. 1, 04. 

when he may be tried for con. 
sequences of acts, 15. os 

Certain orders do not amount to pre- 
vious acquittal, 14. Erpi, 

must have been by a competent Court 
1b. note eae 

muat be in force at ae time, vd. 

how proved, 8. 611 si 

Previous conviction is relovant in 
criminal trials, Evid. Act, 5. 64 

Denial of previcus conviction how 
contradicted, 1b, 8. 153 Brample 1 

When accused charged with previoug 
conviction he cannot be tried sum. 
marily, 8. 260 nots... ‘ia 


PRIESTS— ; 
Certain — exemp Ae oP me. ae 
jurors or assessors, 8, 320 (/) 
PRINTING— 
ae matter is a 


within "efiitin of * Writing, "BL 4 
(r) ae |) 


PRISONS— * 
See Act V of 1871, dppendcs eas 


PRISON ER— ; 
Diet of —e and witnesses in Panjab, 

geo Wirxmnene 
in jail, power of Premdenc to 
onder — to be 


. 60-70 


192 


238 
238 
239 
295 
427 
451 


164 


193 


500-4 


~ powercf 
up for 
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in jail, powor of other Courta to onier 
up — for evidence, wy Pul- 

eowan's Taeriwony. 
» «Service of process —, Act XV 


of 1§69, Se. 15- 459 
in Presidency Town, bie dealt with 
A ppendis e .. 600.3 
» the Mofuasil, how dealt with, 16, .., 603-5 
Rezw.oral of —a from one jail to an- 
other, &c., 13 a ove 
PRISONERS’ ACT— 
bee Acta (India aa Y of 1871 
and Appendis 600-506 
PRISONERS TESTIMONY — 
Act, AV of 1860, Appendia 456-461 
Bringing up prisoners to testify, 1d. 
Sa. 3-l4 . 457-9 
Rules for procuring tentimony ke. of 
prisoners, 1d. Se 18, 19 459, 450 
Service of process on panes tb. 
8a. 15,16 ... . ww. 459 
PRIVATE DEFENCE— 
Burden of procf as to right of —, 
Evid Act, 3. 105 note ... we §=<689 
PROCEDURE— 


Ubaolete — not restored by Code, 8.2 16 
Special form of — prescribed by any 
other law in force on let January, 
ISS3, net affix ted by Code, Bob 0. 18 
See ales Esuriny, Porics, Tao. 
PeKTY, Sect BITT, SUMMONS, SUK- 
Many, DRiar, &e. 


PROCEEDING— 
Judicial —, defined, 4. 4 (4) awe 16 
is inquiry inte offence com- 
mitted in cours: of 8.476 = 27 
PROCEEDINGS— 
before Magistrate, commencement of 
we, Sa, 204, 205 yee 131-2 
in wrong place, effect of = ww, $5, 53]... 307 


Irregulantios in —, ase IpnaorLani- 


TiRM, 
subse nent to an to oe ony 
BS. 120-126., a .. 68-70 
PROCESSES— 
to compel a &, 0¢¢ ATTACHMENT 
Boxp,  Salpeo ea Bumaoxs, 
Wanaant. 
No fee ica Doce for certain —, 8. 90 
wots is &4 


whan to issue ; " when by summons and 


when by warrant, 8. 204 120 
PROCESSIONS— 
Regulation of public — by Police, is 
aes eee ene 4 
oP ne ag alg omelet 
oGender, be arrested Police 
warrant, 5.54... 3 
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PROCLAIMED, Concluded— 
offender, may be arrested by private 

reon oe warrant, 


. 69 +6 Hoe £3 
5 movements of — to be re 
ported, S. 45... oes os 


» Warrant for arreat of — to 
whom to be directed, 8,78 60 


PROCLAMATION — 
ai of — issued under nepaeled Acts, aa 
3 aes 
Fee for —, 8. 87 note... 62 


for abacondor, publication of =, Bs, 87 
88 


for owner of propert y scizod by police, 

S. 623 
of order for “removal of nuisance, 

8. 1S4.and note vod &, 78 
of property acized police, 8,633... 300 
requiring appearante of accused, form 

of — Sched. V, No, IV $60 
requiring. attendance of witness, form 

of ~, Sched. V, No. 6.. os 9880 
Restoration’ of attached property on 

abacunder proving insufficient notios 

f—, 8, iy oor ry rT) 64 


PRODUCTION— 
of dicumenta &e., 8, 04, Evid. sai 
ha. 1S0-1 0. 6, 445 
of lottere and tolograms &c., 695 wo & 


PROHIBITION— 
Conditional order for — of keeping 
of nvxjious merchandiag &o,, 8.183 73,73 
of continuance of nuisance, 8,143 ,., 
Order for of — delivery of property fa 
payment of rent to abeconder, 8.68 63 


PROMISE— 
or order to procare confvesion, 8, 343 203 
PROOF— 
as tu good faith, Evid. Act, 8.111 .. #40 
1, legitimacy, 14.8. 112 a «= 
Burden of —, fixed, 1h,8.101 0 4688 
Pa » on whom — lies, 4, 
8. 102... . 438 
re sé a : terre i. oo 
” ‘> a i exceptions, sb. 
Ct ae 
; » wh of priv 
j defence, 1b. note pee 4% 
: » «=: to fact within 
knowledge, +4., #40 
re} 9 i 3 — is., fie. 1%, 
of eho 
| bad 
“ea 0b, 8.) ne “0 
7? ” a6 te t. 
B.1:0_——e.. ww» 68 
Conclusive —, effect of, 6.8.4 ... 406 
- » Sdmissions are aot —, 
id., 8, 81 ow 418 


PAGE 
PROOF, Concluded— 
Feots which require no —, %., Gs. 66, 
48 as ee .». 428.9 
No particular number of witnesses ne- 
ecesary for — iat a %6.,8.1384 447 


of cession of territory, « 8.113... 440 
” —— of documenta, wee Docu- 
” distant made by deceased persons, 
Evid, Act, 8. 82 note., 419 
n forfeiture of bond, grounds to be 
» person Poin oe ieee 
u er, 
mode of —-8. 1 ey ae we «=: 
» Pprovious conviction or acquittal, 
mode pas i. 61) oes 205 
PROPERTY— 
Attachment of - of abecondor, ese At- 
TACHMERT. 
Olaim to — wcted se lovy of fine, 
8. 886 note 
Disposal of — + dccrment produced 
in Oourt, Sa. 617, 618 .. 1. B9G-D 
If accused disc a 
-- to bu restore 
risonur, 8. 617 ae 298 
order cannot be passed 
regarding mone 
iven asa bribe, 04 4 208 
er os regards Gor 
ernment Currency 
Note, 9d. oe 290 
Payment, to innocent 
 oakar goed of mone 
und on : 
@. 619 .. «290 
order may be etsyed, 
annulled &o. by sue 
or Court, 8. 680 890 
er for destruction of 
oben and hbclluus 
matter, ur noxious 
food and = drugs, 
S. 631... 
order for restoration 
. oer —, 
S00 
Oe ative of eupcious = — oa uf — selaed 
an ra owner unknown, 
tian to issue, 
8 eos se 
and — 
may be 
er aces 8.535 301 
appears, 
ic bag re to 
witnesses, 
@. £33 « B23 nele - 800 
Procedure if no clsias. 
ant 8. apa 303 
ak Oa ent 302 
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PROPERTY, Continwed— 
of unclaimed — taken ee 
of by police, Appendiz .. 472-3 
Disputes as to tangible immoveable pre. 
perty, or boundaries thereof— 
Documentary evidence in, Chap 
XII Acading - 82 
What Mage. may take action and 
when, 8. 146 83 
Inquiry to beas to posession only, ce 
Person in ion to retain pos- 


session if legally Miley a ww. «=—82 
Proceedings when to bo sta dan haps 82 
Grounds on which proc a oe 
stituted to be recorded, 


note i a seul 
What would be sufficient grounds, 
S$. 145 note 83 


Proevedings not to be taken unless 
there is a present danger of breach 
of puace, 5. 145 note 83 
Order in writing to show cause to be 
served as & summons, td. 
Huw ou third party cap be included 
in proceedings, 15... 83-4 
If one party dies, his rvpresentative 
to bu made a party, 13 — 
Omission to record pr order 
in writing docs not pute 
invalidate the order, 64. ». 86 
Order in writing to sufliciuntly iden- 
tify property in dispute, 6... = BA 
Whether pusscasion ugh a tun- 
ant is sufficient, 14. WW. ww» «=A 
Landlord, farmer and ryot are all 
concerned in a dispute as to —-, 16.84 
Certificate under Act AAVIT of 
1860 iv not of — conclusive 
proof of possession 85 
Magistrate is Cel ume 
ymnee given by a Civil Coust, 


Magiateate ‘should not interfore wisea 
possession ordered to be girea by 
Civil Court is disputed, #2. ioe 

Evidence ty be recorded as in war- 
ran? casca, S. 356 eo «ae 210 

Mage. bound to cxamine any wit 
noes tendered, 8. 143 note ay 

Remedy for forceable dispossession 
of immoveable _, is. 

More 
ot not 


of — in 


cnt to jostify 


Order passod must be to retain pos 
ee ee oe ee eens 
of aw, i oo oo AB, 08 
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PROPERTY, Concluded— PROSECUTION Conciudedo= 
Drsputes 04 to tangible inmoveabis greper- for defamation, who may inatitute, 
ty or boundarves thereof, Conabided— S.iy8 we «(198 
Order for possession to suffi-iuntly for cnticify awey married ee 
identify — in dispate, 8. 145 mote = 8S S 199 1296 
Limitatiog of suit to ect aside order for falee complaint, cannot bo insti. 
for possvewion, 15... a} tuted until original complaint saat 
When Magistrate may attach — in Ginminsed, S203 wate... 180 
dispute, 8. 146 and were... 8G for offence agninst marriaga, 8. 108 . ne «86 
withdrawal of attachment, 4. in lisgh Court, opening caso for, 
note 8? 8, gsc 176 
Costs of witnesses’ and pleader’ a feces Examination of wit 
in dispute as to =, 8 148 a OSS neawe fur --, 8.0, 176 
Tiepute concerning right to do, or in Geeaions Court, opening case for, 
provent doing of anything in or BS. ob. .. 178 
upon any tangitle immoveable —, Examination of 
cee BASEMENTS. witnesses for, 
Distress and sale of — in nuance B sb. 176 
cases, B. 140 |. ce 478 of accomplice-witness fur faleo evi- 
Injury to pablie —, any Police dene, see ACCOMPLICE, 
officer may interfere to prevent, of Judges and Public Servants, 8.107 184 
8. 162 7 od «689 Pirmission tugonduct -~ noerssary in 
eee aloo Init. cise of certain persons, 8, 405 .. 287 
Only morestin — can bo mized as Porsen cunducting -~ may dou 40 per- 
penalts of bond, & 514... a “57 sonally or by ploader, » «69887 
State — incinded in teem © Public: siete of Advocate General to atay —, 
Place,” 8 133 Set aie 73 B, 353 ae 196 
Stolen — jlefinrd, S. O44 wofe, B. 1s) Duiwee tuo ordur Gxyanaes ‘of ~- out of 
note - 6s, 113 nw SB. 645 . €«69819 
yo eaidence oof noterions Procedure after cxamination of wit- 
receiver oor vendor of Livees fur, S “89 .. 179 
— tr be reported to Publi Prveecutor may withdraw from 
nearest Magistrate &c, --, S. U4 287 
BS, 45 ies 36 Itight of — to reply, S. oy woe «= BI 
mn » afrent without warrant a tu be conduct d by Public Prosecutor, 
persons in possession although ee privately intruct- 
of eer | ft, 66 ee. 38 cd, s. 443. oe eae 286 
“ » arrest oof habitual ree PROSE CUTOL— 
cotver of —, S. 65 ses 4} Chargr- ti; jury to be delivered sived 
" *? offrare of “receiving ware reply by ~, 8. 297 at 183 
pian triable, SB. 16u 13 how ty opin his vaao, 8 HA 176 
i _ es 2 Payment by accused of coste of — On 
ar on oo of place four —s transfer a CHAU, 8, £26 eae 862 
57 Hight of reply of —, 8, 208 os bl 
” ” urny from receiver Burmming-op can hy om, 8. ZH0 we 170 
vf see DRCURITT, tu tend:r examination of accased he. 
nom «eparte = charges and fore committing Magistrate, 8. 287 176 
ips ied peels 3 Pe bee aio Mumiic Puusecctum, 
gia oe PROVINCE— 
? 
I. P. C., 8. 288 wote ww. 148 defined, 8 4 (y) ie 18 
PROSECUTIONes to consist of Besmions Diviwions, or to 
‘ be a Segeins Division, BK. rf aoe 18 
be te of —s Fe police, ee Pores. PROVI NCHA 
ohe in dispersing aseom blice, : ie ‘a oie ' — 8.90., 96,87 
requir sanction of G. G. in C., 
S132, sg PROVINCIAL MAGISTRATE 
for adultery, ty, minor bushend, Soe Mavinruats. 
199... -- 196 PROVISIONS 
wc may institute, ao tc Uonds, Se. 612-816... ~. 208.8 
8. 199... ws §=126 Bp-<cial — of the Cade te 
for breach of contract, 8 188 ... 126 Pulice of tuwns of and 
fer contempt of lawful authosity re- Bomley, Ss. 1, 64, GB, 
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PUBLIO— 
Oriminal sates to be open to —, 8. 


But enalne ‘dfficor may 
close them, 16. 
bound to give ee of certain 


offences, 8. 44 roe 
comfort, 8. 183 Czy | ees 
document, ace DOCUMENT. 
health, 8. 133 dee see 


Justice, eee Conremrr, SANCTION. 

landmark, injury to beans | 8. 162 eos 

nuisanco, sce Nuisance, 

Officer, not to discloses confidential 
communications, Evid. Act, 5. 124 


pence, see Paacn. 
place, — State grounds &c., 2 


‘i remov of nuisance from — 
prooeasions regulation of — by Police, 
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mm, th, w. 69 
fur criminal Lrespaas, ib, 690 
Procedure if Magistrate not em- 
powered to demanil, +6. and 8. 349 
60, 207 
Appellate Court can add order fur 
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furmation «sufficient 
to imue order to 
show caus, 4. =... GB 
Re of Tolice offteer or of Bubor 
inate Magistrate not sufficient of 
itself to justify order requiring —, 
0d. oon 63 

Act which would oocasion breach of 
peace must boo a wrongful act to 
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Cash or (ievornment Promissory 
notte cannot be taken a8 —, 
8 S33 aes 206 aoe 
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pleader, S. ILS sole... 
Oniers for socunty passed by certain 
Magistrates are appealable, 38.117 
nate, SMH} 
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cannot be prasad fir of- 
fence punishable wuder 
the I P C., and ais 
under a sperial law, 
fur act puorhalle by 
etther, 1, 
Bpecial — which certain District Ma- 
may S 34 te 
eprcified in judgunut, 8. 367 


76 


oe ef + 


oe * TF 


39 bad pe 


" " oo) 


" ” 


raus 


244 
235 
164 


186 


14 


256 


205 


207 


207 


234-5 


32 


32 


#) 
2i7 


SENTENCE, Continned— 


to lu passed in aummons-cese, a 


Scmwonrs-Caan, 
which may bo passed by High Mert 
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rant, 10. note 
” warrant to show cer- 


tain particulars in 
all cases, sd. . 
in cuate of 
military 
convirt, ab. 


‘ warrant to whom to 
be directed, S 384 

’s to be lodieed 
with jaslur, 

BS. 385, 

” Jailor doubting lega- 


lity of warrant to 
refer the matter te 
drove, ob note 


Fino, Court may issue warrant for 


” 


” 


levy from moveablo pro- 
peaty, &. Use 
whether fine can be levied 
from imrmovesble property 
alters death, 1h. nufe 
cannot be loved from stand- 
ing crops, 1b, ie 
Warrant to issue without 
+ ad fur result of appeal, 
w@, .., 
to be Whitae ted to 
Police eficer, bh. 
Procedurvy on claimant to 
property appoanng, «4. 
Effect of warrant, 8 3587 
an ralisation of fine, inmedi- 
ate notice to be given to 
Jailus, ab. wate 
rules for the levy of Ane eo 
Nongal, Madras and tho 
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Panjab, &. 327 sete 227-381 


tmprivonment in default of 


of fae, 8. 33 ~~. 36-30 
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SENTENCE, Continued— 


Execution of Sentences, Continwed— 

Fine, when scntence is imprison- 
ment in default of fine 
only, it may be suspended 
pending issue of warrant, 

S. 388 232 

Whipping, when sole ‘sentence, when 

and where to be exe- 
cuted, 5. 390 232 
even if appeal lies, 
S. 391 note we «6238 
‘5 when additional punish- 
ment, when and where 
to be executed, 8, 391 


and Appemdir 232, 196 
” mode of exeruting —, 

8. 392 and slppendtx 233, 4908 
5 Limut of atripes, 15, 233 


‘3 nut to be executed by 
instulmenta, 8.393 2d 
» —s Certain pereons not to be 


whipped, sb. 233 
‘“ rurdical officer should be 

prevent at execution, 

eb. note ; 234 


” not to be executed if 
offend+r not in fit state 
of health, S394 aw. 28d 


” atay of cxecution, mb. | 24 
“ Procedure on stay of sen- 
tenes, &. 995 234 


On cocuped convict, sentence how to 
tuke effect, 

& 396 .. 2384-5 
‘ sf - First sentence 
not ty be alect- 

ed, S Sus 236 
On offender already undcr sentence, 
tu commence 
on expiry of 

firetsentence, — 

BS. 3o7 _ 236 
Proviso whea 
tran sporta- 
tun is the 
Zou sentence, 

0b, 235 
vy ” " When to com 
mence on 
first sentence 


8. 36 

On youthful offender, when be can 
leo evtitonced 
to Reforma. 


tory school, 
8. 390 a 
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SENTENCE, Concinded— 
Kseeution of Sentences, Concluded —~ 
Un youthful offender, Form of order 
of detentzun 
therin S 3u9 
note 236 
Return of warrant of Sentenes— 

Warrant to pis returned when sene 
tence fully executed, with ene 
dorsement thereon as to execution, 

S 4 236-7 

Endorsement as ty SLR: a 
Kiel # 237 

Suspension, remuanen and mre ry eee 
cf sentence -— 
G.tioia CGC. or Leesh Government 
Ms\ sieped an rettt 
— with or withuut 
conditiona, S&S fal 247 
may take oopinien of 
Judge whe cotvicted, 
eb » 237 
may cane¢] aapension or 
memisaen, apd any 
Polio ctheer can then 
artes? without war 
rant, S40] 237 

In Punjab, Nj ply strona Poy mtg PweTy» 
myty ke te te mb essattedd thers aah 
Gyaed (o urt, ab ote ve 237 

Apqe Hate Clout can snapend sen. 
tonee pooding appeal S) pad 251 

Bomnions dude oop DL: mbaiet Mouurias 
trate ran wosse nd as ttenie pond: 

Wag we Visco, Ss 255 
qi. (io oak (oar ery al feovernms tit 
Biv Witheat Ste Or renee Te Tart 3 
eommate certais pumishine ute ber 
after, S. we 237 
SEPARATE 
Charges, oe UCuanorn (Jomder of 
Charges ) 
Bente trae, ace SEN THN: 
Trale, we Tarar, 
SERVANT 
Service of anmimaneon — of Govern. 
mentoref Kaibway Company, S TZ $7 
BHEVICE -~- 
Crimimal Breach of contract af — 
(Se 400 to que 0, Poo y ratapeound- 
able S 345 nate | 
of order far remeval of nuisance, 8 134 74 
in urgent casa, 8. 146 79 
of eammons, Sa 64.74 » Aen ON 
* " how eficted, S 69 47 
ve ” by whem served, 3. 68.. 45 
" re ty be papepe if practi. 
cable, 8. 69 47 
* 7) When person sum mnistient 
tannot be foand 8.70 47 
as " CS eervant of (iort of of 
Hailway = Company, 
8. 72 " ~ 47 


PAQGR 
SERVICE, Concluded — 
of summons, outside local Himita, 8.78 9 47 
$i * isauc of warrant on son. 
e appearance after duo 
pra of, S. 90 ~ 
rf ‘s provisions of Chapter VI 
apply to — of all aum- 
thuna, S 93 a 
es n copy of order to show 
caus (SN 1T2) to age 
company, 5 115 iss 
BRESSIONS — 
of High Court, time, place and notice 
uf ame, Se, 34, 396 106 
» Sesstona Court, how fixed, in Bongal, 
B17 note 160, 170 
in Rambay, ib, wo «oY 
in Madras, ob, 7d 
in Punjab, ob. we 270 
SESSIONS CASE— © 
Inquiry into, ace DNaviny, 
® 
SESSIONS COM TOES = 
Arrangement of trials before —, 8, ml 
pete MS DPN oe fe” 13%, 140 
Cilendar of ace used for trinl before <a, 
BS BEN ele 189 
camp) t add charge nef sapportad by 
erodes Ve here Maguatrate, 8, 220 
Petr tet ro “ 1416 
bat 4} old adjourn trial and 
ure t further myuiry, 8. 227 
he 147 
ee So 17 
tinued Soo 18 
Dat. of teint Lefigre me huw arranged, 
S YER mele 13, 144) 
Bie not chatyvestde for aummuna to 
purer or asaomor to attend in --, 
SoU neds 65 
Inquiry ante casen brithis: by —, sce 
Prarsicy 
Lin al deost te eatablinh -- for overy 
Seseperie Divison, St, ice. 01 
tayo oorder serommon te Deal in any 
caer and mans redure bal, 404 BK) 
Powers of - an securty.cases, ace Bae 
OOMITY 
Procedure of— when it appears that 
A fern i dike ly to OCCA 
break of the pea oA bus an 62 
Vriale befupe —, ee Vareta 
When -- may alte a) Pea ear ee 
and how, & Ye and ule ~ 146 
SESSIONS DIS TSiONS— 
continued, § 7 10 
Coarte «ef Session to be eatabliohed by 
Larenh Gest Grr ~~, & Y 3k 
Dives of proviness ity ~, 8.7. 10 
Larmte of —~ wtahgert ty alteration by 
lew! Coovt,, 8, 7 10 
Numbar of — sabjoet te similar altera- 
tiem, eubjrct to sanctiva, a4. ~ 4g 
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KRSSIONS DIVISIONS, Concluded 
Power of Local Govt. to order any 
cases or classean of casen to be tried 


in any —, 8. 178 : - Il 
‘Presidency Towns not inclndod i in —, “ 
' to comuiet of Districts, or to be Div. 
tricta, 1b ee 10 
KESSIONS JUDGE— 
Appointment of —, 8.9... 18 


Additional, Joint or 
Asnistunt ~—-, 1b... 18 
Additional, Assistant and Joint — in 
eluded in term --- 8.9 nole 18 
Assistant — aubordinate ¢ to—, 8. 17... ' 28 
Additional, Asxistant and Joint — may” * 
pass what sentences, 8 31 a af 
Aasintant —, powers of —, 8. 31 note... 27 
Cognizance of offences by —-, Assistant, 


#9 93 


gint and Additional —, S13 120 
Kaveption, an to content: 
4 Ad‘h, S, AT? 277 


Jurisdiction of — and of Kent 
over Furapean British Snubjecta, ace 
Evnorean Barrian Stnsrer, 

may make rulea for distribution of 
business to Assistant —. 8, 17 wo = « 33 

Procedure when — considers commit- 


taont to bo egal, S 21% nore 138 
Requiaitions of — to Mugistrates, 8, ol 
nate 23 
Bubonlination of Magintraten to . 
B17 and note 22 
Bentence of death passed by ~-, Or by 
Additional or Joint —, to be con- 
Brmed by High Court, 8.31 ~ 287 
to contirm certain sentences panes 
by Assistant —, 8 31 .. 27 
BESSIONS TRIALS— 
Nee Titara 
SETTING ASIDE PROCEEDINGS — 
on ground of irregularity, 8. 631 307 
SEVERITY — 
Alloged -- of sentenro is ground a 
appoal, 8. $15 Aap. 244 
Relative om of different mines of een- 
tonces, 8. SOG 934-6 
SHAHARAD—- 
Henchea of Magistrates in —, 8. 15 
wed ¢ wo : » Bh 
SHERIFF ~ 
Uerlain High Courts may direct ac- 
cused to he brought in. on —'s re- 
turn of epi corpus, S491 Of). | 28S 
BHOWING CaUse— 
commitment by higher Court, 
aoctuend — dimharge to have or 
portunity for —~. 8. 436 234 
é contictian in gave mone-cax, 
Sa. Bid, BAS . 183 
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SHOWING CAUSE, Coneluded— 
against order for removal of muIeRnoe, 
8s, 135-137 76 
agsinst payment of penalty of bond. 
8. 514 
against security for keeping the peace 
or for good behaviour, 8s. 107, 108, 
110, 112, 116 oo 61-64 66 


BSIGNATU RE—- 
by Police officer and witnesses of re- 
Agee on sudden er unnatural death, 
8.174 sas 
by witnosses of list of articles found 
under search-warrant, S. 103 . 89 
of complainant’s cxamination, 8. 200 
» copy of High Court’s confirmation 
order, 8. 379 
», information concerning cognizable 
offence, 5. 166 tes &9 


» judgment, 8. 367 217 
» memorandum of Socmscks exami. 
nation, 8. 364 214 
» new a#entence or order. passed by 
High Court, S 377 223 
» orders of post ponement or of ad- 
journment, 8. 3440... 23 
» record of evidence, in Mofuseil, 
8.356... 2OU 
D ” ” ” by Presiden- 
cy Magis- 
trates, 
§. 362 214 
» Of accnsed’s oxamination, 
8 ooe4 . 2i 
”" - or judgment in summary 
tnals by Benches, when 
parcd by a fats 
8, 265 ioe ivi 
py Tevisud list of jurors and assessor 
fur Courts of eon BS. 324 13 
» Warrant, S 75 45 
to confessions before inquiry or trial, 
8S. 164 woe Ut 


SIMPLE IMPRISON MENT— 
Commutation of sentence to ot —, 
S 42 237 
Giacretion as to awanling — ~—, Of failure 
of security for good iwhavinur, 8 . 123 69 
logs av very than rigurous imprisonment, 
S. 396 (¢) 
only kind geanda tile on failure of sece- 
rity t keep the peace, 8. 133 » 69 
BIND 
What Magistrates may near eppest = 


8 407 wots 2a) 
SITTINGS OF HIGH ila 
Place of —, 1b. - 395 
Time of holding —, 8. 334 — 18 
SMALL CAUSE CUURT— 
peal from conviction by —, in cow- pore 


Sten pl-case, S, 466 a Ae 
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BMALL CAUSE COTRT, Concluded— 
for purposes of sanction, sabordinate 


to what Court, 8. 195... - 21 
BOLDIER— 

Conviction = —, 8 215 note, 8. 383 

noly 194, 225 
Protection of - ~ for acts ‘dane in dis- 

persing amoghlies, NS 132 es 
Bervice of summons on~—, 8 72 mote. 47 
Where Brith — ia triable for tat 

8 if u ae, . Va 


What oes may award —, S 832 ...27, 38 
District Magistrate po. 
cially empowered may 

award —,S 34 ~~ §=6380 
Relative severity of eentence of — 


8. 800 (6) - *. 235 
BUNTUAL PERGUNNAHS— 
Powers of Deputy Commissioner “in 
~—, 8. 30 nore Zr 
BPECI! A l— 
form of proce ‘lar, ae Vv lw 
in fures, save JS 15 
juriadiettea, Aven | b 1 
jurura, cacmptiay of -- 8. 31 LE) 
» hatanf—,8, S13 im 
¢ pumber of -—,S 322 vo 
Jury, when chown in Presidency 
"Yowns, 5. 276 17s 
law, saving nf —, 8 1 13 
«7 offers nile t~—, how ty Yn tri wt, 
Sa, 5, 2 17, 26 
Magistrates sec Macon are, 
A rtiedin to conduct prosecution, 
ae PY) 257 
save saved, 8 7 1S 
fulice, may be caiployed where, 8.327 
mole al 


provinuns cf the Code applying te 
Polvo of Town of Calcutta, and 
Bombay, Se 1, Gh 6. $4. Se: 
13. 99, 45, SI. 12% 
Rulea of Evidence, 8s QW-512 AP OS) 
SPEEDY REMEDY - 
Tomporary onier in nuisance-case when 


ja dewirabl., S.144 |. 4 ret 
8T AN P— 
Boods in criminal cases exempt 7 
—- duty, S. UG mole. tw) 
bh for coanterfcit —a. S. GR 57 


Trial of persema convicted of certain 


offences relating to —s, 8. 348 26 
STANDING COUNSEL— 
may copndect prosecution without 
special permission, 5. 495 -. 287 
STaTE— 
On ee iain al Evid. Act, ‘i 
fe é 
easbadd belongin to the - —, 8. 133.. 73 
——— for offenoes agninat the - rr 
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STATE, Coneluded— 

Railway, inquest in accident on —, 

S. 17a wote ... »» 107-9 
Secretary eof —, suit _aguint in nui: 
sance-casee, 8, 183 ee 
Bubject of Foreign — anil be a 
Justice of ue Peace in aremeeney 

Town, S. 23 .. os a6 


BTATEMENT-- 
Admissibility of — made to Palioa, 
8. 163 nofe, Evid. Act, 8. 84 note 
95, OG, 412-18 
Any Magistrate not boing a 
officer can record a — 8. 164 ~~ 96 
Procedure to be chaecrvad, 4d. 06 
By pertona sho cannot be called aa wit- 
WEEE As 
Dying declaration not taken in pre- 
anes of ace used, Evid Act, 8. 83 


note « $29 
made by est ar nhaont Posen 
when velfyant, sh, 8 32 418-9 
maids on one judicial procending, 
whiek P¥yabe neg In another, +b,, 
Bm. kis - i» $200] 
Gronnds for admisaton 
thereof to be fully 
atated, 0b wate nome >} | 
Natare af incapacity to 
attend, dietusmead ob... 498 
Peoefiof— made by decomaud es 
eeoti ih NS G8 ante » #19 
Free tet ty be prevented by caution, 
Ss, i684 04 
Hew aia ho of a ~- ia to bon proved, 
Pived Act, Sou ve 4298 


Morale ed eae apne ppaipareies 
as tolaw, in law tyuoka, Evid. Act, 
8. 38 428 


“ Gack public nature, 5, 8. a7 424 
Fatrs in beaks of account, ' when 

apd beew far relesnnt, a4. s. 34 + $423 
Eutrs on pobliac record, mado ip 
performancn of public duty, #6. 

BS. bo 423 
But alaonce of entry cannet 

be proved. 1b note - @23 

In map csart. or plan, 65, 8.3 |. 4633 
of arcotaphe +-witnen may be pete 

againat Lim, % 33 “ 198 

of accused, ace AC Tae, 

Priaecation for giving falar evidence 
in reap tof — of ics cel 

witnew, 4, 339 198 


Record «f -—- to be presumed to be 
genuine de, . 184 note 97 
What —eenly, when mada to Police 


thet, ars tobe mgned, 8.162 «©. 
STATION — 
Pulne —, defined, 8, 4 («} 
non :~=«(Olbers in chargs of, defined, ‘ 
46, ave spe yt 
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STATION, Concludedam 
-—, certain matters mast be ree 
ported to officer in charge 
of —,8.45.. . 
ace Potton “Station 
Trial of potty offences in “Military 
bazars of certain —s, 8, 1 (6) 


STATUTES— 
13 Geo. III, Cap. 63, 8. 38—S. 25 
“ . ‘ és repealed, 
Sched. I 
14 and 15 Vic. Cap. 81, Ss. 1, 2— 
8. 466 note... 
24 and 26 Vic. Cap. 104—Ss. 266, 267 
8. WG Sa, 178, 


oY) ” * 
654 111, 
” *" 9 ” Bs. 23, 2h 
: S. 196 note 
Of Vic. Cap. 15, 8. 8--8. 458 note 
$4 and 35 Vie. Cap. 112, B19 - Fvid. 


Act, 8 64 note ° 
89 and 40 Vic. Cap. 46, ‘B. 4 (Slave 
TradeJ—. tt 9 
42 and 43 Vie. Cap 93,8. 147 (Army) 


— §, 64 mole - aes 
BSTAY— — 
of exocution of sentence of whipping, 
B 4 


» inquiry or trial pending return of 

conitmission, 8. 68 

» Order for disposal of property aR 
duced at trial, SS f20 

ow Proceed ins, when Majristrate finds 
he cannot try them, 8. 066 

» proceedings, if prosecution on altered 
charge requires munetten, S200 

yy Procerdings under S 2a doce not 
amount to acquittal, 8. 408. dag, 


STEALING—- 
where triable, S181 
BTOLEN PROPERTY— 
Seo Prorenty. 
STRANGULATION— 
Duatios of Police in investigating cases 
of death by —, 8 174 vate 


SUB-DIVISION — 
Cantonment Magistrate is a Majria- 
trate in charge of am, SB. 8 ate 
defined, 8. 4 (1) 
Existing —s retained, S 
Laval Government may * divide apy 
District into —«, S 8 
may alter bound. 
are of — ah, 
may place any lst 
or 2nd class Ma- 
gistrate incharge 
of —, or may ne 
lieve him. 8. 13 


Delegation of power 
to District = Mae 
gutrate, 4... 


85 


13 


25 
326 


271 
168 


$23 


120 
2065 


428 
202 
38 


234 
293 
00 
2%) 
sy 
238 


113 


ALPHABETICAL INDEX. 


* 


SUB-DIVISION, Concluded-— 
Magistrates and Benches in a — are 
rae aa to District Magistrate, 
17 aoe 
Service of summons on sedical sabor- 
dinate at a —, 8. 72 note si 


SUBDIVISIONAL MAGISTRATE— 


see MAGInTHATE. e 


ST BJECT— 

of Forvign Btate cannot be made on 
Justice of the Peace in a Presidency 
Town, 8 23... eee 

Native Indian — can be tried for 
offences committed pean British 
India, 8. 18S 

European British —, sce “Evnorean 
Burris Scpsect, 


SU BMISSTON— 
Discharge of person in SOnterIpE-caen 
on —, NS. 444 
of report to Magiatrate on suspicion 
of cognizable offences, S, 158 


SUBORDINATE COURTS— 
Power of Thigh Court tou make rules 
for 
SUBORDINATE JUDGES— 
in Madras, invested with powers of 
Ast clusa Magistrate and to buld 
Aummary trials, So 14 note 
for purposre of sanction to promccute, 
to what Court subordinate, S. 195 .- 


SUBORDINATE MAGISTRATES— 
Apprntment of, S12 .- 
Appheation by, for issuc utcommision, 
S Gite : 

Deputation of — in land disputes, 
S 148 

Toeal hnuaits of jartedic Hon ot — 8. 12 

Kepr rt of — an suffice rent ground fur 
Ime Of summons to show cause 
against security to ae the pence, 
S Yue were. 

Reacsiasion of order of — in urgeat 
Dumaniccawe S P44. 

of tirst claas, defined, 8S. 3. 

w sovrvnd claga defined, eb .- . 

SUBORDINATE MEDICAL OFFICER— 
Service of summeos on —, 8. 72 

SUBORDINATE POLICE OFFICER 
Deputation of —, to make aroeat with- 

out wasrant, 8. 56 
to conduct en 


'* " 


S 165 
” » to inveutigate cogs 
ae offence, 
187 - 
eo Far yd came, to submit a 


to communicate ‘information of design 
te commit cognizable offence to his 
superios, S, 160 pa - 


e 


— ; Ss. 543 ava ee 3 
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SU BORDINATION— 
of Assistant Sessions J udge to Sessions 
Judge, 8. 17 23 


of Courta fur parposce of sanction to 


prosecute, 8. 1445 121 
of District Magistrate to Beasions 
Judge, S 17gand note 23 
of Magistrates and Henchee to District 
Mayiatrate, 8S. 17 vee 23 
SUB-REGISTRAK — 
Appeal from conviction by —, in oon- 
temipt-casus, 8. $50 ; 240 
when to be decimed a Coil Court 
8. asa 2t0 
BUBSISTENCE— 
Arrst af person having no oatenaitle 
meank of me, S Gre 4: 4l 
Procendings aguinat auch pw rion fur 
security “fur geod behaviour, Sb) OS 
BUCCESSOR— 
to Court passing sentence, omy imme 
dintress warrant, S. dsv.. ow 232 
SUDDEN DEAT 
ae Darit. 
StU Cro — 
Investigation by Police inte cases if 
—,N Ll4 ta) 1g 
Form of charge of aletment of —, 
Sched. V, Nu XAVIII, (1, 7 347 
SUiIT— 
notte he against Magistrate for act 
dune on geod faith in remuving pub- 
hic nuisance, &. 242 ies aD 
SUMMARY KEJLCTION— 
of appeal, 8. 42) oor 210 
SUMMAKY TRIALS— 
What Magiutrates and Binthes may 
try sulumariis, Sa 20, 261 162-4 
Feacs pliun, S. 204, 
Pryor. 163 
What offences may be tried eummanly, 
te. 260, 261-. - 163-4 
Magistrate cannot alter ‘charge i) a8 
t make sasbigea ao triable, 5S. 26y 
nate 163 
nor can he aplit up off nce 
charged, fur that purpose, 
6, ene . kt 
Power to try summarily not barred by 
cre er aaa uf of. nre al bie 
Gateet, ob 164 
Procedure intended to apply only to 
short and simple cases, 14. 164 
A bund fide claim of right ia right t to 
try summarily, od. 164 
When accused also charged with 
vious conviction a cat i 
i. P. ma be is not 
meaxily, 46. «.. 164 
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SUMMARY TRIALS, Conctuded— 
Jurisdiction to so try not barred when 
the law Slows contiecation to follow 
convieGon, 8. 260 . ws $164 
Proevdurcin Summary Tyiale—— 
Procedure in aummons-casea and 
warrant.cases applicable, 8. 962... 166 
Imprisonment not to exooed three 
raontha, +d, 163 
Particulars to be entered in Register 
when no appeal Les, 8, 263 165-6 
Exansinetion of accused how to be 
reeordead, 6h sate . » 166 
Judument may be suherquontly Te. 
( Vet, ad. 166 
If r users for COnVEE Hig aa caeend: 
ed, conviction will be aet aside, 8, 140 
Procedure tu be atrictly obaorvedieb. 1g 
In warinnt-caseg charge tu be do 
finate ated verbal, 4... we 0G 
Pinnl order gehat to show, ob, 1646 


In apps alable case, particulara to be 
ee ina ew 


B Pad 167 
- ‘ dudainent to be rv. 
cordial, 14, 167 
" <3 Judsment te be the 
only record, 1h. 04. 107 
‘ is Judgiuent, when ine 
mith ient 0b mate 167 
= a Gunmen ty record 
Judgment, &. 204 
note 167 
Judgment to be recorded hy wham 
apd a what langage, S. 205 .., 167 
Reeordsin -- ta be made by prosid. 
mur, ur by sd ediaipey wp pousled 
CHieer, BJ note, S 26% 2, 167 
Trial af offtnes sumuanrily when 
weA wes trite da word, Mba ate |= OT 
Nos: poul trom cata convictions 
i rn war 20 | 2u3 
when appeal will lie, 8. 41d 248 
SUMMING-UlP— 
Cae for piven: ‘ufion, &, 259 nae 179 
wooo Mele ee, Mt, 1m) 
evilence, won charpung jury, 8. aur 183 
‘3 dulpr may caprene  his 
Ofinii on COrtain gic 
$3". fas, S. Zu #te 183 
SUMMONING. - 
Jury tor trial of ode ae ar Ameri. 
fan, S fd o. 268 
Witness by C ctotisnioner, S. 603... 204 
a for ds forty, «, &. 241 ve 180 
SUMMONS— 
Contunte of =. 5. 68 note vee «=: 4B 
Foe for service uf —, 8. GB mode oo 46 
» Bat chargeable fur —— of —- 
asmenenr, M93 wole 86 
Form of ~, 8. 64 and note 46, 6 


» aud wevirg of oa juror or 


seonenur, 5. 328 ~ 
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SUMMONS, Conciuded-— 


how to bo signed, 8. 68 note ore 

issued by Police officer, see Poricr. 

Issue of — for offence committed be- 
yond jurisdiction, 8. 186 

Iseue of warrant in liou of, or in addi- 
tion to ory §. 90 eee 

Order in writing i in possession cases to 
be served as u —. 5. 145 nole on 

Provisions gonorally oe to issue 

and service of —, 8. 0 

Refusal to give receipt . — is not an 

offence, 8.69 note 


Service of —, by we ‘to be servod, 


bee served, '8 69 os | 
moro shewing — is not 


wn 9? 
sufficient servico, 8. 70 
note i ne 
re » when person cannot be 
found, § 70 : 
PA » when receipt cannot bo 


obtained, 8. 71 

re » 0D person tn active sore 
vico of (iovt. or a 

Railway, ¢d. 
outside Iucal limits, 8. 73 
of Commanding Officer of 
Cantonment, 8. 68 wode 
To produce, when — to produce may 
be issued by a Court, 


” 
" vt 


8. O48 , 
” ” what ia deemed eufficic nt 
compliance with —, 


8, Oe 
ve a] 
&c., Sa. 4, 05 
Warrant should not ius when — 
sufficient, 8. 00 note : 
‘When — to issue and when warrant, 
on accused, 8 204 
Whoa — tesucs, Magistrate may dis. 


ponse with personal attendance of 


accused, S, 205 soe 
SUMMONS-CABE— 
defined, 8. 4 (¢) 
Copy of judgment in a — not to be 
given free of cost, 8. 871 oe 
True! of Summans-castm— 


Substance of accusation to be stated 
. to accueed, 8. 242. 

‘ormal change hot necessary, ib e 
Admission how recorded, 8. 243)... 
Accused can be conticted on eadmis- 


ton, +4. 
Procedure whan offence not admit. 
ted by accused, 8 244 ‘ss 
Magistrato may sammon 
evidence, és, 


and may require t of 


letters postcants, te: lograms, 


46 


116 
55 
83 
66 
47 
465 
47 
47 
47 
47 
47 

47-8 
46 


56 


56 
66 


. 47-8 


130 


131 

16 
220 
158 
198 
163 
183 


153 
183 


deposi 
¢zpenema of witness, 4. 153-4 


On failure of deposit Mage. 
= to —— a4 
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SUMMONS-CASE, Continued— 


Trial of Summons-case, Concluded— 
Mage. when to acquit, 8. 245 
and when to convict and sen- 
tence, 1b. ; 
bound to pass some sontence, 
on conrictiog, 16. note. 


Copy of sentence of Military em- 
ployd to be forwarded to bis su- 
perior, 1. a oes 


Recovery of Court ins in trial of 
non -cognizable —, 3, 


Conviction to be for 
proved or admitted, 5. 246 


If complainant absent on day fixed, 
Mage. may acquit, 8. 247 
Except when com- 
plaint required spo- 
cial sanction, 1. note 
or when complainant 
did not know date 
of adjournment &c. 
0b. ; 

Adjournment how to bo made, ib. 
Complaint may be withdmwn, and 
accused to be then acquitted, 
8. 248 


piensa 


cannot be withdrawn with- 
out aanction in certain 
Cass, S$. 24S note 


If case instituted otherwise than on 
complaint, Mage. may stop pro- 
cocdings and release, accused, 
SB. 249... ‘iain vas 


Compensation en anmiaions-tetat— 

Complainant may be fined for frivo- 
lous oF Vexatiots complant, 8. 250 

No appeal against such 

order, 8 407 wale... 

Fine how ea 

8 260 .. 

laprisonment in default of compen: 
sation to be simple and nut to 
excocd 30 days, 63. ... PPS 


Foe on application for recovery - 
compensation, . note 

Compensation cannot be given if 
Mage allows withdrawal of com- 
plaint, 15. es os 


Difference between fine for com- 
pensation ami punishmenf for 
fale complaint, id. ... 

Complainant to be called on to shew 
cause against fine for ane aac 
tion, S. 250) wats ace 


oe can be oa aly 
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164 
195 


165 


156 


186 


156 


1s 


156 
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UMMONS-CASE, Concluded — 
——_ in summens-cast, Con- 


Magistrate may sf ene ivedeocg ar it ca 
aaa may Lelegareah permission 
if compensation sruffi- 
Complainan pence er er tak 
t cannot ned if he 
is an officer acting jadicially, 
directly or indirectly, #4. 187 
Order fur compensation cannot be 
area by Appellate Court under a 
Mage. see imprison in defanit 
unless complainant admits he has 
no goods, or on failure of recovery 
by distress, 13. 5 187 
Trial of — summarily, ove SUIMARY 
Tian. 
UPERINTENDENT— 
Distsict or Assivtant District — of 
Police, see Porter. 
of Jail, notice to be given to — af 
sentence of death, 8. 374 note . 221 
UPERIOR — 
officers of police, powers of —, 8.550 322 
UPPLEMENTALRY— 
asseseors for Sessions Court, 8. 32 194 
jurors fur High Court, 8. 316 JY 
witncesea, power of Court ty eummon 
and cxzamine, after commitment, 
8. 219 ‘as si wv 142 
URETIES~ 
Application eal discharge of —, pro- 
cedure, 8. 60 . 290-1 
Diacharge of <a arrested without 
warrant on giving ue with or 
without —, 8. 63 45 
for appearance of person “arrested un- 
der warrant,8 76... 49 
for a of person present i in 
8. 91 me 55 
Insufficient —, 8. 401... - «2 
Order four showing cause to state 
mumber, character and class of —, 
8.113. 64 
of —, reasons to be recorded, 
. 122 a 68 
to bond far keeping peaca, ‘Ba. 106-107 
60, 61 
” RP pp ir aaa Bae 
Discharge of —, 8.136 70 
When socused is a minor, bond ‘two keep 
peace or for good behavivur to tc 
executed only by his —, 8.115 ... 67 
URGEZON. 
Certain — from ae 
pane oe 8. a0) 192 
« sevietants i 
in above, od. mats see 


60 


PAGR 
SUSPECTED PERSONS— 
ey for good babevieee from ==, 


8.1 @ vee aes 63-3 
scipension _ 
and a = Snag and Magis- 
trates, 5 28 
a Justices “of the Peace, 
8. 2 rr) ot4 36 
of sentenco, sve Baaeance 
SUSPICION— 
Cognizance of offences upon —, 8, 191 117 
Proceedings when 
8, 630 ‘ 906, 807 
Procedure by Police on — ef 
rable offence, Ss. 64, 167 1238, 91 
BWEARING—- 
of afidavita, 8, 639 ai wo §=8ll 
jurors, 8. 28) 174 
juror or asavasor al a witaces, 8.994.. 181 
> fT. 
TANK— 
Conditional order for fencing in any 
~-, S. 133 and nefe 
Duties of Pulice when finding body ‘a 
an—, S. 174 sole oe bes 
TAXATIUN— 
ee — in Cantonmenta, Appen- 
an ove 463-8 
recite TE RMs— 
ury to determine IPRENE of —, 
S. 90 (a). o. 1846 
TELEGRAM— 
I'reduction uf — in custody of Telo- 
graph Department, Sa. 04,96 ... 86 
Proceedings void whon Magistrate not 
empowsred jssucs acarch warrant 
fur —, 8 630 (6) eos aoe 
TELEGRAPH NDEPARTMENT— 
Employes of the — czempt from serv. 
ing as jurors or asecesors, 8. 820(i) 198 
TELEGRAPH LAWS— 
Offences against — ale triable, 
8. 154 . we «=116 
TELEGRAPHS— 


Paullic to assist M tes and Poliee 
in proventing jury to~—, 8.42... 38 


FEMPULALY ORDER— 


in urgent cases of public suissacs, 
8.144 see ao ‘79 
TENT— 
included in definition of “ Pigsa,” 
8. 4 (a) eon ow ane 17 
TERM— 


fur which bond to be én feuve to be 
stated im order to show enum, 
ae bt sas ~~ 
M.ximum — of remend t ountaly, 
836 2. ae ae 
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TERM, Oonchuded~- 
New sureties required for unexpired 
— of bond, on discharge of old 


PAGE 


sureties, 8, 126 70 
of imprisonment, how computed when 

athe was released pending ep 

peal, 8. 426 251 
of imprisonment, on failure to pay 

penalty of bond, 8. 614 297 

TERMINATION— 
of proceedings, date of — to be entered 
in record of eee vig 8. 
(J) in 166 
TERRITORIAL DIYISIONS— 
of provinces, Bs. 7, 8 18 
TERRITORIES— 
Proof of consion of —, Evid. Act,8.118 440 
Throughout which High Court may 
order production of European 
British Subject, 8. 45% and note 265-7 
THEFT— 
Charge of — need not atato mannor of 

committing it, MN. 2238 J/1. (4) we 148 
Charge of — when It is doubtful what 

offence has beon committed, 8S. 2386 160 
Chargos of =, Ss. 221, 228, 238, 237, 

$39, Zils... 144, 148, 161, 162 
Charges of — aflor previous conviction ; 

after preparation to causo death, 

restraint, fear or hurt, Sched. V, 

No. XXVIII ... 986-8 
Offence of — where triable, 8.181 ... 118 
Payment to innocent purchaser of 

money found on paren convicted be 

ny 8. one 299 

TEF— 
Arrest of habitual —, 8. 55 Al 
Becurity fur ou behaviour from 
habitua] — O in. 68 
THREAT— 
Hecurity to keep the ogi on convic. 

tion of — of injury, 8 , 108 60 
to induce confession, not to be mado 

during inveatigation, 8. 163 we OMS 
te induce or provent disclosures not to 

uaed towards accused, 8. 343 202 
THUG— 
Movements of — to ba reported, S.435 = 86 
Offence of being a — where shal 

8. 16) age oe 113 
* and place of execation of sentence of 

whi , 8, 390 sa 233 
Conditional order for removal of nui- 

i a 
— return to 
in ———- 8. 10 ie 76 
~— a arrraee in 
© at dagee. 146 as 
Wotlee of «= Sor hearing appeal, 6. 482 346 
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TIME, Concluded— 

of ponies ane of ae Court, 

i jeoanencio ‘judgment, ‘8. 366i... 

» sitting, powerto frame rules for 

Benches, 8.16 wd 

Order in urgent cases of nuisance may 
be passed er parte wisn notice can- 
not be served in due ~,8 144... 

Order to person causing nuisance, to 
appear at a fixed —, 8. 133 eos 

gyal as to—to be stated in 
charge, 8. 222 

Power to record confessions &c. made 
at any —, 8, 164 

Procedure on abeolute order for re- 
moval of nuisance not being obeyed 
in fixed —, 5. 140 

Procedure on Jury not returning 
verdict in nuisance case in fixed —, 
S. 141 

Reasonable — to be ullowed to prove 
claim to betried as sal British 
Subject, 8, 463 oa 


TIPPERAH— 


Benches of Tagibnicete in—, (Bengal), 
bs. 15 note vee oe 


TIRHOOT-- 
Benches of een in —, (Bengal), 
S.15 note .. 
TITLE— 
Evidence of — may supplement evi- 
dence of possession in disputes as to 
immoveable property, S. 146 sofe ... 
of Government to attached property 
of abaconder, 8. 89 note 
Powers may be conferred on claseee of 
officials generally oes al official 


—f, 8. 3Y eee oer 


TOWN— 
Presidency —, see Parstpencr. 
Proclamation requiring ap 
abaconder to be ruad an 
ow, 8. 87 (a) 
TRADE— 
Conditional order for suppression &c. 
uf any injurivuus —, 5. 133 


TRANSFER OF CASES AND 
PEALS— 
Application for — of a case is not a 
jeep es &. oe ee ee 
Cases transfurred may 
be tried by jary, 8. igh 
By Hugh Court— 
When High Court may — case ke. 
or itecif try it, 8. 626 
Procedure on trial 
by High Coart, sé. 
A for — how to be mada, 
Whee epplicent may be called on to 
give bond, od. om 


ce of 
affixed in 


#on 


AP. 
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196 
217 


79 
72 
145 


78 


21 


21 


‘3 
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PA 
TRANSFER OF CASES AND AP. 
PEALS, Concluded — 
By High Court, Conciuded— 
In what classes of cases High Court 
= exercive ita power of —, 8. 526 
. 303-4 
= pay strong¢yroands must be shown 
for —, +b. aes 
By G. G.tian 0O— 
G@. G. in C. may — any case from 
one High Court to another, or 
from one Presidency to aa 
8.527. 
By Distriet or Subdicisional Mage. ee Sai 
Such officer may withdraw and refer 
cases from or to any Subordinate 
Magistrate, S. 529... we 8 
or Bench, 8.16 note... 22 
Evidence must be taken 
de nave by new Magis- 
trate, 1d. scre 
Power when only to he cxerised, 14, 
Notice of — must be given to ac. 
¢ uscd, +4, 305 
Proceedings not vitiated when Ma- 
gistrate not empowered transfers 
wacam, S620) 0, ce OCH 


TRANSLATION— 
of confession cr examinstion ef ac- 
cumed ty accompany record to See- 


306 
308 


sions Court, 8S. 21 sude we «6148 
o evidence given in Engiinh, 8.356 .. 210 
» gudgment when to be given wy as « 
: cumed, S371 . 220 
" te Whew tr be filed with ree 
curd, S. 372 « o2l 
» Wornacular papers in commitment 
to High Court, English tranala- 
tion ty accompany record, S. 218 139 
TRANSPORTATION— 
Convict sentenced tu — where ty bo 
eent in India, 8. 364 note, S. 353 
Orde 219, 225 
Death caused in endearvar to arrest 
person accused of offence punishable 
with — for life, S$. 46. 36 
For life, as an aggregate ‘punishment 
for separate offencea, S. IGmc'e A | 
Males sentenced to — not punishatie 
with whipping, §. 343 . 
Wo eantence of — can be for less than 
ana dao 35 ncte . ; 31 
orm sentence ui—, 
8. adr oe ee 219 
Sentence not to specif the 
of —, 3. 368 : r 219 
Bentence of death may be commuted 
to one of — for life in case of preg. 
nant woman, 5.342... 4 
What offences are punishable with —, 
&. 368 nets ge -. 219 
Whee sentence of — to take effect, in 
case of convict 
another ou ence, 8. 897 . 22 
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rAse 
TRESPASS— 
Charge of house — with intent to 
commit Gdultery, meet no sanction, 
8. i909 san ose 
Criminal — (8. 447 a P. 0.) and 
House — (8. 468 1. P, C.) are com: 
poundable, 8.345 wer vee 


TRESPASSER— 
Defect in proceedings does not make 
distrainer a, 8. 638... oes 


TRIALS BEFORE ALL COURTS— 
Adjourned — befuro Benches, 8. 18 
note eon 
»  Seasions Court 
or Tigh Court, 8. 328 node, 
8, 229 coe ate 
Adjournment or postponement of —, 
BS. 344 and nole © ‘i 
All Courta ts be open to the Public: 
Fixe optien, R303 ak ens 
Any perecn in Court: may be detained 
when evidence amplicates him a6 
any offence 3. 451 wes 
Disposal of property produced at —, 
see Proveery. 
Eft of omasion to prepare charges, 
S535 ose 
Eacape of person from custody when 
Utider tral, 8S, SUG sofe 
Evitence how ta be taken and recon. 
odinall —, see Evian ®. 
Examination of accused at =, 
Me 342-3 1s. 900-9 
Court may oxzamine ac- 
enanl af any slage, 
i. 442 
mint oxamine him 
before tis defence 
ia taken, a4, oon 
No oath to bo adminia- 
tered lo accased, tb... 
Accused nut punishable 
for faler anawere Ke,, 
2, rT 
Ausworm uf ‘acensed how 
wo ie treated as avl- 
denon, #5. 
Ex:cmination of accused 
not to ba inguisitorial, 
1b. mete 201 
Particniars to be shown 
in -ramination, db. ,., OLS 
No influence to be used 
by threai or promise to 
axcnecd, 8. x 
Habitaal cilender should be commit. 


ted, 5 4 seo oon 
Irreqularitios in trials, os Inapecia- 


gistrate may convict in evidence 


126 
811 


167 


30D 
235 


200 


200 
200 


800 


ois 
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TRYALS BEFORE ALL COURTS, Obn- 
re 


ey 847 oe 206 
New — nay be ordered “by appellate 
or High B. 288 vw» 147-8 
of offences under the I. FP. 0. how to 
beheld,8.6 ... 17 
» oo» » other laws how to 
be agent oo 17 
subject to wf 
"” erly a fary . 
. cases by Benches, ase MAGISTRATES. 


Summons-case, soe BumMONS-CASE, 
Warrant-caso, see W ARRANT-Casn. 
PAs of faites or trial, see Orrence, 
Procedure, when accused though not 

insane doos not under- 


stand proceedings, 8. 541 


199, 
» When accused iy of unsound 
min ', ete LUNartc. 
» im inquiries and trials in 
cases which Magistrate 
cannot dis of, 8. 846 
” if M te OTD signing 
judgment finds that case 
ehould be committed, 


8. 347 es . 

» when M te cannot 

pass mu “eye Bovere 
sentence, & 

ili 


Magistrate, when 
ble, and not 
re coor Court, 
Magistrate receiving 
oe how to 
act, 0d a 
may commit 
for trial, but 
cannot exor- 


cise = Aer 


"Pain, 630 to be Mieaded ty 


See Piaanm, | 


trate can pase is limit- 
rower, 885 
tel be held of 


ee 

‘i with Pioting, 8, 31 
Pads bs 
6. 233 ~ 


oe 


B 


i 


falae evidence, & 518 
BSB note 


: 


f 


and 


LP 
CG. 8. 98 new 


oon 


200 


205 


205 


207 
199 


187 
148 


is?, }48 
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TRIALS BEFORE ALL COURTS, Con- 
“i Beparate —, of charged under 
-—-, of persons 
Be, 411 and 413 I, P. 
oy 1B. ace see 148 
ss » when person jointly 
Kuropean 
or American can claim 
“re 8. 461 oe 267 
” » when native 
with European British 
Subject can claim —, 
g 8 8. 452 Ty ee4 262 
ummary, ee Summany Tar 
Tender of pardon to a onalios oes 
ACCOMPLICE. 
TRIALS BEFORE HIGH COURT OR 
SESSIONS COURT— 
Froliminary 
Local “ Gevenniak may order cer- 
tain offences to be tried by jury, 
8. Ge ete eee - : 168 
ences : 6 te ty ry n 
Bengal, A Nivican 
Bombay a Beraahy ih 
note . 168-9 
> jury when some of offences 
Mo ra ire a BY oo triable with 
168 
Charge‘ to i pe out to accused, 
i is to be called on to plead, 
8. 271 ees 170 
Ploa -of t Sh be recorded, and 
conviction follow, 8. 71... 170 
Accused to iad pavecoally and not 
through Pleader, 8. 271 note 171 
In High Court, what is a High 
wean. 
99 ee ye 
to be by jury, 
8, 207 ». 168 
» on »n ‘If charge or por. 
tion thereof 
u n susteimadie, 
Judge may 
effect of entry, 
. » 178 
Ta Gessions Court, all trials in — to 
be by jury or with 
asscssors, 8. S08 168 
a Prosecution to be , 
conducted hy 
Public « .i=-2.*7". 
&. 870 oe 100 
“Rien 
wete ~~. 10 
a o Seulom bow t te 
=O 
and Panjab, i. 160-70 
@ » Oo 
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"RIALS BEFORE HIGH OOURT oR” 
SESSIONS COURT, Continusd— 


Form of recording 
plea of guilty, 13. 
Mode of dealing 
with pleaof guilty 
when conviction 
does not imme- 
diately follow, ¢b. 
ploa of guilty after 
trial has com. 
menced, to go to 
~ j er asncasurs 
with other evi- 
dance, 1b. a 
" If accused refuse to 
lead or claims to 
tried, Court 
procecds to choey 
jury or aseceaors 
8. 272 
Tf accused plead not 
ilty, he cannot 
convicted merv- 
ly on confoasion 
before Magistrate, 
0, wate 
If accused plead not 
guilty, and no 
ovidence offered, 
he sir ace 
Quitted, see 
*” « Procedure if ac- 


”? bad 


bad " 


wp | 


~ 


171 


‘NTL 


172 


173 


yaa 
TRIAIS BEFORE HIGH COURT OR 
SESSIONS OOURT, Continund— 


276 
Name of each juror to be called as 
chosen, and accused aaked if he 
objects, & 277 - 78 
Objections may ba talon to jurore 
by either side, reasons to be stated, 
8277. soe 178 
what objections will be 
allowed, 8.278 =... 178-4 
Decision of Court on objection to be 
recorded, and is final, 8.379 ... 174 
If objection allowed, how juror’s 
place to bo Alled, #5... 116 
P| ator chosen cappoint a foreman, 
240 


174 
whe Court may eppeint 
foroman, 174 
Foreman’s dutics, éb. i «96 
oth thon to be sworn, 8. 281 and 
oe 176-5 
Prolite when jaror “coason to at- 
tend or docs not understand lan- 
guage, 8, 242 178 
Inecharge of etd whon prisoner 
inrapable remaining at the 
L vf h gs J gist if ue 
n Court, Ju to oon 0 
= ne nes 274i] 
a, ge » objections to jarors 
Mipsis grounds, 
377 178 
In Sessions Court, su to consist of 
nueven sumber, 
nut loss than 6 
cr more than 9, 
aa rT ats 
ma roc 
Br vee 172 
noon es ee of jury 
bes Madras, 
N * P., Pan- 
~slrapa tb 
Tov ° 
oo. 172 
” Ty 7) pe me of 
ury Ww 
than 
oF 
& £75 o 178 
In Sessions Court, Judge chooses 2 
os more from 
6,206 176 
" ” r) Ho he 
a 
RSE, 
ends oo 176 
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TRIALS BEFORE HIGH COURT OR 


SESSIONS OOURT, Continued— 
Choosing Assessors, Concludedg~ 
In Sessions Court, If one sssessor 
absent, trial 
proceeds with 
the others, 
8. 285 


If all rs 
" uP absent, trial 
stops, new trial 
bogins, #6, 
Trial to close of Prosecution and De- 


mth— 
Prosecutor to open his case and 
examine evidence, 8, 286 es 
Jurors and asscasors can question 
witnesses, (6. mote, Evid. Act, 
8.166... os 176, 
Examination of accised duly record- 
ed must be tendered as evidence 
by prosecutor, 8. 247 find note 
Examination of accused how to be 
dealt with at trial, 8. 287 and note 
When evidence of witness before 
Magistrate may be treated as ovi- 
dence fn tho case, 8. 288 si 
Whon such statement should 
be proved, 13. note oat 
How discretion of Judge i 
this respect should be exer- 
cised, fb... ia 
Doubtful how far evidence 
of approver oan be eo treat- 
1 ie, oa toe 
Aooused may be acquitted at close 
of ution, 8. 389 ies 
Tf not acquitted, accused to enter o 
hia defenon, is, ais a 
Written defence must be received if 
offered, id. note 


Any statement of accused in defence 

tmust be recorded, i4. se 

Defence opens case and calls evi- 

dence, 8. 290 ane 

s) May examino any witness 

in attendance, 8. 291... 

Jf witness summoned for dofence is 

absent, trial to be postponed, 1d. 
wete 


When prosecution has right of reply, 


175 


176 


176 


464 


176 
176 


177 


77-8 


178 


179 


180 
180 
180 


180 


181 
161 


18) 


181 
18] 


181 


183 


Duty of Jury, 
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TRIALS BEFORE HIGH COURT OR 
SESSIONS COUBT, Continued— 
Conelusion of trial in Jury casta— 
When both sides have closed, Judge 
charges Jury, 8. 297 we «69188 
Effect of omission to, sum up 6vi- 
dence, 8. 537 note %.. as 


809 
6 need not be written before 


delivery, 8. 297 note... oe 188 


Copy of charge, 8.871 ... 220 


Duty of Judge, 8. 298 and note ... 188 


may give opinion on facts, 

but must not lead the Jury, 

40. nole eee eee 182-3 
should especially instruct Jury 

as to law adh evi- 

dence of accomplice, 8. 298 

note ‘se .. 188-4 
Effect of misdirection to Jury, 

299 +e 


8. 537 eee 

§ 5 eee 184 

bound by direction of Judge on 
questions of law, 8. 298 mote 188 
may retire to consider, 8.800 184 

After consideration, foreman 
delivers verdict, 8.301 ... 18 
If verdict not unanimous, may 
be required to retire again, 
8. 802 ia was 
If unanimous, verdict must be 
received, ib. note .. . 185 

Verdict to be given on cach 
charge, 8. 803 ... --- 185 

Judge may question Jury to 

ascertain what is their verdict, 


of . $188 

but doubtfal to what 
extent, 1b. note... 185-6 
when verdict may be in the al- 
ternative, ab. eee eee 
No specific form of finding pre- 
Jury may amend a verdict 
which is wrong by accident 
or mistake, 8. 304 - 186 


184 


In High Court, verdict of Jury when 
i to prevail 8. 


pili 
lth pate ) 
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TRIALS BEFORE HIGH COURT OR 
Contianed— 


SESSIONS COURT, 


Conclusion of trial in Jury cass, Cone 


eluded — 
In Seesions Court, 


f 


rt) 


ot 


et 


” 


t of 
Jadge with ver. 
dict no ground 
for nominal 
or ae 
anole 


when Judge, on 
disagreem ont, 
should aond 
case to High 
Court; proce- 
dure, 8. 307 ... 


on such reference, 
High Court can 
exercise power 
of Appellate 
Court, 6. 


If Jadge dir 
agrees and docs 
not refer caso, 
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